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IN THE SUPERI OR COURT OF THE STATE OF WASHI NGTON
IN AND FOR THE COUNTY OF Kl NG

Ryan Sant huff, an individual, )
Pl aintiff, g

VS. g No. 19-2-04610-4 KNT
State of Washi ngton and David g
Janmes Nobach, an i ndivi dual, )
Def endant s. g
Tri al

Report of Proceedi ngs
Appear ances:

John P. Sheridan, Attorney at Law, appeared on behal f
of the Plaintiff.

Andrew T. Biggs and Scott Marlow, Attorneys at Law,
appeared on behalf of the Defendants.

BE | T REMEMBERED t hat on Septenber 9, 2020, the
above- capti oned cause cane on for hearing before the
Honor abl e Maf é Raj ul, Judge of the Superior Court in and for
the County of King, State of Washington; the foll ow ng

proceedi ngs were had, to-wt:

Jan- Mari e 3 aze, CCR, RPR, CRR Certified Court Reporter
janmari egl aze@mai | . com Li cense No. 2491
253.627.6401 BA scheduling@byersanderson.com
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Wednesday, Septenber 9, 2020
Mor ni ng Sessi on
* %

THE CLERK: King County Superior Court is now
in session with the Honorabl e Maf € Rajul presiding.

THE COURT: Good norning. Please be seated.
Are we ready to bring in the jury?

MR. BIGGS: One quick issue, Your Honor.
Assi stant Chief Al exander notified ne this norning that
he's not feeling 100 percent: Snoke rel ated, not COVID
related. He checked his tenperature downstairs. He's
good, but if you have any questions or want to ask him
anyt hi ng, please do. And he said he may -- he's
nauseous, and he may have to, you know, raise his hand
and take a qui ck break.

THE COURT: That's fine. Just let us know.
Are you okay conti nui ng today?

THE WTNESS: Yes. Yes, Your Honor.

THE COURT: Ckay.

MR, ALEXANDER:  Yes.

THE COURT: Ckay. And one thing that |
forgot to tell the jurors yesterday, so | wll tell
them | have a note here, is that if any of themare
exposed to people with COVID, to |let us know right away
because we do have protocols in place as to what to do

253.627.6401 BA scheduling@byersanderson.com
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when sonebody has been exposed. So | just need to tell
them remnd --

MR. SHERIDAN. |I'mglad you rem nded ne. W
got a contact, | think it was late | ast week, one of
our w tnesses, Merrill, who said he's been in contact
with sonebody with the bug, so he's quarantined, so we
want to Zoomhim | would say next Monday or Tuesday,
sonething like that, if that's okay with you.

THE COURT: That's fi ne.

MR, SHERI DAN: Ckay.

THE COURT: And you know, there are King
County testing areas that have the result within 36
hours. | got one done | ast week.

MR. SHERI DAN. (Oh?

THE COURT: And | got it within 36 hours.

MR. SHERI DAN. Are they considered accurate,
t hose ones? W knows. | know. | know.  Ckay.

THE COURT: | don't know.

MR BIGGS: One last thing, Your Honor. |
know we have a Zoom feed going. |s there any caution
goi ng out to anybody about recording or screenshots or
that sort of thing? Are there any restrictions on
t hat ?

THE COURT: They are not -- people are not to
record, and | think that that has been di sabl ed.

253.627.6401 o) scheduling@byersanderson.com
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mean, | can't control what they do in their house.

MR SHERIDAN. | think that's right. | think
it --

MR. BIGGS:  Right.

THE COURT: | mean, we do have that disabled
so they cannot just record from Zoom and the other --
and they can do screenshots. And then the other thing
is, what | told you before, to |l et your w tnesses know
that if they are watching -- that counsel has
perm ssion to ask themif they have watched or
i stened, and they would be held in contenpt.

MR BIGGS: Right. | guess ny concern is
that we don't see a photograph on The News Tri bune
that's a screenshot fromthe trial testinony.

THE COURT: Right.

MR, BIGGS: That sort of thing. So I assune
that -- that the attorneys know this, and if we know of
anybody that is tuning in, we should be advising them
of these restrictions.

MR, SHERI DAN. Ri ght.

THE COURT: Yes. And | don't know, has
anyone joined in to view Zoonf?

THE CLERK: So far, | nean, it's just been
staff from Sheridan's -- M. Sheridan's -- (inaudible).

MR BIGES: Okay. Not a mmjor concern. |

253.627.6401 BA scheduling@byersanderson.com



© 00 N o o B~ W N P

N D N D DNMNMNDND P P P PP, R R R R
o A W N P O © 00 N O O b W N B+, O

RYAN SANTHUFF vs STATE OF WASHINGTON
Verbatim Transcript of Audio Proceedings, - September 09, 2020 Page 6

just want to know what the paraneters were.

THE COURT: Yeah. They're not allowed to
record or anyt hing.

MR BIGES: Thank you.

THE COURT: | know that there's a way that we

can prevent that, but if they have their phone

recording --

MR BIGES: Rght. I'mpretty sure | could
record it if | wanted to. | don't think it's that hard
to do.

MR. SHERIDAN: Right. And thank you. |
understand that -- that Detective Santhuff's nom may be
l'istening in.

THE CLERK: She is not in the waiting room

MR MARLOW But it's okay if she does.

THE COURT: Well, yeah. The courtroomis
open. | mean, the only reason why | did that is
because you indicated that there were people that maybe
wanted to watch and see, and | do believe in open
courts, and so | want to nake sure to keep it as open
as possi ble, considering what's going on, but I'm
trying to figure out if maybe there's a way to have,

i ke sone -- sonething on Zoomthat says do not record,
do not -- but | don't knowif we can see if there's a

way to do that.

253.627.6401 o) scheduling@byersanderson.com
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THE CLERK: (I naudi bl e) do not record.
nmean - -

THE COURT: Maybe. Oh, yeah. That's a good
poi nt .

THE CLERK: |'msure that you could type
what ever you wanted wthin reason. | nean,
character --

THE COURT: Maybe | will just at the
beginning. |If you would I et nme know when sonebody el se
conmes into Zzoom | wll just give the warning every
time sonebody cones in.

THE CLERK: Ckay. kay.

THE COURT: |'mnot connected so | don't know
who is logging in, but you are.

THE CLERK: Right.

THE COURT: So you can just let ne know.

Send ne an IM and I wll say sonething.

THE CLERK: And right now we just have ne,
the witness and Mark Rose and Tony (i naudi ble).

THE COURT: Al right.

THE CLERK:  All right. 1'll get the jury?

THE COURT:  Yes.

MR. SHERIDAN. | also wanted to bring to your
attention, Your Honor, that we'll be using depositions
today, and we woul d ask that you read our proposed jury

253.627.6401 BA scheduling@byersanderson.com
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I nstruction No. 22 to -- it's that one, the WPI that
says you' re about to hear deposition testinony.

And then al so under CR 32, which says that a
deposition of a party can be used for any purpose, we
Intend to use excerpts from Li eutenant Nobach's
deposition in sonme of the exam nation of this wtness,
with the Court's perm ssion.

THE COURT: Lieutenant Nobach's exam nation?

MR. SHERI DAN:  Deposi ti on.

THE COURT: -- of Captain Al exander.

MR. SHERI DAN:. During the cross of Al exander,
right.

THE COURT: Okay. Hold on. So what -- what
I nstruction -- what deposition are you planning on --
sois that the only thing, the excerpts fromthe
deposition from Nobach's --

MR. SHERI DAN. From Nobach -- right. And
then we have -- we're probably going to play sone
deposition testinony of the witness hinself, again
under CR 32. And so what we did is we gave the Court,
I n advance, the things that we thought we m ght use
even though these wtnesses -- the book we gave you
wasn't in lieu of their testinony, it was just under
CR 32.

THE COURT: Right. Wich instruction did you

253.627.6401 o) scheduling@byersanderson.com



© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

RYAN SANTHUFF vs STATE OF WASHINGTON

Verbatim Transcript of Audio Proceedings , - September 09, 2020 Page 9
tell me it was? D d you say 217?

MR, SHERIDAN: |'m sorry?

THE COURT: Which jury instruction did you
say?

MR, SHERIDAN. It's Instruction 22, Your
Honor .

THE COURT: Ch, 22. Um.. Yes. Al right.

MR. SHERI DAN: Ckay.

THE COURT: M. Biggs?

MR, BIGGS:  Yes, Your Honor. M. Sheridan
totally gl ossed over, there are objections that the
Court hasn't ruled on on these deposition transcripts.
He provided a list of excerpts. W provided a counter
list that is contenplated by the rule. He raised sone
obj ections, and those have not been rul ed on.

MR. SHERI DAN: Ri ght.

THE COURT: So he can't show it w thout
havi ng those rul ed on.

When were you pl anning on doing that?

MR, SHERIDAN:. It would be sonetine in the
nmor ni ng, probably in the next hour, but we would just
kind of -- | was just going to have Geg play their --
they don't object to ours. They just wanted to say
nore, so | was going to have Geg play --

THE COURT: Mary, can you please bring ne

253.627.6401 BA scheduling@byersanderson.com
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the -- the binder that has the depositions?

MR BIGGS: Play themall.

MR. SHERI DAN: Well, no. No. No. | nean,
like -- so the book is yellow, | think, and blue. So
if I give -- if | have himplay sonething that has
yel |l ow; you have blue. | was just going to have G eg
play the blue rather than deal with the objection.

THE COURT: | don't think --

MR BIGES: I'mnot sure | follow you.

MR. SHERI DAN. What | nean is, for expedi ency
sake, | wasn't going to fight you on the stuff you
added.

MR BIGGS: Right. So you play both: What
you suggested and what | countered wth.

MR, SHERI DAN:  Yes. Yes.

MR BIGGS: Gkay. That's fine.

MR. SHERIDAN: That's all. Just to nmake it
easy. And the way | do it is | say, so we're going to
get -- we're going to offer the dep, and I'"'mgoing to
turn everybody to that page, and so everybody gets to
put their eyes on it before | start the process, right.
So if anything else cones up funky, there's tine to
object, and -- but | think it's going to be pretty
straightforward. There's no objections fromyour side.

THE COURT: GCkay. So let ne | ook at -- okay.

253.627.6401 o) scheduling@byersanderson.com
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So | see what you nean by the yell ow and the bl ue.
MR. SHERI DAN:  Yeah
THE COURT: So are there any issues,
M. Biggs?

MR BIGES: Well, sounds like -- | just want
to double check. It sounds like there aren't.

MR. SHERI DAN:  Yeah

MR BIGES: So if you were going to play --

l et me just give you an exanpl e.

MR. SHERI DAN:  Yeah

MR BIGES: Pages 73-15 to 75-2.

MR. SHERI DAN.  Ckay.

MR, BIGGS: That's what | countered as a
count er designati on.

MR. SHERI DAN: Ckay.

MR BIGGS: |If you're going to play those
sections uninterrupted -- in other words, you can't say
this is the defense stuff; this is ny stuff. You play
it. Al the -- everything that we have as counter
desi gnations is played.

MR, SHERI DAN: That's right.

MR, BIGGS: Front to back with the rest.

MR, SHERI DAN. That's right.

MR BIGES: Then | have no objection.

THE COURT: Ckay.

253.627.6401 BA scheduling@byersanderson.com
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MR. SHERIDAN. That's right.

THE COURT: Al Anyt hi ng el se?

MR. BIGGS: Thank you for bringing that up,
Jack.

THE COURT: Anything el se?

MR. SHERIDAN:. That's it. And --

THE COURT: And...

MR. SHERI DAN: That's it.

THE COURT: Are you sure?

MR. SHERI DAN: and there is --
oh, this is not a -- this is an audio courtroom right?

THE COURT: Yes. W don't have a court
reporter.

MR, SHERIDAN. So that neans the video -- is
there a court reporter?

THE COURT: No.

VR. SHERI DAN: So that neans that the
vi deo, the sound of the video will go on the tape for
appel | at e purposes? Yeah. Good.

And, Geg, should we do a sound check, or are we

okay?

MR GLOVER  No, did one this norning.

THE COURT: Anything el se?

MR. SHERI DAN:  Not hi ng. Thanks, Judge.
Thanks for your patience.

253.627.6401 BA scheduling@byersanderson.com
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THE COURT: Anything from Def ense?

MR. BIGGS: No. Thank you, Your Honor.

THE COURT: Al right. Bring in the jury.

THE CLERK: |I'mjust admtting Suzanne
Sherman, which is Plaintiff's nother, into Zoom

THE COURT: Al right.

THE CLERK: (I naudi bl e).

THE COURT: No. You can admt her.

THE CLERK: |'Ill get the jury.

THE COURT: Good norning, everybody who is
joining us via Zoom | cannot see you, but | know that
there are sone that are connected via Zoom | just
want to nmake sure that you know you are prohibited from
recording this proceeding. W can only have one
of ficial proceeding which is being kept by our clerk.
You cannot take screenshots of the w tnesses or
anything that is happening in the courtroom Any kind
of recording via photo or audio recording would be a
violation of my court order, and there could be
sanctions for that, including being held in contenpt.

(Jury present.)
THE COURT: Good norning. Please be seated.
Wl cone back, nenbers of the jury, to Day No. 2.
One thing that | forgot to tell you yesterday is
that if at any tine you learn that you have been
253.627.6401 BA scheduling@byersanderson.com
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Q
A

Q

A

BY MR SHERI DAN

exposed or had cone in contact wth anybody that has
COVI D, please let Mary know right away because we do
have a protocol set in the courthouse, and, of course,
we just want to nmake sure that everybody stays healthy
and safe, so please do |et us know or |et Mary know
Thank you.

M. Sheridan, are you ready to continue with your
exam nation of Captain Al exander?

MR. SHERI DAN. Yes. Thank you.

THE COURT: Captain Al exander, if you could
pl ease take the witness stand. And you are still under
oat h.

Johnny Al exander, having been previously
sworn by the Court, testified as
foll ows:
THE W TNESS: Yes, Your Honor.
DI RECT EXAM NATI ON

Ckay. Good norning.

Good nor ni ng.

Captain Al exander, just to sort of summarize quickly
what happened yesterday, you testified that neither
Nobach nor Biscay either denied or admtted the breast
rubbi ng incident, correct?

That's correct.

253.627.6401 — scheduling@byersanderson.com
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Q You al so treated that, in your mnd, as a denial --
was -- by not denying it, was al so an adm ssion.

A Yes, sir.

Q And you said that Sweeney inplicated hinself in
engaging in simlar behavior --

MR BIGGS:  Your Honor, | hate to object at
this point, but this is all asked and answered.
THE COURT: Just ask questions. The jury is
expected to renmenber what happened yesterday, so --
MR SHERI DAN. Sure. Sure. That's fine.
THE COURT: -- I'll sustain the objection.
MR SHERI DAN. That's fine. Ckay.
Certainly, Judge.

Q (By M. Sheridan) Al right. So, yesterday, you
I npl i cated both Sweeney and Sant huff in engaging in
| nproper behavior; is that right?

A Yes, sir.

Q And it's true, is it not, that those are the only two
peopl e who cane forward to report Nobach's and Biscay's
breast rubbing incident?

A Yes, sir.

Q So -- and you have no docunents to support these
allegations that they told you that, correct?

A The only docunent that | have is the 095s.

Q The 095 that you gave to Nobach and to Biscay?

253.627.6401 BA scheduling@byersanderson.com
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A That's correct.

Q And let's -- can you tell us why, if they engaged in
m sconduct, you did not docunent it as required by
procedure?

A Say that again, please.

Q Yes. Can you tell us why, if both Ryan Santhuff and
his sergeant, Sweeney, engaged in m sconduct, you did
not docunent it as required by procedure?

A It's not required by procedure that | docunent that.

Q VWll, if they were engaging in simlar behavior --
maybe we should put Exhibit 57 up so we can nake
reference to it. And, sir, let me get you 57.

MR SHERIDAN. So, Geg, it's the |ast
sentence of that first paragraph, if you'll pull that a
little higher. Yeah. kay.

Q (By M. Sheridan) So that -- so you wote, "It's
al l eged that sim|lar behavior by nenbers of your staff
has becone an acceptabl e practice for an extended
period of tine." And did you nean to refer to Ryan
Santhuff in that sentence?

A To include -- yes, sir.

Q So you were not just saying that -- you're telling us
t oday that you were not just saying that Ryan Sant huff
confessed to this wongdoing, but you're saying that he
al so confessed to doing it for sonme extended period of

253.627.6401 BA scheduling@byersanderson.com
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time, correct?
Repeat that, please.
Sure. You're telling us not only did he confess to
you -- this was apparently when you were having coffee,
right?
Yes, sir.
Wien you're having coffee, not only did he confess to
you that he engaged in simlar inproper behavior, but
he did it for a period -- extended period of tineg,
right?
Yes.
Ckay. Al right. And... Al right.
So, um why did you say "simlar behavior by
co-workers" in the |ast sentence?
Because that's what | was told, that there was
| nappropriate behavior that was going on in the unit
that was simlar to joking around, being | oosey-goosey.
That was i nappropri ate.
Now, woul d you agree with me that if Santhuff believed
that he had actually engaged in simlar behavior, it
woul d make little sense for himto turn in Lieutenant
Nobach in March of 2016 and then confess to you?
What's your question?
Yeah. Would you agree that it doesn't nmake a | ot of
sense that if he was one of the people participating in
253.627.6401 BA scheduling@byersanderson.com
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O > O >

Q

t he m sconduct, he would come to you and tell you
there's a probl enf

You know, | thought that sane thing.

Uh- huh. And what did you do about it?

What do you nean, what did | do about it?

Vell, if you thought it didn't nmake any sense, then why
didn't you do an investigation as required by policy?
Vell, when Santhuff came to me and he indicated that he
was al so part of the group, this work group that was
performng -- that was engaged in this inproper

behavi or, | thought that, okay, well, nade -- | don't
know why. | can't tell you what he's thinking, but I
kind of thought it was -- well, he just wanted to bring
it forward

Mrhm Okay. So -- so he -- heis -- heis -- did he
express to you his concern -- this is during the coffee
meeting, right?

Yes, sir.

So there's a violation of procedure since two people
aren't there, right? Two people aren't there to do the
Interview, right?

Un the -- there was no need to have anyone el se there.
This was a conversation between ne and nmy -- nmy -- one
of ny staff nenbers.

Wll, he's not your staff menber, right? He's sinply

253.627.6401 o) scheduling@byersanderson.com
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i n your chain of conmand down many | evels.

A Vll, he's still part of ny staff.

Q Ckay. But -- but let's say that actually happened.
Wul d you agree with ne that once he told you that
there was a | arger nunber of people, that neant that
sonebody in that group of 11 m ght have been offended
by that inproper behavior?

A What's your question?

Q My question is, did you connect the dots? You said
that, well, | determned, in talking to Santhuff, that
he was not of fended, right?

A That's correct.

Q And because he was not offended, that was not
third-party sexual harassnent, right?

A Correct.

Q And because -- but when he told you that there were
ot her people involved, if any one of them was of f ended,
that would be third-party sexual harassnent, correct?

A | f someone cane -- if soneone came and, yes, say that
they were offended, yes, then that would be a probl em

Q But you didn't wite any of this down, correct?

A There was no need to wite it down.

Q Let ne ask you this: You were deposed by nme, correct?

A Yes, Sir.

Q And | asked you under -- you were under oath, correct?

253.627.6401 BA scheduling@byersanderson.com
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A Yes, sir. Yes, sir.

Q And | asked you questions about what he said to you,
correct?

A Yes.

Q And you never told ne that he confessed to you that he
engaged in inproper actions hinself -- this is
Sant huff -- right?

A | don't renmenber not telling you that.

Q Okay. Well, we would like to publish your deposition.
And - -

MR SHERIDAN: Is this it? W would nove to
publish the deposition, and we have a copy for the
j udge.

THE COURT: All right.

MR. SHERIDAN. W'l be playing, for record
pur poses, Pages 13-1 to 20.

MR. BI GGS: Excuse ne, Your Honor. W just
had an agreenent that our portion would be played as
wel | .

MR. SHERI DAN: (I naudi bl e.)

MR BIGGS: No, but it's -- they're,
they're -- our counter designations.

THE COURT: |Is this Captain Al exander's?

MR. SHERI DAN: Look at 13 --

MR. BIGGS: There's no counter designation.
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MR SHERI DAN: There's no counter. Look at

13.
MR BIGSS: | see, yes.
That's fine, Your Honor.
MR, SHERI DAN:  Ckay.
THE COURT: Al right. Let ne give the --
menbers of the jury, you will be given testinony froma

deposition. A deposition is testinony of a wtness
taken under oath outside of the courtroom The oath is
adm ni stered by an authorized person who records the
testinony word for word. Depositions are taken in the
presence of |awers for all parties. The deposition
will be read out loud to you or presented by video. It
will be -- do you have the video or is it just a
recordi ng?

MR. SHERI DAN: W have the video.

THE COURT: Ckay. So it wll be by video.
| nsof ar as possible, you nust consider this form of
testinony in the sane way that you consider the
testi nony of wtnesses who are present in the
courtroom You must deci de how believabl e the
testinmony is and what value to give to it.

A copy of the deposition will not be admtted into

evidence and will not go to the jury roomw th you.

MR. SHERIDAN. Al right. You can go ahead
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1 and --
2 (Audi o recording played and transcri bed
3 as follows:)
4 THE WTNESS: | did talk to Trooper Santhuff.
5 1 Q (By M. Sheridan) You did, and what did he tell you?
6 | A Li eutenant -- or Trooper Santhuff told ne that Brenda
7 rubbed her breast against the head of Lieutenant
8 Nobach.
9 | Q Ckay. And when did that nmeeting occur?
10 | A That neeting occurred after | spoke to Sweeney --
11 Sergeant Sweeney, and it occurred at a coffee shop in
12 Tumnat er Boul evard because | wanted to hear it directly
13 from-- from Trooper Santhuff.
14 | Q Al right. And -- and it was your -- did you have an
15 under standi ng as to whether or not this may involve
16 di scrimnation, this incident?
17 UNI DENTI FI ED SPEAKER: (nbj ection, formof the
18 questi on.
19 THE WTNESS: Discrimnation, no.
20 | Q (By M. Sheridan) How about sexual harassnent?
21 | A Sexual harassnent, when | first heard it, yes.
22 | Q Captain --
23 (End of audio.)
24 | Q (By M. Sheridan) And you were under oath when you gave
25 that testinmony, right?
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A Yes, sir.

Q And did you offer -- this deposition |asted for several
hours, did it not?

A | think it did.

Q Al right. And during -- and at no time during that
deposition did you talk about the idea that he was a
co-conspirator who al so engaged in the inproper
behavi or ?

A No, | did not.

Q Ckay. So that was your chance to tell ne. D d you
tell anyone el se that he engaged in inproper behavior?

A | did.

Q Who?

A Wiat | did is | shared that infornmation that Trooper
Sant huff indicated that the behavior that was going on
involved -- involved a lot of the parties in that unit,
and he admtted to me that it was alnost as if he was
talking to -- to Sweeney as well, because Sweeney cane
in and basically said the sanme thing. This has been
going on for sonme tine, and Sweeney, as a matter of
fact, said that um-- um you know, you may as wel |
sign nme up too.

So | took it, when Santhuff says that he was --
that he was -- that everyone in that work group was
involved in this type of behavior that was ranmpant, |'m
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assum ng that he was saying the sane thing; that he was
involved init as well.
Ckay. So even though you heard these -- you're saying
the two people who were in fact blow ng the whistle on
t he m sconduct confessed that they were part of the
problem you never wote it down, and you never told
anybody in your chain of command?
That's not true, sir.
Vell, who did you wite it down for? W0?
| didn't wite it dowmn. | don't know that | -- that |
wote it down anywhere, but | do remenber sharing the
conversation with -- with -- I"'mpretty sure | shared
t he conversation with the HR commander or the HR
manager as well as the captain of the Ofice of
Pr of essi onal Standards.
So you mean you saved (sic) -- you saved it with
Captain Matheson, the fella who testified first? You
said it to hin? | should say -- | junbled ny words.
Let ne say it again.

Your testinony is you shared the allegation that
M. Santhuff had confessed to you that he was al so part
of the inappropriate behavior?
The HR manager that |I'mreferring to -- | don't
remenber which HR manager it was, but at sone point in

time, in a conversation, I'msure that | talked to
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Captain Matheson as well, yes, sir.
Q Ckay. And so Captain Matheson, you have no evi dence

that he's ever witten any of this down, right?

A No, sir, | do not.

Q He's the one that testified ahead of you, right?

A That's correct.

Q And you saw his testinony, right?

A Yes, Sir.

Q And you saw that he testified that, in his mnd, he did
consider at the time whether he was a whistl ebl ower,
but he wasn't because he said it involved sonme kind of
personnel manager -- matter, right? You were here when
he said that?

A Say that again.

Q You were here when Matheson testified that he was aware
of the whistle -- alleged whistleblower activity, but
he felt it wouldn't be a whistlebl ower because -- he
couldn't be a whistlebl ower because, in his mnd, it
was a personnel action and thus excluded, right? You
were here for that?

A | renmenber Captain Matheson saying sonething about a
personnel issue.

Q Ckay. And do you recall that he also said he never
wrote any of that down?

A No, | don't renmenber.
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Q Ckay. And you said you nust have told it to, who,
Capt ai n Saunders?

A Yes, sir.

Q But you have no specific recollection, right?

A | remenber having a conversation wth Captain Saunders
about that issue.

Q All right. And tell us everything you told Captain
Saunders. Tell us where you were and when it happened.

A Thi s has been over four years ago. Wat | can tell you
Is that it occurred in the State Patrol buil ding.

Q Because that's where Saunders was assigned at the tine?

A Yes, sir.

Q Al right. And tell us what -- what you said to him
and what he said to you?

A | don't renenber exactly what was said, but | can tell
you that when | had the conversation with Captain
Saunders, | shared with himthe information that was
provided to ne by Sergeant Sweeney as wel |l as Trooper
Sant huf f .

Q Ckay. That's all you recall?

A Yes.

Q Ckay. And do you renenber when that was? Was that
after the lawsuit was filed?

A No. That woul d have been before the lawsuit was fil ed.
Well, actually, | don't know when the [awsuit was
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filed, but what |I can tell you is that that
conversation occurred before I counsel ed Lieutenant
Nobach and Brenda Bi scay.
| see. So what day did you interview Trooper
Sant huff -- Sant huff?
| don't know.

Vell, let's see. Is it fair to say it nust have been
oh, say, a week before you actually gave out the 095?
What | can tell you is that it was before the 095 was
| ssued.
What tine of day did you get the -- what tine of day
did you learn that -- that Trooper Santhuff had tal ked
to -- had reported this breast rubbing incident?
| don't know.
Okay. Well, let's put up 57 again, if we can, and
focus on the bottom-- on that bottom paragraph.

MR SHERIDAN: [I'msorry. The first
par agr aph, G eg.
(By M. Sheridan) It says on March 29th that you were
I nfornmed, right?
Yes.
And -- and on March 30th, you're neeting with -- with
Nobach and Bi scay to hand out the 095, right?
Correct.
So that neans that you nmust have been pretty busy on

253.627.6401 BA scheduling@byersanderson.com



© 00 N oo o B~ O wWw NP

N N N N NN P B P PR PR PR
O N W N P O © 0 N O O M W N B O

RYAN SANTHUFF vs STATE OF WASHINGTON
Verbatim Transcript of Audio Proceedings, - September 09, 2020 Page 28

the 29th, right?

| don't know what ny day | ooked |ike on the 29th.

Ckay. So you nust have interviewed at | east two people
on the 29th, nade a decision to find that Santhuff and
Bi scay had engaged in inproper conduct, nmet with
Saunders to do that, and then typed up the 095s.

Ri ght ?

That's correct.

Ckay. And -- and in all of that time, you didn't take
additional tinme to interview any of the other nenbers
of the 11 group -- 11-nenber group that was Aviation at
the tinme?

The concern regarding this situation here was the
sexual -- the alleged sexual harassnent issue. It

I nvolved -- didn't involve the other 11 people or
however many people were in the unit. This involved
the witness that saw it, which was Trooper Santhuff,
and himreporting it to Sergeant Sweeney who reported
it up the chain of command. So | had no need to
Interview the other parties or involve them

| understand that, but -- but isn't that based on the

I dea that -- that the incident happened in a bubble and
it was just those three people, right?

Yes.

But -- but you yourself -- you authored this docunent,
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ri ght?
A | sure did.
Q So you tell us it wasn't a bubble. You tell us that

A

the sim | ar behavior by co-workers has becone an
acceptable practice. So it's all 11 peopl e,
potentially, correct?

The -- you're twisting it around. The -- this 095 was
generated as a result of the allegation that -- of

al | eged sexual harassnment -- or... Yes, alleged sexual
harassment, the incident that occurred between Nobach
and Brenda Bi scay.

Now, through -- the other information in this
docunent here is to let the lieutenant know. So that
first part is dealing wth the allegation. And then
further down where it tal ks about other behavior that's
going on in the unit that needed to be addressed as
well, and I -- that's why | addressed it there -- in
there. But the only persons that | felt that | needed
to talk to regarding the all eged Brenda rubbing her
breasts up agai nst Ji m Nobach's head was Sant huff and
Ji m Nobach and Brenda and Sweeney. There was no need
to talk to the other 11 peopl e about that.

Sir, would you take a | ook at the date of your
deposition and tell us what date that was?

|'m | ooking at a date at the bottomof this docunent,
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and |'massumng that's it. Septenber 20th, 2019.

All right. So you've had -- that's what you said in
your deposition. Isn't it true, sir, that this new
information that you're telling us today about them
being -- Sweeney and Santhuff -- essentially conspiring
In the inproper behavior, you nade this up for trial?
Absol utely not.

Isn't it true that one of the reasons that the policies
say you shall docunment incidents of inproper behavior
IS not just to protect the victim but to protect you?
W don't docunment every -- we don't provide
docunentation of dual |aw (phonetic) for every policy
violation. That's not a requirenent.

But, sir, you divide msconduct into three categories,
t he hi ghest being maj or m sconduct, don't you?

Yes.

And, in fact, major m sconduct al nost always is subject
to an investigation, is it not?

Yes.

And if there is sexual harassnment, that is major

m sconduct, is it not?

As | indicated yesterday, this was not determ ned to be
a major investigation. It wasn't a mgjor -- it was --
It was classified not as sexual harassnent. Had it

been cl assified as sexual harassnent, then we woul d
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Q

have did an investigation through the Ofice of
Prof essi onal Standards, but this situation did not
warrant that. It didn't rise to that |evel.
So, in fact, you have put Lieutenant Sweeney and
Detective Santhuff in the position of not being given
notice of an alleged act of m sconduct because you
never -- you say this happened and you never said
anyt hi ng.
As division commander, | decided to handle the
situation at the |l owest |evel possible which was at ny
| evel instead of through the Ofice of Professional
Standards. Again, every violation did not -- violation
of policy is not investigated by the Ofice of
Prof essional Standards. |f you want an exanpl e of
that, | can give you one.
| just need a nonent.

Now, you received this information about the
breast rubbing incident from Chief Drake, right?
Yes, sir.
Ckay. And then you and Chief Saunders tal ked about
what to do about it sort of at the other end of the
process, right?
Yes, a conversation was had between -- that involved
Capt ai n Saunders and an HR nanager.

Ckay. Oh, you're not commtting that to being
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Mat heson; it coul d be sonebody el se?
Yes.
Al right. And it's true, is it not, that both of
t hese encounters, had you kept a case |og, you would
have written down what happened in those two
encounters, correct?
If | did a case |og, yes.
And if you did a case log, you would have witten down
what Ryan Santhuff allegedly said to you in the case
| og, right?
Yes.
And Li eutenant Sweeney, right? |'msorry, and Sergeant
Sweeney?
Yes, sSir.
Ckay. But because you didn't keep a case |o0g, nothing
Is witten down, correct?
| didn't keep a case |og, no.
Ckay. Now, during the time that you were supervising
Li eut enant Nobach, you understood that he was in the
2016 time frame, you understand that he was the only
certified flight instructor, correct?
Hm |'mnot sure.
Ckay. And you're aware that the certified flight
instructor is the person who is designated to do flight
training, or you didn't know that?
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A

To nmy understandi ng, Lieutenant Nobach, as well as both
of the sergeants, provided training. So if that -- if
you're telling ne that that requirenent is required,
that certified for a training -- for themto train

then | would have to say that Lieutenant Nobach and

bot h sergeants had that qualification.

Q Ckay. Wien did you supervise -- what years did you
supervi se Lieutenant Nobach?

A (Pause.) | think I was an SOD commander for three
years, so | guess that woul d probably be nmaybe between
2015 and 2018.

Q Thank you. Ckay.

And you're aware that in 2016, towards the end of
the fall tinme franme, that two new pilots were hired,
Jared Elliott and Anson Statema?

A Yes, sir.

Q And did you have anything to do with hiring thenf

A | -- well, I"ma division conmander, so | would assune
that, yes, | would have to have sone role in accepting
theminto the unit, into the division.

Q Ckay.

A Yes, sir.

Q And were you aware that they were both certified flight
I nstructors?

A | don't renenber.
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Q

Ckay. Fair enough. D d you ever direct that
Li eut enant Nobach shoul d stop doing training and give

ot her people the training duties?

A | don't renenber that.

Q Ckay. Now, let's ook at Exhibit 122. And let ne see
If | need to get you a book. Wuld you m nd checking
if that one has it in there?

A This one is 43 through 112.

Q So 113. | have it. Thank you. Ah. Here it is.

You're going to 122, sir.

A 122, yes.

Q Al right. And you recognize this, do you not?

A It looks |like one of the pages for Lieutenant Nobach's
j ob performance apprai sal.

Q Way don't you turn the pages over and see if you see
whet her or not that's a docunent that you created, and
then see if you have an el ectronic signature on there.

A (Wtness perusing document.) GCkay. Thisis -- | did
create this job performance appraisal on -- for Jim
Nobach. And as far as the signature, | -- | don't
remenber providing an electronic signature so that's
the thing -- (inaudible).

Q All right. That's fine.

All right. This is a docunent that you created in
t he usual course of business?
253.627.6401 BA scheduling@byersanderson.com



© 00 N oo o B~ O wWw NP

N N N N NN P B P PR PR PR
O N W N P O © 0 N O O M W N B O

RYAN SANTHUFF vs STATE OF WASHINGTON

Verbatim Transcript of Audio Proceedings, - September 09, 2020 Page 35
A Yes, sir.
Q And it was neant -- this docunent, although it is -- it
refers to a period of tine, | believe it's signed in,

what, February 2017, or something |like that, but, in
fact, it covers the year 2016, correct?
Yes, sir.
All right. And you are the author of the pages in this
docunent ?
Yes, sSir.
MR. SHERIDAN: Plaintiff offers Exhibit 122.
THE COURT: Any objection?
MR BIGGS: No objection, Your Honor.
THE COURT: Al right. Plaintiff's Exhibit
122 is admtted.
MR. SHERIDAN. Al right. Thank you. Geg,
go ahead and put up -- oh, may we publish?
THE COURT: You nay.
(By M. Sheridan) Ckay.
MR SHERI DAN. And Greg -- thanks for bl ow ng
t hat up.
(By M. Sheridan) This has a title heading of
“Li eutenant Job Performance Appraisal."
Wul d you just explain to the jury what the
process is and what the procedures are for giving

performance eval uations to the people you supervise,
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O » O >

frequency and such?
Ckay. The job performance appraisal, it's basically an
eval uation of the enployee's performance. And in this
particul ar appraisal here, it's conducted annually, and
It's an opportunity for the supervisor to share
I nformati on about what they observe, you know,
regarding their enployees. It's -- it's an opportunity
to provide positive feedback as well as negative
f eedback because the whole goal here is to try and help
our enpl oyees succeed. And so it's critical that we
provi de honest, neani ngful feedback regarding their
apprai sal so that they can make inprovenents where they
need to nake inprovenents at or so that we can, you
know, al so, you know, tell themwhen they're doing a
good job, you know, to keep goi ng.

So that's what the appraisal is for. Soit's --
it's a report of ny observations of Ji m Nobach
t hroughout the year of 2016.
All right. And it contains -- it contains headings
that aren't made by you; they're nade by the Washi ngton
State Patrol, right, or the State of Washi ngton?
"' mnot follow ng.
Headi ngs |i ke "Leadership"?
Yes.

So these are categories that you're to conment on,
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ri ght?

Yes, sir.

Al right. Let's turn to the |eadership page. |It's
t he second page, pl ease.

Ckay.

And let's ook at the top -- yeah. So it says
"Leadership,"” and then under "Expectations," what did
you wite?

| wote -- | gave hima "fails to neet expectations."”
Al right. And then just below that, this is sone of
the preprinted information about what the | eadership
category pertains to, right?

Yes, Sir.

All right. So it pertains to -- it says, "A |eader

I nfl uences human behavi or to achi eve organi zati onal
goal s that serve the public while devel oping

I ndi vi dual s, teanms, and the organization for future
service." And then it gives sone exanples: "Builds
trust and confidence, del egates authority, instructs
subordinates fornmally/informally, takes charge and
responds appropriately to situations," et cetera. Then
this narrative, you wote it, right?

Yes, sir.

Al right. And you begin by witing that, "Lieutenant

Nobach is the aviation section conmander --" oh, and by
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the way, this narrative pertains to the |eadership
grade you gave him right?

Yes, sir.

Ckay. And you say -- you wite, he reports -- "Reports
of retaliation slash harassnent allegations against the
| i eutenant were reported by section troopers." And
when you wote that, you wote it because it was true,
right?

Yes.

So | notice that you didn't say by one trooper, you
said section troopers, plural, right?

Yes.

Because nore than just Trooper Santhuff conpl ai ned
about sexual harassnent and retaliation, right?

MR BIGGS:  Your Honor, excuse me. W are
now getting into areas where we have notions in |imne
pendi ng that have not been ruled on, and we're tal king
about other w tnesses who have nothing to do with this
case. At least that's the allegation.

THE COURT: Let's take our norning break.
It's 10:05. So let's take our recess. Menbers of the
jury will be on recess until 10: 20.

(Jury exits.)
THE COURT: Thank you. Please be seated.
Are you tal king about the 404(b) because that --
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don't think that the 404(b) had anything to do with
t his.

MR. BIGGS:  Your Honor, we have notions in
limne that deal wth issues for other workers, other
conpl ai nts against the lieutenant that nmay or nmay not
have been fil ed.

Scott, do you have any -- M. Marlow is the one
that kind of argued these notions. But, basically,
we're tal king about, now they're trying to introduce
evi dence -- they say they're not nmaking a sexual
harassnment claimin this case and they're not making a
hostile work environment claimin this case, and that's
exactly how you get that sort of information in. This
has nothing to do with the case here, which is, did
sonebody retaliate against this person.

THE COURT: Al right. M. Sheridan.

MR. SHERI DAN: Yes, well --

THE COURT: And | guess | just -- well, 1"l
hear from you

MR, SHERI DAN: Sure. Thanks. So this is --
the reality is that there's nore than one person who
have conpl ai ned, and it seens to us that what | was
going to do -- and | suppose we could ask hi mout of
the presence of the jury. | was just going to ask him

who t hose people are that accused Nobach of retaliation
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and their sexual harassnent because that's what he
wr ot e.

THE COURT: How is that relevant to the issue
before the jury, which is that because Detective
Sant huff reported the sexual -- the alleged sexual
harassnment, then it was retaliation against hinf

MR. SHERI DAN: Because he's contradicted
himself multiple tinmes on this whol e business about
Sant huff confessing, essentially is here for the first
time at trial. And so what they're doing is they are
saying that -- they're saying that there's an
envi ronnent of sexual harassnent, but he says in part
of his testinony, it was only the little bubble, so he
didn't have to worry about it. So he's being
disciplined -- this is a discipline -- | nean, |
shouldn't say this. This is a counseling nmeno that
addresses the workpl ace that he created. That's why
he's getting substandard | eadership. So all -- what
happens in the workplace is very relevant, and what
happens in the workplace -- the atnosphere in the
wor kpl ace -- we've briefed it in our trial brief. This
Is one of the ways that we've proved this through
ci rcunstantial evidence.

THE COURT: Well, and Captain Al exander

testified that there was the joking around and the

253.627.6401 o) scheduling@byersanderson.com
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i nappropri ate behavior, and that has been al ready
testified about. So I'"'mtrying to understand what
specific information -- I'mafraid that you' re getting
into sone specific allegations that have nothing to do
wi th what happened with M. Sant huff.

MR. SHERI DAN: May | just ask himthe
question out of the presence of the jury?

THE COURT: Go ahead.

MR, SHERI DAN: Thank you.

OFFER OF PROOF

(By M. Sheridan) Sir, we're back on the record for
your purposes, Sir.

Can you tell us, when you used the plural about
conpl ai nts of sexual harassnment and retaliation, who
were you referring to?
| couldn't tell you who | was referring to at this
time. That was four years ago. "Troopers"” could al so
i nclude -- when | say "troopers,"” it also includes,
Your Honor, Sergeant Sweeney who brought this forward.
It -- it includes -- and Trooper Sant huff.

| ' m not sure what ny m ndset was when | was
identifying the troopers. I don't know if the
i nvestigation -- | -- 1 think -- I"mnot sure if it was

the OPS investigation, and | made a ruling on that as

wel | . Maybe | pulled informati on out of there. I
Al exander, J. - Ofer of Proof by M. Sheridan
253.627.6401 BA scheduling@byersanderson.com
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don't know. | can't tell you what

"troopers."

THE COURT: So you're not

renmenber --
THE W TNESS: Yeah.

MR. SHERI DAN: Sur e.

THE COURT: Al right.
that's what we cannot have happen,
you're goi ng, correct?

MR. SHERI DAN:
to say "I don't know. "™ Al right.

f oul .

That is not no harm no foul.

appropri at e.

MR. SHERI DAN:

THE W TNESS: I don't renenber,

Because

MR. Bl GGS: That is not true,

there were other conplaints, and that

troopers -- who |

meant . I can't identify or attach specific people to

expecti ng any

testinony, and I don't know if you can provide any

testi nony that Trooper Noll, just because it's a nane |

THE COURT: -- that he al so reported?

Your Honor.

I think

but that's not where

No. And apparently he's going

So no harm no
Your Honor.
He' s nmaki ng a poi nt that

i s not

It's not ne that's naking the

poi nt . It's his docunent.
MR. Bl GGS: No, you - -
THE COURT: Well, | think that the question
Al exander, J. - Ofer of Proof by M. Sheridan
253.627.6401 BA scheduling@byersanderson.com
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of what he neant by "troopers,"
have "t he troopers”
i ncl ude Sweeney when there's al
that -- you know what --
MR. SHERI DAN: Thi s i
THE COURT:
speaks for itself.
The jury wll
end of it.
MR. Bl GGS:
THE W TNESS: Can

MR. Bl GGS: Oh, we'll

(Recess taken.)

Are you feeling okay?
THE W TNESS: Yes,

Thank you.
MR. SHERI DAN:

Nobach's deposition, and |11

Al exander, J. - Ofer

and hi s expl anati on that

Hol d on a second.
So t he docunent

have t he docunent,

Thank you,

talk to hinf?

THE COURT: Well, we're going to be on break,
so you can talk to him

THE W TNESS: Thank you, Your Honor.

THE COURT: Al right. W'IlI|l be in recess.

THE COURT: Thank you. Pl ease be seat ed.
THE CLERK: "Il get the jury.
THE COURT: Pl ease.

m' am - -

Take a | ook at

gi ve you,
of Proof by M.

''the jury is going to
it could
ready been testinony

s character evidence.

The docunent
has been admtted.
and that will be the

Your Honor.

have a br eak.

Your Honor.

Page 40 of

i n advance, the

Sheri dan

253.627.6401 5.2}
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cites.

MR BIGGS: Are these sone that you had
desi gnat ed?

MR. SHERI DAN: These are new. This
particular one is new. The next one is desig --
pre-designated, but this canme up in the testinony.

MR BIGGS: [|'mlooking for ny sheet.

MR SHERI DAN:. Do you have the -- you have
the thing, the deposition?

MR BIGGS: Just one second. |[|'ve got it
her e.

MR SHERIDAN: It's -- it's Page 40-13
t hrough 41-10. Page 40-13 through 41-10.

MR BIGGS: |It's right here.

(Jury present.)
THE COURT: Thank you. Please be seated.
Go ahead.
MR. SHERI DAN: Thank you.
DI RECT EXAM NATI ON (resunes)

(By M. Sheridan) Al right. You still have the
exhi bit open?
Yes, sir.
All right. Again, still in the narrative section, you
wite that, "The investigation did -- did reveal a |ack

of communi cation by the lieutenant which contributed to

253.627.6401 — scheduling@byersanderson.com
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a m sunderstanding by nenbers of his staff." |Is that
what you wote?

Yes, sir.

| s that your explanation of what his actions were, sort
of, in a nut shell?

VWi ch actions are you referring to, sir?

Meani ng -- meani ng when peopl e conpl ai ned about him
It's your viewthat it was just a comuni cation issue.
Wien the -- there were discussions that were had

bet ween -- neetings that occurred between -- that

I ncl uded Trooper Santhuff as well as Ji m Nobach that |
had, and when | brought themin to -- to sit down and
throw everything on the table, what it revealed is that
there was a | ack of comunicati on and m sunder st andi ng
bet ween the |ieutenant and Trooper Santhuff. So that's
what |'mreferring to, sir.

All right. You're actually referring to one or two
nmeetings in which you basically presided over neetings
wth themin the room right?

Yes, Sir.

And your -- you're not -- so you didn't find that there
was retaliation against Trooper Santhuff. You found
that it was just a communi cation problem right?
That's what it revealed, yes, the neeting with the

t hree of us.

253.627.6401 o) scheduling@byersanderson.com
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Q Ckay.

A Vell, at least the three of us were in the room

Q And still, in this paragraph, you wite, "In addition,
| nappropriate behavior in the workplace was tol erated
over a period of tinme, sone of which the |ieutenant was
a participant, contributing to sone staff questioning
his ability to lead." And so, basically, it was your
view that that was sinply bad judgment on his part?

A Yes, sSir.

Q And that's why you marked hi mdown as a | eader?

A Yes, Sir.

Q Now, the next paragraph begins, "The |ieutenant
acknow edged his shortcom ngs and successful |y nade
adjustnments to his |eadership style." Was that your
under st andi ng, sir?

A Yes, sir.

Q Are you aware that he has testified in this case?

A That he's testified?

Q That he's been deposed.

A Yes.

Q And did you have an opportunity to read his deposition?

A No, sir.

Q All right. Are you aware that he says that the
I nci dent never happened?

A Hhm

253.627.6401 BA scheduling@byersanderson.com
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MR BIGGS: (Objection, Your Honor. That is
not the testinony.

THE COURT: Sust ai ned.

MR SHERI DAN. Wl --

THE COURT: You can ask hi mwhat he knows.
(By M. Sheridan) Well, you -- do you know -- do you
know about this issue with the shoul der hol ster?
The shoul der hol ster?
Yeah. Have you heard that his -- that his |ine was
that there was -- in a conference room there was a
shoul der hol ster adjustnent that happened; that that's
all he knows about?
No, sir.
Ckay. Did you expect himto basically fess up and tell
the truth about what he was doing with Ms. Biscay?
Wien | -- are you referring to the counseling, sir?
Yes. |I'mreferring to the 095.
Ckay. So with the 095, it's nore than ne just reading
the 095 to Ji m Nobach. It was nme bringing himin,
sayi ng, okay, here's what -- the information that |
have. And | went through and expl ai ned that Brenda
al l egedly rubbed her breast up against the back of your
head; that's inappropriate. And then | lay out ny
expectations and, um-- and then -- and then | -- so

t here's nuch nore broader conversation that's

253.627.6401 — scheduling@byersanderson.com
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> O > O >

happening. [It's not just a short conversation.

So then the -- then | read the 095 to Jim and
then | say, okay, well, if you don't -- do you have
anything you want to say? And he said nope, and | said
wel |, okay, then you can sign. So that's how t hat
went .

Ckay. But it's fair to say that you confronted hi m at
the neeting with the idea that Brenda was rubbing her
breasts on the back of his neck?
Yes.
Ckay. And neither denied it nor admtted to it?
No, sir.
You're agreeing with ne? You're agreeing with nme?
Right. He neither denied nor canme out and admtted it.
| just took it that, okay, he didn't have anything --
he didn't refute it; therefore, I'massumng that --
that he's acknow edging it.
Ckay.

MR SHERI DAN. Ckay. So, Your Honor, | would
| i ke to nove to publish the deposition of the
def endant, Lieutenant Nobach, and | have a copy --

THE COURT: | have one copy -- | have a copy
here.

MR SHERI DAN: Ch, you have one?

MR. BIGGS: There's no objection, Your Honor,

253.627.6401 o) scheduling@byersanderson.com
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to publishing the deposition. However, counsel has
just advised ne a few mnutes ago that he intends to
use sone of this. [It's not designated in advance.

THE COURT: Hold on a second. | had a hard
ti me hearing.

THE CLERK: Yeah. Sorry. | needed to get
t hat open.

MR BIGES: It was not designated in advance
as is required by the pretrial order, and now there
are -- | think there are sone lines that we would |ike
to have read wth the sections that Plaintiff is
desi gnati ng.

THE COURT: So there's sections -- |ines that
you would li ke to have read?

MR BIGES: In addition to what Plaintiff
just nmentioned to ne.

MR. SHERI DAN: If counsel wll show ne
what ever the passages are -- | nean, CR 32 says that in
fairness --

THE COURT: | would have -- | don't want to
have this argunment in front of the jury.

MR. BIGGS: Right.

THE COURT: Just tell nme what pages.

MR BIGES: It's Pages 13 to 18.

MR. SHERIDAN. It's Page 40-13 through 41-10.

253.627.6401 o) scheduling@byersanderson.com
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THE COURT: 40 --

MR. SHERI DAN:. 13.

THE COURT: They have been desi gnat ed.

MR. SHERI DAN:  Yeah, that is --

THE COURT: Yeabh.

MR SHERIDAN: It's just so that we're not
reading the whole thing that's nmultiple pages, |'ve
narrowed it down to address this piece.

THE COURT: Ch, | see.

MR, BIGGS:  Right.

MR. SHERIDAN: So there's no -- | could be
wrong, but I think there's no counter designation to
t hat .

MR BIGGS: 1've never designated that
section.

MR. SHERIDAN. W did. It's a sub part.

MR. BIGGS: Yes. The designation that |
would |i ke to have, Your Honor, is fromLine 9 -- Line
8.

THE COURT: \Which one?

MR, BIGGS: Line 8 forward.

MR. SHERI DAN:  From Page 407

MR BIGES:  Yes.

THE COURT: Al right. GCkay.

MR. SHERI DAN: W have no objection to that.

253.627.6401 BA scheduling@byersanderson.com
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And, Greg, can you pull that off?

THE COURT: And, again, nenbers of the jury,
you wi Il be given testinony froma deposition. And |I'm
sorry if I"mrepetitive. A deposition is testinony of
a W tness taken under oath outside the courtroom
need to do this because this is a different deposition
of a different witness. The oath is adm nistered by an
aut hori zed person who records the testinony word for
word. Depositions are taken in the presence of | awers
for all parties. The deposition will be read out | oud,
correct?

MR. SHERIDAN: It's by video.

THE COURT: So you will do by video, this
part as well?

MR. SHERI DAN:  Yes.

THE COURT: All right. By video. Insofar as
possi bl e, you nust consider this formof testinony the
sanme way that you consider the testinony of wtnesses
who are present in the courtroom You nust deci de how
believable the testinony is and what value to give to
it. A copy of the deposition will not be admtted into
evidence and will not go to the jury roomwth you.

Al right.
MR. SHERI DAN: Thank you. Are you ready?
(I naudi bl e.)

253.627.6401 o) scheduling@byersanderson.com
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(Audi o recording played and transcri bed
as follows:)

UNI DENTI FI ED SPEAKER: So you're telling us
that you knew that she was disciplined and that you
were disciplined. You understood it was for an
I nteraction between the two of you, did you not?

THE W TNESS: No.

UNI DENTI FI ED SPEAKER: So you t hought that
she was bei ng separately disciplined for sonething that
was not sonething that you would try to find out about,
correct?

THE WTNESS: | thought that she was being
di sciplined for flipping the shoul der hol ster strap
over on ny shoul der that was upsi de down.

UNI DENTI FI ED SPEAKER: Wi |l e she was standi ng
behi nd you?

THE W TNESS: Yes.

UNI DENTI FI ED SPEAKER: And while you were
seated at your desk?

THE WTNESS: | wasn't at ny desk.

UNI DENTI FI ED SPEAKER: Were were you?

THE WTNESS: W were sitting at a conference
room t abl e.

UNI DENTI FI ED SPEAKER: Ckay. All right. And
so she stood behind you, and the story is -- what

253.627.6401 BA scheduling@byersanderson.com
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you're telling us nowis that she flipped your
hol ster --

UNI DENTI FI ED SPEAKER: (bj ection. Form of
t he question.

UNI DENTI FI ED SPEAKER: If | said it wong,
help ne clarify that.

THE WTNESS: M story has al ways been the
shoul der hol ster strap on ny |left shoul der, she flips
It over.

UNI DENTI FI ED SPEAKER: All right. And she
was standi ng behind you?

THE W TNESS:  Yes.

(End of audio.)
(By M. Sheridan) So when you net w th Lieutenant
Nobach on the 30th, he didn't tell you that story, did
he?
No, he didn't.
Ckay. Let's go to 206, if we can. | just want to get
this admtted. Do you have that in front of you, sir,
206? It's an org. chart.
Ckay.
Al right. And I'"'mjust |ooking at the first chart.

MR. SHERI DAN: And for everybody reading, it
| ooks like it's Bates stanped in the | ower right-hand
corner, SAN5295.
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Q

>

(By M. Sheridan) And do you recognize this org. chart,
sir?

Yes. It looks like a flowhart for the Speci al

Oper ations Division.

And that's your division?

Was.

Al right. And -- so | think --

MR. SHERI DAN:.  Your Honor, this actually has
multiple org. charts, and | think perhaps the parties
can work out what portion of this gets shown to the
jury, but | would like to just talk about the first
page and offer the first page, if that's appropriate.

THE CLERK: If it's going to be the first
page, it needs to be -- the first page renoved.

THE COURT: It has not been offered yet.

MR SHERIDAN. Al right. Thanks -- thank
you, Judge.

All right. R ght now, we're just offering the
first page of the exhibit, and I think we may wi nd up
subm tting nore pages, but | hadn't talked to the other
side about it.

So we offer the first page, and that's it.

MR BIGGS: There's no objection to the first
page, Your Honor. The only thing is we should have

sone foundation. There's a date that's obscured at the
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1 bottom of the page. Mke sure that we all know what
2 t hat says.
3 MR SHERIDAN: I'Il ask him Your Honor.
4 THE COURT: So | think this needs to be
5 marked as Plaintiff's Exhibit 262?
6 THE CLERK: 263.
7 MR SHERI DAN. Al right.
8 THE COURT: Al right. So it wll be 263.
9 MR SHERIDAN. Al right. And we'll
10 substitute another copy in the record for 263. WII
11 you note that, Geg?
12 | Q (By M. Sheridan) So you're | ooking at what is going to
13 be 263, and that org. chart we can put up on the screen
14 now with the Court's perm ssion to publish?
15 THE COURT: Um you nay.
16 | Q (By M. Sheridan) Al right. And will you just help
17 gui de us through what you were in charge of during the
18 time that you were in Special Operations? And | want
19 to note that apparently in the |ower right-hand corner,
20 it looks like it's a 2018 version. Ckay?
21 | A Ckay.
22 | Q So this woul d have been the year that you left.
23 | A Ckay.
24 | Q In 2017 and 2016, would this be an accurate portrayal
25 of your org. structure?

253.627.6401 BA scheduling@byersanderson.com
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A Yes, sir.
Q Al right. So let's talk about -- what was the

O

O > O >

A

Executive Service Section?

The Executive Services Section, that's the protection
veto for the governor.

Ckay. These are the people that are sort of the, what
do they call it, Secret Service of the President?

Yes.

Ckay. And, um-- and you were in charge of thenf

Yes, Sir.

Ckay. And then Admn IIl. Wo was that during the
tinme -- say, the 2016 tine frane?

You know what, let's back up a little bit here. The
Executive Services Section, that also includes two

ot her detachnents. So you've got the detachnent that's
with the governor all the tine, kind of |ike a secret
service, and then you have capitol canpus security.
Those are troopers that protect the -- patrol and
protect the capitol canpus. And then you have mansi on
security. Those consist of -- that unit consists of
cadets that pull security directly at the governor's
mansi on.

Ckay. Al right. And then how about the Admn |11
assi stant? W was that in 20167

That was ny assistant. |'ve had one, two -- | think
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t hat person there would be Ms. Lillian Dyous.

ri ght?

A Yes, sSir.

what they were?

to have bodies present to prevent harnf

A Yes, sir.

Q Ckay. So it's not technical security. |It's not
conputer security kind of stuff?

A No, sir.

Q Got it. Al right. And how about the next one?

three: Technology and air operations, maintenance

t he aviation section, in that building.

Q Ckay. Al right. Including maintenance and such?

>

Yes, Sir.
Q Ckay. Al right.

A Let's see here. And then the -- okay. So the other

Q Ckay. Al right. And then the aviation section, you

were also in charge of, and that was Lieutenant Nobach,

Q Al right. And then | see that there's four subparts

to his org. chart. Could you just explain to the jury

A L& security is Labor & Industries. W have a contract
to pull security over at their -- their location in
Tumnat er .

Q And, sir, is that security in sort of the normal sense

supervisors, that all falls under, wthin that section,
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Now, | want to go back to Exhibit 113, if | may.
And this is already admtted. So, sir, I'mgoing to
direct you, if I may, to -- that whole book is Exhibit
113. And I'mgoing to ask you to turn to Chapter 8.

A Ckay.

Q And it's Page 127.

A Ckay.

Q Ckay. Al right.

MR. SHERI DAN: And, um Geg, I'mgoing to
focus on A-1, if that's okay.

Q (By M. Sheridan) So this is rules of conduct, right?

A Yes, sir.

Q And you are bound by the rules of conduct?

A Yes, sSir.

Q And so is every other enployee of the Washington State
Patrol, right?

A Yes, sir.

Q So it says under A -- it says, "The Washington State
Patrol -- this is No. 1 -- the Washington State Patr ol
rul es of conduct shall govern the official and
unof ficial actions of all enployees. A violation of
the rules of conduct may be sufficient cause for
di sciplinary action.” You understood that to be the
case in 2016, right?

A Yes. That's what the policy is.
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Q All right. And then if you would, turn to Page 128,
whi ch i's unacceptabl e conduct -- enpl oyee conduct.

Ckay. That's 1287

A Page 1287

Q Yes, pl ease.

A Ckay.

Q And the first one under "policy" is "unacceptable
conduct.” D d you see that, sir?

A Yes.

Q It says, "Enployees nmay not engage in conduct which
| npedes the ability of the Departnent to effectively
fulfill its responsibilities.”

Wul d you agree, sir, that the actions of
Li eut enant Nobach with Brenda Bi scay woul d have i npeded
the ability of the Department to effectively fulfill
its responsibilities?

A Yes, sir.

Q Nunmber -- I'msorry, Letter B, "Causes a | essening of
public confidence in the ability of the Departnent to
performits functions."

And woul d you agree that the actions by Lieutenant
Nobach woul d have caused a | essening of public
confidence if it got out?

A Yes, Sir.

Q And C says, "Causes an adverse effect on the discipline
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and efficiency of the Departnent.”

And woul d you agree that the actions -- the breast
rubbi ng i ncident causes an adverse effect on the
di sci pline and efficiency of the departnent?
Yes, sir.
And going on to the next page, on D, would you agree
that the actions of Lieutenant Nobach and Ms. Biscay
inmpaired their ability to performtheir job,
considering it was during the workday?
| think they could still get their job done.
Fai r enough.

And | ooking at F, Fis the one that you' ve said
did not apply, creates a hostile or discrimnatory work

envi ronment ?

Yes, sSir.
Ckay. | would like you to ook at B now And it's on
the same page. B deals with immoral conduct. It says,

"Enpl oyees shall maintain a |level of noral conduct in

their personal and business affairs which equates with

t he high ethical standards expected by the public of

| aw enf orcenent agencies and which wll not constitute

unaccept abl e conduct as described in these rules.”
Wul d you agree that the actions of Lieutenant

Nobach and Ms. Biscay regardi ng the breast rubbing

i ncident would fall under this category?
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A Um yes. The actions of Brenda, yes.

Q Ckay. And then -- okay. Now | would like you to take
a | ook at Chapter 7, and it will be Page 120 in Chapter
7. Tell nme when you're there, sir.

A ' mthere.

Q Ckay. And just for record purposes, if you would go
back to Page 119. You'll see that the heading is
"Enpl oyee rights. Personnel files. Polygraph
exam nations." So this section pertains to enpl oyee
rights. GCkay?

A Ckay.

Q All right. So I'mon Page 120 now, and |I'm | ooking at
A. It says "Enpl oyees under investigation shall be
i nformed of the nature of the investigation prior to
any questioning." You would agree that's the case,
ri ght?

A For an OPS investigation, yes.

Q Ckay. You can conduct investigations in house, can't
you?

A Yes, Sir.

Q Wul dn't you agree that if you' re conducting an
I nvestigation in house, that this also applies as an
enpl oyee right?

A Yes, of course. The enployee is -- there will be a
conversation with the enpl oyee at sone point in tine,
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yes, sir.
Ckay. And the -- looking at B, it says, "The enpl oyee
under investigation shall be infornmed of the nane of
the person in charge of the investigation and the nane
of the questioners and all persons to be present during
t he questioning. The enpl oyee shall be infornmed of
what investigative section the investigator
represents.” And you agree that that shoul d happen as
well, right?
For an OPS investigation, yes, sir.
Ckay. And | guess if it's an in-house, everybody would
realize it's you and -- right?
Yes, Sir.
Al right. Now, | would like you to | ook at Chapter
12, and -- turn to Chapter 12, and then if you would
turn to Page 343.
Ckay.
All right. And this section pertains to agency
accountability, correct?
Yes.
And the heading for Chapter 12 is "Conplaint and
di sciplinary procedures." Right?
Yes, sir.
Ckay. Do you happen to know what CLEA is, C-L-E-A?
| know what it is, yes.
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Q What is it?
A | don't know -- | can't say --
Q Put it in words?
A -- what the acronym neans.
Q Ckay. Fair enough.

|"'mon Page 43, "Public --" let's see, 43. And
this -- this has to do with enpl oyee accountability
under Section A

It says, "Like all public service agencies, the
Washington State Patrol is accountable for the acts and
om ssions of its enployees. To ensure and exercise its
accountability, the Departnent utilizes an internal
review systemto examne official acts and om ssions."

Can you tell us, what is that internal review

system if you know?

A No, | don't know.

Q Ckay. And it's fair to say that with regard to your
actions pertaining to the breast rubbing incident and
your work on it, you would agree that there really was
no oversight of you; is that true?

A Yes, there is oversight. | have an assistant chief
that | respond to -- that | report to.

Q So the oversight in the decision not to do an
I nvestigation, are you telling us that it was Captain
Dr ake?
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A No. The decision as far as howto handle it, that was
ny deci sion as the commander.

Q Who did the oversight to see if your decision was
right, if anyone?

A wll, I -- 1 -- 1 would think that if I'mfollow ng
what you're asking ne, it's a conbination of the Human
Resource division as well as the Ofice of Professional
St andards whom | did consult with which -- to cone up
to the decision that | decided to make regardi ng how it
was goi ng to be handl ed.

Q But, sir, wouldn't you agree with ne that they are your
peers, not your nanagers?

A Well, the Ofice of Professional Standards, that
commander, he is the standard officer. So if | was
going to make a decision that -- and he didn't --
didn't agree with, then he'd -- he'd let ne know that,
and if we still couldn't agree, then | guess we woul d
push it up the chain of command to have a nedi ator
determ ne which direction we're going to go.

Q So... But in this case, he was right on board with you,
right?

A Yes, sir.

Q And -- and when you say "we would push it up," you were
direct report to Drake at the tine, Captain Drake?

A Yes. Assistant Chief Drake, yes.
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Q

And was -- |'msorry, assistant chief.
And Saunders, he was a direct report to whomin

20167

A Oh, well, that would be Assistant Chief Drake as well
because he's the commander over the Investigative
Servi ces Bureau which includes the Ofice of
Pr of essi onal St andards.

Q Is it fair to say that in making the decision to
only -- to not investigate and to gi ve Nobach an 095,
you did that without the approval of Assistant Chief
Dr ake?

A | didn't need Assistant Chief Drake's approval to
provi de the 095; however, | did consult wwth him
regardi ng what direction | was going to take.

Q And he approved?

A Yes.

Q Okay. Al right. Now, I'mstill on the sane page.
| "' mon Page 343 of Chapter 12 of Exhibit 113. Under
relationship -- Section B, "Relationship between
enpl oyees and the public," the rule says "Public
confidence in the ability of the Departnment to
I nvestigate and properly adjudicate all conplaints
agai nst its enpl oyees nust be naintained.” Do you
agree with that?

A Wll, | nean, it's a policy. Yes, | believe it.
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Q Ckay. And the second sentence says, "The Depart nent
has the responsibility to seek out and discipline those
whose conduct discredits the Department or inpairs the
effective operation.”

And you woul d agree with that as well, correct?

A It's a policy. Yes, sir.

Q Ckay. But you would agree with the underlying purpose,

correct?

A Yes. It's a policy. | believe everything in this
manual . It's a policy, and that's what |'m adhered to
foll ow

Q All right. Now let's go back to Exhibit 260, if we

can, and let's see. Do you have that there? You

mght. Ch, nope -- it's a thin book. Ch, maybe this
Isit. Oh, thisisit. | haveit. I'msorry.
And for everybody's, | hope, assistance, |'m going

to refer to Bates stanp nunbers.
Sir, in the lower right-hand corner of this

exhi bit are unique nunbers that the [ awers put on
docunents, and I'mgoing to -- I'mgoing to -- I'm
going to say those nunbers and -- and ask you to turn
toit. The first one is Page 2657, and the subject is
t he conpl ai nt.

A Ckay. What do you want nme to turn to now?

Q It's Bates stanped in the I ower right-hand corner in
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sort of a big font, and it's 2657.

A Got cha.

Q Thank you.

A Ckay.

Q Ckay. Okay. Now, this is -- this is basically a
gui dance for people who are investigating as sort of
expl ai ning what the process is, right?

A Yes.

Q Ckay. Al right. And this is Chapter 1, and it says
it's for admnistrative investigations of conm ssioned
personnel. So under "conplaint," it defines a
conplaint as "An allegation of circunstances anounting
to a specific act or omssion that, if proven true,
woul d anobunt to enpl oyee m sconduct."” And you woul d
agree that that's the working definition of a
conplaint, right?

A Ckay. Yes.

Q Ckay. And then "m sconduct,"” below that, "lIs an act or
om ssion by an enpl oyee which, if proven true, would
normal ly result in sone sort of disciplinary action."
And you agree with that as well, right?

A Yes.

Q And sone of the bullets that they give for illum nation
I ncl ude commtting an unlawful act; violation of a
departnent policy, procedure, rule; conduct which may
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refl ect unfavorably, and | think we may have been
t hrough sonme of this yesterday.
This -- you woul d agree that the acts of
Li eut enant Nobach and his assistant would fall under

this section as m sconduct ?

A Negl ect of duty, yes.

Q And viol ation of department policy and procedures --

A And viol ation of departnment policies and procedures,
yes.

Q Ckay. Al right. And then turn to 2660, if you woul d.
2660.

A Ckay.

Q And, again, this pertains to the Internal |ncident
Report, the IR

So when a conplaint is received and it appears
nore -- there may be a violation of a policy, the
applicable Internal Incident Report shall be conpleted,
and you understand that that is the procedure, right?

A Yes.

Q Ckay. And the second paragraph says, "A summary of the
all egations shall outline the details of the conplaint
sufficiently to apprise the enployee of the nature of
the charges.” And that -- you agree with that as well;
that that is the purpose -- or a purpose of the IIR?

A Correct -- yes, for an IR when it involves an
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>

I nvestigation that is going to be investigated by the
O fice of Professional Standards.

Ckay. Al right. And then if you would turn to 2661.
(Wtness conplies.)

And this is just to sort of give sone background about
the process. It says conplaints -- "Conplainants --
peopl e who conplain -- don't have to appear in person
or prepare their own conplaint form" You would agree
with that, right?

| agree with everything that's in the manual.

Ckay. Under "prelimnary investigation," Section F, it
says, "lIn certain circunstances, a prelimnary

I nvestigation may be initiated before an admnistrative
I nvestigation. A prelimnary investigation is used to
determne if factual information exists indicating a
violation of policy occurred and whether there's
departnent personnel --"

Wul d you degree that that is the purpose of a
prelimnary investigation, to see if -- if there's
factual information to support, | guess, an
| nvesti gation?
| believe everything that's in the manual. Yes, sir.
Ckay. And it says also that there's atinme limt, that
it takes ten -- no nore than seven days. Do you try to

follow that?
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A

Q

If a prelimnary investigation is going to be
initiated, yes, we followit.
Ckay. And then it says that if the appointing
authority rejects the conplaint, the prelimnary
I nvestigation shall be closed and the reason for the
cl osure docunented in the case log. And that is your
under standi ng of the procedure if there's a finding
that there is -- that no factual information exists
i ndicating a violation of public policy?
Yes, sSir.
Okay. So at the bottom of Page 2661 are sone bul |l et
|ists that say, "Each prelimnary investigation nust
result in one of the follow ng determ nations: Either
no factual determnation, the allegation is not a
conplaint, or a factual information of a violation
exi sts, and then determ nation of alleged crim nal
m sconduct."” Those are the four findings that have to
be found, right?
Where are you reading fronf
Sorry. So |I'mat 2661 onto 2662. So start at the
bottom of 2661.

MR. SHERI DAN: Greg, can you go over to the
second page?

THE WTNESS: (Ckay. And your question, sir?
(By M. Sheridan) Yeah. \Wether or not you agree with
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t hose four bullets. You have to cone up -- you have to
foll ow one of those -- find one of those bullets in

order to not nove forward.

Yes.

Ckay. On the sane second page -- this is Page 60 --
2662. Under "Processing the Internal |ncident Report,"”

It says, "The appointing authority --" that's you,
right, regarding Lieutenant Nobach in 20167

That's correct.

"The appointing authority determ nes whether the
conpl ai nt agai nst an enpl oyee, if proven, constitutes a
violation of regulations sufficient to warrant

di scipline -- warrant discipline and can be resol ved

W t hout using the formal process.”

And then if we follow the bullets dowmn to the -- |
guess it's two, four -- fourth bullet, it says, "Once
OPS receives an IR a case nunber will be assigned.”
And | want to skip to the last sentence. It says "The
OPS conmander will assign the case either to OPS or the
division district in which the allegation occurred."

Coul d you explain to the jury a little bit about
t hat, about who gets assigned a conplaint?

Wiile | was a detective in internal affairs, but |I was
never the conmander, so you're going to have to ask the

conmander .
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Q Ch. Ckay.
Let's take a ook at -- let's go up to the

flowmchart, if we can, and for your reference, it's at

Chapter 1, Section 16.

A Ckay.

Q Al right.

MR SHERI DAN. So, Greg, we're going to | ook
at the section -- | guess that's a good view. It |ooks
r eadabl e.

Q (By M. Sheridan) So it says -- so if there's an IIR
and it's sent to the district division commander, it
can either be accepted or rejected, right?

A Yes.

Q Al right. And -- and you can al so request a
prelimnary investigation, right?

A Correct.

Q Ckay. Now, above the IIR at the point where the
supervi sor determ nes that the conplaint violates
policy, there's -- instead of issuing an II R you can
Issue an NNI-M a NM

Can you tell the jury what that is?

A A NMis a non-investigated matter. That's what it
stands for. And let's say we get a conplaint -- a
speed conplaint fromthe public. Wat that does is
that gives -- gives the agency an opportunity to talk
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to the conpl ai nant and hear what they have to say

and -- and then once -- so let's say if | got a NIMon
a trooper, okay? Wuat | would do is have a
conversation wth the person that's filing the
conplaint, and then what | would do is give them-- ask
them Do you want to file a formal conplaint, or | can
handl e this through a non-investigated nmatter, meaning
that | can have a conversation with the trooper and get
the trooper's side of the story.

And then if the trooper -- depending on what the
trooper says, if the trooper admts to it, then | wll
discipline the trooper with an 095 or what -- other
| evel s, and then I would have -- | would get back with
t he conpl ai nant and explain to them what happened, you
know, how | handl ed the process.

But if the conplainant wants to file a fornmal
conplaint and doesn't want it to be a non-investigated
matter, they want it investigated, then it would be
| nvesti gat ed.

So even if you thought there was no viol ation of
policy, it's if the person who is the alleged victim
said they wanted it investigated, it would be?

Yes, sir.

Ckay. So that requires you to converse with the

alleged victim right?
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A That's right.
Q Ckay. And | ooking at the definition, |'m about the

third paragraph dowm. Well, | guess -- we mght as
wel | cover the whol e thing.

Looki ng at the second paragraph, it says, "If the
al l eged m sconduct is mnor in nature and would require
only counseling or mnor supervisory intervention, it

may be classified as a NNM and no fornal investigation

wi Il be conducted.” And you would agree with that,
right?

A | agree with everything that's in the manual. Yes,
sir.

Q Ckay. And so -- and I'm-- right now, |I'mooking at
Page 2731, and I'll ask you to turn to that. 2731.

A Ckay.

Q All right. And this is the section referring to the
non-investigated matter, right, the NI M?

A Yes.

Q Ckay. So it says here that if the alleged m sconduct
Is mnor in nature and would require only counseling or
m nor supervisory intervention, it nmay be classified as
a NNMand no formal investigation will be conducted."

Now, you're not saying that that's what happened

wth regard to Lieutenant Nobach and Ms. Biscay, right?

A The NIM -- we would never use a NIMfor -- the NIMs are
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nostly used for conplaints that we receive fromthe
public regarding -- regarding an action by a trooper,
and if they get so many NIMs, then it will trigger --
we call themred flags. It will trigger a red flag.
So if we get three NIMs that are simlar in nature,
then that would automatically trigger an OPS

I nvestigation.

Q Ckay.

A So | would never -- NIMwould have nothing to do with
the situation that we're tal ki ng about today.

Q Right. And, for exanple, if a person who was arrested
conpl ai ned that their, say, cuffs were too tight, that
would -- that m ght be a NI M because tough -- cuffs
being tight mght be part of the gane when you're
arrested?

A | don't know that | would consider that -- | would use
that as a NI M

Q Ckay. Fair enough.

A | wouldn't use that. That -- that's -- no, | wouldn't
use a NIMfor that.

Q Can you give us an exanple? That was ny effort.

A O a Nwm

Q Yeah.

A O a N M

Q Yeah.
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A

Ckay. |If a person called and said that the trooper

bl ew t hrough a stop sign --

Q Ckay.

A -- and they don't think that that's proper, then that's
sonething that | m ght have a conversation wth the
t rooper about.

Q Ckay. Thank you. So this is basically for the public?

A Yes, Sir.

Q Thanks.

Now, you know how to do an investigation, do you

not? | nean, you' ve done them before?

A Yes, sir.

Q Right. Let's take a look at Exhibit 239, if we can.

A 2397

Q Yes, pl ease.

A | don't think I have that.

Q Ckay. |I'msorry. You're correct. You do not. My
apol ogi es.

A Ckay.

Q Al right. And this is a State Patrol investigator's
case log, correct?

A Yes.

Q And this is one that you conpleted -- you begun it
around May 6, 2016, correct?

A Correct.

253.627.6401 BA scheduling@byersanderson.com



© 00 N oo o B~ O wWw NP

N N N N NN P B P PR PR PR
O N W N P O © 0 N O O M W N B O

RYAN SANTHUFF vs STATE OF WASHINGTON
Verbatim Transcript of Audio Proceedings, - September 09, 2020 Page 77

Q

Q

And this is basically -- this was in response to a
conplaint by a civilian regarding how Li eut enant Nobach
did an investigation?

MR BIGGS: Pardon ne, please, Your Honor.
W are well outside of reasonable range here.

THE COURT: Are you objecting to the
adm ssion of this exhibit?

MR BIGGES: Yes, Your Honor. Yes. |I'm
objecting to --

THE COURT: |'Il sustain the objection.

MR BIGGES: -- talking about it or recording

THE COURT: Sust ai ned.

MR SHERI DAN.  Fair enough.

THE COURT: The jury will disregard that [|ast
comment .
(By M. Sheridan) Al right. D d there cone a tine
that -- so let me just summarize. You know that if
you' re conducting an investigation, you know to take a
conplaint, you knowto do an Il R, you know to do a case
| 0g.
That's not always -- you keep trying to make it seem
| i ke you automatically do that. |It's not -- you don't
do that all the tine, you don't do one all the tine.

Wl l, you do it whenever there's an investigation,
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ri ght?

A "' msorry?

Q You do it whenever there's an investigation?

A You do it when it's an OPS investigation. If it's
going to be an investigation that's going to be
conducted by the Ofice of Professional Standards,

t hen, yes, you do a log and you do an IR

Q Vell, we've just been going through the adm nistrative
I nvestigations file, and you've said that the NI M
don't apply. Can you point nme to the place in Exhibit
260 that says that you don't have to do a case |og, you
don't have to do an IIR? Show ne where it says you
don't have to do that.

A It's not in there.

Q It's not in there?

A No.

Q Well, how do you have authority to ignore the -- the
policy and procedure? Wen did you get to not listen
toit?

A As indicated before, if it's going to be a case that's
going to be investigated by the Ofice of Professional
St andards, then those cri -- then we have to follow the
criteria that's in the adm nistrative nmanual
I nvestigative nmanual. This situation here was not
going to be investigated by the Ofice of Professional

253.627.6401 BA scheduling@byersanderson.com




© 00 N oo o B~ O wWw NP

N N N N NN P B P PR PR PR
O N W N P O © 0 N O O M W N B O

RYAN SANTHUFF vs STATE OF WASHINGTON

Verbatim Transcript of Audio Proceedings, - September 09, 2020 Page 79
St andar ds.
So -- so let me get this right. Are you saying -- so
are you saying that -- let's say |'ma trooper and

you're ny friend and | commt a serious crinme, oh, |
don't know, | hit sonebody or shoot sonebody. Are you
sayi ng that you have the discretion to say this is not
going to be an investigation so we don't have to follow
any of the procedures?

Common sense woul d say that | would conduct -- that
woul d have the need for a very thorough investigation.
Wl |, are you saying you're the person who gets to

deci de when the policy applies and when it doesn't?

The policy, sir -- the policy that you're referring to,
all those steps we just went through, that's pertaining
to an investigation that's going to be conducted by the
O fice of Professional Standards. Qur troopers, as

i nperfect as they are, they -- not every violation of a
policy is going to be investigated by the Ofice of

Prof essional Standards. Not every violation of a
policy is going to require an investigator [og. Not
every violation of a policy is going to require an

I nternal |ncident Report or the IIR

Well, there's -- there's a process here that doesn't
seemto have any of the | anguage that you're now

telling the jury. |Is there any place that it's witten
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down that you get to decide when sonmething is going to
the -- to internal -- what is it? Internal?

UNI DENTI FI ED SPEAKER:  OPS?
(By M. Sheridan) Yeah. OPS and when it doesn't? |Is
t hat your deci sion?
Yes, sir. Yes.
So the exanple that | gave, although it's sort of way
out there, if you wanted to not do one, you coul d?
| can try and say that |I'mnot going to do it, but
that's not the way that it will go down.
Okay. So what | want to understand is howis it that
you think when there's not a shred of witing in here
t hat says that you have the power to not have an
I nvestigation done, | guess, as the appointing
authority? Were is it that that cones fronf
| don't know where it is in the manual, but the
appointing authority, as the commander over the
division, it's my decision whether we're going to go
forward with an investigation. |It, of course -- if
it's -- if it's something that's so horrendous as you
just indicated |ike a nmurder or sonething severely
crimnal occurred, then we're going to do an internal
affairs investigation.
But you're the one who gets to decide if it's

I nportant? |t has to be crimnal now?
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A Those are your words, sir.

Q Ckay.

So take a | ook at Page 345, if you woul d, of
Exhi bit 113.

A 3457

Q Yes, please.

MR. SHERIDAN: And, Geg, we're going to be
| ooking at B, the process.

Q (By M. Sheridan) Yeah. 113 is the one that takes up
t he whol e book.

A So you want ne to go to 113 or 345?

Q No. No. 113, Page 345.

A 113, Page 345.

Q Right. Tell ne when you're there.

A What Chapter?

Q Chapter 12, please.

A Ckay. Okay.

Q Al right. So it says under "conplaint process" -- do
you see that, No. 17

A Yes.

Q "Supervisory and commanded enpl oyees shall initiate a
| ocal investigation when the alleged m sconduct is
reported or is a part of a routine supervisory
managenent di sciplinary process. Local investigations
shall follow the procedures outlined in the
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adm ni strative investigation nmanual ," and that's
Exhi bit 260.
So it says "shall," right?
A Yes.
Q So it doesn't say "may," correct?
A Correct.
Q So you have to do -- you have to follow the rules
W t hout variation, right?
A O course. W followthe rules. W're bound to follow
the rules in the manual .
Q Ckay.
Let's tal k about the May 20th, 2016, neeting. And
"Il ask you to turn your attention to Exhibit 65,
pl ease. And | believe you have it. It's one of your
books.
A Ckay.
Q All right. And this is a calendar entry for a nmeeting
in which you were the organi zer, correct?
A According to this docunent, yes.
Q Al right. And that's your nanme under "organizer"?
A Yes, sir.
MR SHERIDAN. Al right. Plaintiff offers
Exhi bit 65.
MR BIGGS: No objection, Your Honor.
THE COURT: Exhibit 65 is admtted.
253.627.6401 BA scheduling@byersanderson.com
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1 MR SHERIDAN: Okay. May we publish?

2 THE COURT: You may.

3 MR SHERI DAN: Thanks. Ckay. And, Geg,

4 blow that up a little bigger. Thanks.

5 | Q (By M. Sheridan) Al right. This is basically an

6 invite fromyou for a neeting to be held on the 20th of
7 May in -- involving JimNobach, Jeff Hatteberg, and

8 Ryan Sant huff, right?

9 | A Correct.

10 | Q And can you give the jury sone background as to why you
11 called this neeting?

12 | A | have no idea.

13 | Q Fai r enough.

14 All right. You do renenber attending such a

15 meeting, right?

16 | A | renenber attendi ng neetings, yes.

17 | Q Ckay. Do you renmenber attending a neeting in which

18 Trooper Sant huff tal ked about his view that he was

19 being -- he was a victimof retaliation from Lieutenant
20 Nobach?
21 | A Yes, sir.
22 | Q Al right. And is this the neeting, as best as you
23 recal | ?
24 | A That coul d be the neeting, yes.
25 | Q Al right. So -- it's true, is it not, that you
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di scussed issues |like retaliation, training, pilot and
aircraft safety concerns, tinmed breaks and

m cr omanagenent ?

| don't renenber everything that was addressed in that
meet i ng.

Ckay. And is it fair to say that you renenber at | east
sone of the list I just gave you?

Yes.

Ckay. And you al so discussed a phone call to Human
Resources referencing the on-call requirenments for
pilots and the inportance and use of the chain of
conmmand; is that right? |If you recall?

No, | don't recall

Ckay. Do you recall any of that?

| don't renenber a call -- renmenber discussing any
phone call with HR

Ckay. D d you have phone calls with HR at that tine
regardi ng issues |ike when do pilots have to be on
cal | ?

| renmenber having a conversation about on call.

Yes.

| just don't remenber when -- when that conversation

t ook pl ace.

Ckay. Al right. And it's true, is it not, that

during the neeting, then-Trooper Santhuff began to
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1 explain the retaliation that began after the sexual

2 harassnent situation with Nobach and Bi scay, and you

3 interrupted himand said words to the effect, "This has

4 been dealt wth and we're not going to talk about it"?

5 | A | don't renenber saying anything |ike that.

6 | Q Wuld -- would you agree that that was sort of how you

7 viewed the issue at the tine?

8 | A Meaning that the situation involving Brenda and Nobach,

9 that it was dealt with?

10 Q It was dealt with --

11 A Yes.

12 | Q -- and therefore not rel evant anynore?

13 | A | don't know what | was thinking at that tine.

14 | Q Fair enough. Al right. But you understood that the

15 purpose of the neeting was for Trooper Santhuff to

16 report retaliation?

17 | A The purpose of the neeting was to -- to have them --

18 both of themthrow everything out on the table. Let's

19 sit dowmn. Let's have a discussion. How can we work

20 this out?

21 Both of those individuals are critical to that

22 unit, and I wanted to figure out, you know, being the

23 medi ator, how are we going to work this out.

24 | Q Ckay. GCkay. At the neeting, he said, Hey, | feel

25 retaliated because of this, and he laid out -- neaning
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Trooper Santhuff. He gave exanples of how he felt.
MR BIGGS: |Is that a question?
MR. SHERI DAN:  Yeah.
Q (By M. Sheridan) D d that happen at the neeting?
A Trooper Sant huff -- he -- he expressed his concerns.
Q Ckay. Let's take a | ook at Page 58 of your --
MR SHERI DAN. Greg, can you put this up or
s it -- okay.
For everybody's benefit, we're going to | ook at
Page 58, Question No. 4, and so -- question -- Line 4
to Line 11.
THE COURT: Are you tal king about the
deposi tion?
MR SHERI DAN.  Pardon?
THE COURT: Are you tal king about the
deposi tion?
MR SHERIDAN. Um this is inpeachnent.
THE COURT: Right. Are you talking about the
deposi tion?
MR. SHERIDAN. | can't hear you.
THE COURT: Are you tal king about the
deposition? |Is that what you're referring to?
MR SHERI DAN: Yes. Yes. Thanks, Judge.
MR BIGGS: That's not designated.
MR SHERIDAN. It doesn't matter. |It's
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| mpeachnent .

MR BIGGS: Your Honor, |'mgoing to object
If the plaintiff is going to read fromthe testinony,
which | gather he's going to do.

THE COURT: \What page?

MR. SHERIDAN: It's Page 58, Line 4 through
11.

THE COURT: Lay the foundati on.

MR. SHERI DAN: Yeah. This is just
| npeachnment .

THE COURT: You still have to lay the
f oundati on.

MR SHERIDAN: | thought | already did.
(By M. Sheridan) So is it fair to say that you don't
recall saying that -- that he said that he felt he was
retaliated because of this? That he laid out -- he
gave exanples of how he felt? You don't recall that,
right?
No.
Al right. So we're going to play 58, Line 6 --

MR GLOVER Do you want to play it, or do
you want to show the transcript?

MR. SHERI DAN: Wi ch can you do? [|'Il go
wi th what ever works for you.

MR GLOVER | can do both, but --
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MR SHERIDAN. Al right. Let's do the

video, and we'll start on Line 4 and we'll go to 11.
Q (By M. Sheridan) Wile he's |ooking at that, would you
just remnd the jury what the date of your deposition
| S?
A This deposition is July 10th, 2020.
Q  2019?
A 2020.
MR SHERIDAN. Is -- am| doing sonething?
THE COURT: M. Sheridan, | don't think I
have the sanme thing you're | ooking at.
MR SHERI DAN. Ch, okay. |'msorry.
THE COURT: Septenmber 20, 2019, is the
deposition that | have.
MR SHERI DAN. (Ckay. You don't have that on
58, Judge?
THE COURT: Wat | have is Septenber 20th,
20109.
MR SHERIDAN. GCh. Onh. | get it. Yeah.
Well, when he said 2020, | thought maybe | handed him
t he wong book.
THE COURT:. (kay.
Q (By M. Sheridan) Is that -- is that book you, with
your name on it?
A No.
253.627.6401 BA scheduling@byersanderson.com
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Q | s that Nobach?

A Yes.

Q | apologize. 1've got to find it then. 1Is it up there
al ready, sir?

A Yes.

Q Ckay. |'msorry. Go ahead and read that date. My
m stake. That makes sense.

A Ckay. The date is Septenber 20, 2019.

Q Ckay. Thanks.

MR. SHERI DAN. Go ahead.

(Audi o recordi ng played and transcri bed
as follows:)

UNI DENTI FI ED SPEAKER: Right. And what did
Trooper Santhuff tell you at the tine?

THE WTNESS: | don't renenber the specifics.
| can tell you that he had an opportunity -- he laid
out his concerns. He said, Hey, | feel retaliated
because of this, and he laid out -- gave -- he gave
exanpl es of how he felt, and then the other -- and then
everyone else laid out what they had to say on the
table as well.

(End of audio.)
Q (By M. Sheridan) Ckay. Al right. So it's true, is
It not, that you were well aware that then-Trooper
Sant huff had said that he felt |ike he was a victim of
253.627.6401 BA scheduling@byersanderson.com
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Iy

retaliation?
Yes, sir.
Ckay. kay. Also during the neeting, did Trooper
Sant huff begin to explain his experience with other
pi |l ot concerns and Lieutenant Nobach --

MR BIGGS: (bjection, Your Honor.

THE COURT: Sust ai ned.

MR. SHERI DAN. \What ?

THE COURT: Sust ai ned.

MR. SHERI DAN. Ckay.
(By M. Sheridan) At the end of the neeting, it's true,
Is it not, that you told Santhuff words to the effect
that if Nobach and Santhuff can't work together, then
one of themis going to be renoved from Avi ati on?
| did not.
All right. Let's look at Page 62. And this is a --
this is a passage, and we're going to go fromLine 21
through 7 on, it looks like -- I"msorry. 62, Line 21
t hrough 63, Line 7. And we'll add your counter.

MR. SHERIDAN. Geg, will you just say for
t he record what page nunbers the counter is.

MR GLOVER: Counter is Page 63-8 through 13.

MR SHERI DAN. Go ahead and put that up.

(Audi o recordi ng played and transcri bed
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as follows:)
(By M. Sheridan) Ckay. Um is it also true that at
this neeting, you told Trooper Santhuff if Nobach and
Sant huff couldn't work together, then one of themwll
have to be renoved from Aviation, or words to that
effect?
I'mtrying to renenber how that statenent was nade. It
wasn't -- wait a mnute. | didn't say anything about
sonebody was going to be noved out. It was nore al ong
the lines of, if you guys can't get together, then
we're going to cone back to the table, and I'Il figure
It out and there are going to be sone changes that are
going to be nade. That's the way that went. | don't
remenber saying anything about someone woul d be noved
out, but that could be a possibility.
And it's fair to say that you were considering that at
this time?
| don't know what | was considering at the tinmne. M --
ny objective was to try and get everyone to work
t oget her, you know. W have limted pilots in the
agency and | osing Trooper Santhuff, you know, | didn't
want .

(End of audio.)
(By M. Sheridan) So is that an accurate portrayal of

your nenory at the tine?
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A Yes.
Q Ckay. Al right. And, um so after the neeting

happened, the May 20th neeting, did -- did you observe
any type of change wthin the organization, the

avi ation organi zation?

Ckay. Would you ask that question again, please?

Yeah. After the neeting, did you observe any changes
within the organi zation, say, positive or negative?
Yes. Things got nuch better. One of the unfortunate

t hi ngs, you know, is Trooper Santhuff decided to |eave
the unit, which, you know -- sonething that | didn't
want. We needed Trooper Santhuff in the unit. W were
|l ow on pilots and, in ny opinion, | think we could have
worked this thing out.

Is it true that you never took any action to prevent or
ensure that Trooper Santhuff was not retaliated agai nst
by Lieut enant Nobach?

If | renmenber correctly -- it's been so long -- there
was an OPS -- Ofice of Professional Standards

I nvestigation into the allegations of retaliation. Not
only that, I had conversations wth the sergeants that
were in Aviation, checking just to keep a pul se on
things to see how things were going. Not only that, |

I ncreased ny visits to the aviation section to see what

was going on, and | think I've had conversations with
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Trooper Sant huff as well to see how he was doi ng.

Q So is it your testinony that Trooper Santhuff said all
was wel | ?

A No. No. Sonetines he would just say there -- things
are -- they're just going, sonething along those |ines.

Q So it's your testinony that he never gave you any
detail s about what his concerns were regardi ng how he
was being treated by Lieutenant Nobach?

A No, sir. That's not what |'m saying.

Q Ckay.

A Trooper Sant huff --

Q Go ahead. What were you sayi ng?

A Trooper Santhuff did express to ne his concerns about
retaliation.

Q Ckay. And what, if anything, did you do about it? You
said that there was another investigation, but what did
you do?

A There was an investigation by the Ofice of
Prof essional Standards. | spoke with the sergeants on
a regular basis to see how things were going. | nmade
constant visits to the -- to the aviation section.

Q Vel |, shouldn't you have -- you considered that to be a
conplaint, did you not, a conplaint of retaliation?

A It was an allegation, yes. It was a conplaint.

Q Ckay.
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A Wiich | took was a conplaint and got the Ofice of
Pr of essi onal Standards invol ved.

Q But he nade the conplaint to you in May, correct?

A | don't know when he nade the conplaint to ne.

Q Well, would you agree with nme that in response to a
conplaint in May, in May you should have filled out a
case | og and done an IIR?

A | don't renenber when the retaliation conplaint was
made.

Q Ckay.

A So I'mnot sure what you're asking.

Q Can you tell us who was at the neeting?

A Wio was at which neeting?

Q The neeting where the retaliation conplaint was nade
t hat you've been tal king about?

A Trooper Sant huff was there, Jim Nobach was there, and
Sergeant Hatteberg.

Q Ckay. And we've shown you a cal endar entry for a
neeting just like that on the 20th of My, right?

A Yes.

Q Ckay.

A | think that was the date.

Q Wul d you agree -- so without -- without -- okay. You
think it was the date, but you're not sure.

But let's just talk for a mnute as though it were
253.627.6401 BA scheduling@byersanderson.com
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the date. Wuld you agree with nme that, upon receipt
of these allegations of retaliation, you should have
begun a case | og, you should have done an Il R and got
an investigation going?
No, sir.
Why not ?
Because the whole thing was to bring everything to the
table, give themthe opportunity to lay out their
concerns and -- and -- and at this neeting -- if |I'm
remenbering the sane neeting, at this neeting, it was
determ ned that there was m scommuni cati ons between the
both of them There was m sunderstandi ng by both of
them Jims comunication to Santhuff was received
differently than -- it wasn't conmuni cated, basically,
in a nutshell. There was m sconmuni cations. And then
at the end of the neeting, if this is the sane neeting,
everyone got up fromthe neeting. W were feeling
good. W shook hands. W hugged and said, okay, let's
go to work. Let's go get the sting. Let's go
acconplish the mssion. So there was no need to fil
out an IR

Agai n, not every conplaint, not every policy
violation is going to go to the Ofice of Professional
Standards. M, as the conmander, | felt that that -- |

felt that handling it at the division level, at ny
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A

| evel , was the appropriate thing to do; therefore, no
OPS investigation was -- was started.

Ckay. It's true, is it not, that on or about

Sept enmber 21st, you net wth Union Representative
Wley, and he reported conplaints to you on behal f of
Trooper Sant huff?

Yes, | remenber neeting with Kenyon W/l ey.

And can you tell us what -- what he told you on

Sept ember 21st, or at |east sunmarize it?

| think Kenyon brought sonething up along the |ines
that Santhuff felt retaliated -- | think. [|'m not
sure. | think he brought sonething up about, sonething
about deleting e-mails. And | know he brought this

| ssue up indicating that the |ieutenant grounded the
airplane, the aircraft so that the governor couldn't
use it. That one, | do remenber was part of the

conver sati on.

Al right. And then did you conplete an IIR-- IIR
after that?

|'msure -- yes. | would assune that | did conplete an
IR on sonething Iike that.

And did Union Representative WIley suggest to you that
the retaliation allegedly was caused fromthe report of
sexual harassnent back in March?

| don't renenmber that.
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Q Ckay. Let's take a look at Exhibit 89, if we can.

A Ckay.

Q Al right. Take a |ook at Exhibit 89, and tell ne when
you' ve had a chance to look at it.

A Ckay. (Wtness perusing exhibit.)

Ckay.

Q Al right. And did you author this docunent?

A Yes.

Q Docunent created in the usual course of business by you
and saved el ectronically?

A Yes.

MR. SHERIDAN. Plaintiff offers Exhibit 89.

MR BIGGS: There's no objection, Your Honor.

THE COURT: Plaintiff's Exhibit 89 is
admtted.

MR SHERIDAN. Al right. Go ahead and put
that up on the screen, Geg.

Q (By M. Sheridan) Thisis an IR, is it not?

A That's correct.

Q And let's |look at the very top, if we can?

MR. SHERI DAN: Thanks, G eg.

Q (By M. Sheridan) Ckay. This is -- thisis a-- anlIR
t hat was generated after your conversation with Union
Menmber Wley, right?

A | would assune that's why it was generated. |'m not
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sure.

Q Ckay. Al right. And what's the date of this
docunent ?

A The date --

Q Your signature date. At the bottom Ch, yeah.

MR. SHERI DAN. Geg, show them
THE W TNESS: Sept ember 26t h.

Q (By M. Sheridan) So on Septenber 26th, you filed an
IR and you wote the content under "Summary of
Al l egations,"” right?

A That was a col | aboration between nyself -- when we do
an IR, what we do as commanders, we go and we have a
conversation with the Ofice of Professional Standards.
Wiat we do at the tinme -- the majority of the tine is
we do what's called a roundtable where the commander
will throw out the allegations, and then we wll go
to -- with the detectives, we'll go and we figure out
what policy violations may have been viol ated, and then
we -- we get together, and we build the narrative
t here.

Q Al right. And so it was basically -- it was you --
woul d this have included Chief Saunders?

A | woul d assunme that Chief Saunders was at the table.

Q | should have said Captain?

A O Captain. Captain Saunders, yes, sir.
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Q

A

Ckay. You don't recall the roundtable, but that's --
you're telling us the process that you woul d have
expected to have happened?

That's what -- that's what | do.

Ckay. Al right. Soit's witten here by you folKks.
“I't is alleged on March 30th, the |ieutenant allegedly
told Trooper Ryan Santhuff he may retaliate against him
because counseling the |ieutenant received in an 095
from Captai n Johnny Al exander.

"It is further alleged on Septenber 19th, the
| i eutenant retaliated agai nst Trooper Santhuff by
ordering Sergeant Hatteberg to negatively counsel
him-- Santhuff -- for not reviewng the nmaster flight
schedul e.

“"It's further alleged that the |ieutenant
mani pul ated the aircraft mai ntenance schedule to
purposely ground the King Air for political reasons
making it unavailable for certain executive mssions."”

And this is what you -- you in the roundtable
decided to list -- this is how you descri bed -- decided
to describe the content?

Yes, sir.
Ckay. Al right. And it doesn't nmention e-nail
del eti ons here.

Like | said, that may be -- | wasn't sure what the --
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when the neeting occurred -- what was di scussed between
Kenyon Wley and nmyself. 1It's been over four years
ago.

Q Ckay. So did -- wth regard to the content, do you
know why you tal ked about the 095 as being the thing
that's precipitating the retaliation versus the report
of the sexual harassnent, or we've been calling it the
breast rubbing event?

A Because that's what Santhuff -- that's the information
that | got from Kenyon W ey.

Q FromWley. | see. kay.

And then you were -- were you aware that an 095
was given to Trooper Santhuff by Hatteberg?

A | later found that out, yes, sir.

Q Ckay. So when you said that you were checking on how
t hi ngs were going, you mssed that fact? You said that
you were talking to Santhuff and ot her people to nake
sure that the environment was a good one. And you
recall that testinony?

A Say that again.

Q Yeah. You've testified that after the May 20th
meeting, things got sonewhat better, and you were
checki ng on everybody to nake sure that everything was
okay, including Santhuff.

A No. You're twisting -- well, I'mnot going to say
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you're twisting it, but -- the neeting on the 26th, if
| renenber correctly, if we're talking about the sane
nmeeting, that was the neeting where | talked to --
where Santhuff indicated that he wanted to | eave the
unit. And what | asked Santhuff to do, you know, |
basically told him | said, Hey, |ook, man; | need you.
We can work this out. Let's -- let's -- let's sit
down. Let's try and work this thing out, and |'m
confident that we can work this out.

And so he said, Wll, no, I"'mleaving. And |
said, Ckay. Do nme a favor. Think about it on the
weekend -- over the weekend, and then cone back on
Monday and then |let me know what you want to do.

So Sant huff came back and he --

Let ne stop you because | think you're m ssing ny
question. | was asking you about after the neeting
where you admtted you said there are going to be sone
changes that are going to be nade. That's the neeting
|*'mtal king about.

Yes.

After that nmeeting, is it true that that's when you
wer e checking on everybody to make sure the work

envi ronnment was good?

Hm well, | go down there to check on them anyway, but

the point I"'mtrying to get across here is Sant huff
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decided to | eave on Monday. So when he left,
everything got better. So that's what |'mtalking
about, when you asked ne did everything get better.

Do you think he left in Septenber?
| don't know which neeting. That's what |'mtrying to
get to you. \Wich neeting are you talking about?
Ckay. Fair enough. So you've just told us that when
he left, things got better, right?
Yes.
Ckay. Fair enough.
So, um - -

THE COURT: M. Sheridan, just keep an eye on
the clock because | don't want to keep the jury past
| unch.

MR. SHERI DAN:.  Yeah.

THE COURT: So. ..

MR. SHERI DAN: That's fine.

THE COURT: Just giving you the heads-up to
keep an eye on the cl ock.

MR SHERI DAN. Ckay. Do you want to break
here? This would be fine.

THE COURT: It's up to you. | don't want to
stop it.

MR SHERIDAN. No. This will be fine.

THE COURT: Okay. All right. Menbers of the
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jury, it is time for our lunch break. Renmenber ny
orders: Do not talk about the case. |If you see any of
us, ignore us; we won't take it personal. And we wl|
see you at 1: 30.
Al rise.
(Jury exits.)
THE COURT: Al right. W'IlIl be back at

1: 30.
(Pause i n proceedings.)

THE COURT: (Go ahead.

MR. SHERI DAN: Ckay. So the notion in |imne
about using -- nme using | eading questions and those
using -- themusing for managers and the defendant
usi ng open-ended questions, | think we won that notion.
| think you agreed with us. [It's our Mdtion in Limne

1, but when | was dealing with | eading questions from
the first guy who testified, Matheson, you overrul ed
me, and | was confused.

THE COURT: Well, there was -- the question
called for a yes-or-no answer, so that's not a |eading
guesti on.

MR SHERIDAN: But if it goes "isn't it true"
or sonething like that, then -- | nean, perhaps I
perceived it wong, but are we all on the sane page

that they can't ask | eading questions of their own
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W t ness?
THE COURT: And | didn't think that --
MR BIGGS: M question wasn't |eading, Your
Honor .
THE COURT: -- the question. That's why |
overruled it.
MR, SHERI DAN. Ckay. Fair enough.
(Noon recess taken.)
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Wednesday, Septenber 9, 2020
Af t ernoon Sessi on
* %

THE COURT: Do we have anybody?

THE CLERK: There we go.

King County Superior Court is nowin session with
t he Honorabl e Maf é Raj ul presiding.

THE COURT: You nay be seat ed.

MR, BIGGS: |'mgoing to be standi ng because
| have to tal k, Your Honor. Just a very brief matter.
Just witness availability and things. W've had a
Wi tness all day here today. He's got another job he
needs to try to work out, and things, so M. Sheridan
and | were trying to decide how long additional it's
going to be for Chief Alexander -- Chief Al exander, and
then our additional questioning, et cetera, whether we
should et himgo till tonorrow. And M. Sheridan al so
wanted to identify for ourselves, which | appreciate,
as well as for the Court, that he's switching up the
W tness order. There's going to be another w tness
junping in at 1:30 tonorrow afternoon.

THE COURT: So how nmuch | onger do you think
you have with Captain Al exander? It seens |ike sone of
it has been a little bit repetitive.

MR SHERIDAN: It has, and | keep -- | told
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these folks that | think |l ess than an hour, nore than a
hal f .

THE COURT: And then you have. ..

MR. SHERI DAN: And then we have Saunders.

THE COURT: No, but then you --

MR. SHERI DAN: M. Biggs.

MR BIGGS: Tinme is hard to say. Cbviously,
there's been a whole lot of dirt plowed here, but I'm
going to try and say an hour.

THE COURT: So... And what tine does Captain
Al exander need to | eave?

MR BIGGS: Pardon ne?

THE COURT: \What tine does Captain Al exander
need to | eave? Does he need to | eave?

MR. SHERIDAN: It's not Captain Al exander
needs to leave. It's fornmer Captain Saunders, M chael
Saunders, that's been -- he was --

THE COURT: OCh, | see. So you want to call
Saunders first? O no?

MR. SHERIDAN: No. | think their evaluation
I's whether they have enough to keep us busy through the
end of the day. So | was like -- I'"'mfine with him
| eaving as long as they're sure that they're going to
carry us till four; otherwise, | don't have very |ong

wi t h Saunders.
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THE COURT: Well, that really is up to you.
| mean, you're the ones that know. | don't have a
problemw th getting witnesses out of order.

| wll say that Captain Al exander's testinony has
been a little bit repetitive, so we don't need to have
it be that repetitive. | nean, not just for him but
in general. Um so... | nean, if you think that --
you're the one -- how long do you think you' re going to
need wth the other w tness?

MR, SHERI DAN: Wth Saunders?

THE COURT: Yeah.

MR. SHERIDAN. M guess is a half hour.

THE COURT: Ckay. And what about you?

MR. MARLOW Probably half that.

THE COURT: Al right.

MR. MARLOW Instead of half hour, 1'Il be
15.

THE COURT: Okay. And you had said that you
were -- you were planning on calling your client today
anyway.

MR, SHERIDAN: Oh, that's true. W could --

THE COURT: So if we call those two w tnesses
and we still have tinme, you could start with your
client.

MR. SHERIDAN: That's a good idea. W'l]|
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have a filler, yeah. That's fine.
Captain, thank you. So you nmay go and 1: 30

tonorrow. So 1:30 tonorrow.

THE WTNESS: Ckay. Thank you.

THE COURT: Al right.

MR. SHERI DAN. And then the other thing, Your
Honor, is a witness by the nanme Speckmai er said he's
| eaving town tonorrow -- or next week on a notorcycle
trip, so tonorrowis the only day we can get him So
we' ve got himcom ng at 1:30.

THE COURT: Ckay. Al right.

MR. MARLON And they notified us of that.
So thank you very much, M. Sheridan.

THE COURT: Al right. Do we have anybody
el se in the Zoomcall?

THE CLERK: W do have --

THE COURT: Any new parties?

THE CLERK: | believe it's sonebody from your
firmthat was here yesterday.

MR SHERIDAN. Ch, is it a 4257

THE CLERK: It's an Andra Kranzler.

MR. SHERI DAN: Oh. Yeah, she's an associ ate.

THE CLERK: Ckay.

MR. SHERI DAN: Ch, Your Honor, | totally did
that |ast week. | thought that 425 nunber was hers.
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It turns out it was Tony's, but it was sonebody from
our offi ce.

THE COURT: OCh, okay. | just want to nake
sure that | don't need to give the adnoni shnent again
if we don't have anybody.

THE CLERK: Nobody additi onal.

MR. MARLOW So our witnesses for Thursday
are Speckmai er, and then you' re going to put your
client on?

MR. SHERI DAN:  Specknmi er, Saunders and
client.

MR MARLOW  Ckay.

THE COURT: And renenber, tonorrow we just
have afternoon.

MR. MARLOW Hal f day.

MR. SHERI DAN:  Afternoon, correct.

THE COURT: Ckay. Anything else?

MR. SHERI DAN: That's it, Your Honor.
Thanks.

THE CLERK: |'Ill get the jury.

MR. SHERI DAN. And we have -- let ne give you
a designation for Nobach again. |[|'ve got to find it.

MR. GLOVER Who is up next, Saunders?

MR. SHERIDAN: No. No. Saunders is com ng
tonorrow at 1:30. So we're just finishing with
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Al exander. W may put Ryan on.

So it's Nobach at 102-4 through 17. This was one
of the pre-stated ones, and | understand you guys have
no counter.

BIGES: Um correct.
SHERI DAN:  Ckay.
THE COURT: So, M. Sheridan, are you still

MR.
MR.

going to have ne take judicial notice of the 2016

whi st | ebl ower

MR SHERIDAN: Well, it turns out, | admtted

- no, the regqgul ati ons manual ?

THE CLERK: Al rise.
THE COURT: Ckay. |I'mstarting to worry
about this.
MR. SHERI DAN:  Yeah
(Jury present.)
THE COURT: Thank you. Please be seated.
| just want to rem nd you, nenbers of the jury,
that if at any tine you need to get up and stretch,
don't be shy. | won't be offended; the parties won't
be offended. So please feel free to do that.
M. Sheri dan.
MR. SHERIDAN: Yes. W would ask to recall
our witness to the stand, and gi ve everybody a

heads-up, we're going to be |ooking at Exhibits 89 and
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83.
THE COURT: And Captain Al exander, you renain
under oat h.

THE W TNESS: Yes, mm'am

Q (By M. Sheridan) Al right. Good afternoon.

A Good afternoon.

Q So we're still talking about this Septenber 21st
meeting, and we tal ked about the filing of the various
docunents. | want to show you a docunent that is --
that is 89.

MR. SHERI DAN:  And has that been admtted?
THE COURT: Yes.
MR SHERI DAN. It has, okay.

Q (By M. Sheridan) Then let ne skip ahead to 260, and
tell me if you have that. You shoul d.

A Ckay. | have 260.

Q Say agai n?

A | have it.

Q Ckay. Thank you. And do you recognize this document?

A Yes, Sir.

Q And what is it?

A It's the admni strative investigation manual.

Q Ckay.

MR. SHERIDAN. On, that's the one we al ready
di d?
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MR. GLOVER  Yes.

Q (By M. Sheridan) My mistake. GCkay. 91. |'msorry.
91 and 92, we'll be looking at. GCkay. And do you --
oh, I'msorry.

A Ckay. |'m |l ooking at 91.

Q Al right. And thisis a-- this is a case
i nvestigative log, right?

A Yes, it is.

Q And it's one that was created by Detective Sergeant
Maier, Ma-i-e-r?

A That's correct.

Q And it pertains to what subject matter?

A Prelimnary investigation.

Q Ckay. And a prelimnary investigation into what
| ssues? And maybe let ne help you. Start out at 92,
and then we'll cone back to 91. We'Il get them
adm tted separately.

A Ckay. On 92.

Q 92, yeah. Al right. And, um what is this?

A This is an investigator |Iog regarding a neeting that |
had wi th Kenyon W ey.

Q Al right. And thisis -- thisis -- thisis --
basically, you' re the author of this docunent, correct?

A Yes, Sir.

Q And it begins, "On or about Septenber 21st, 2016,"
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ri ght?
That's correct.
And it's a docunent kept in the usual course of
busi ness by you el ectronically?
It's a docunent that | used for this incident, yes,
Sir.
Ckay.

MR. SHERIDAN: So Plaintiff offers 92.

MR. BIGGS: One nonent, please.

(Pause.) No objection, Your Honor.

THE COURT: Al right. Plaintiff's Exhibit
No. 92 is admtted.

MR. SHERIDAN: Al right.
(By M. Sheridan) Now let's ook at 91, and tell nme if
you recogni ze this docunent.
It's an investigator |og authored by Sergeant Maier.
Al right. And does it pertain to the sanme subject
matter as Exhibit 92?
(Wtness perusing exhibit.) Yes.
Al right.

MR. SHERIDAN: Plaintiff offers 9 -- is it
927

THE COURT: 91.

MR. SHERI DAN. 91

MR. GLOVER  91.
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THE COURT: Any objection?

MR BIGGS: Your Honor, there's quite a bit
of hearsay -- that's all right. No objection.

THE COURT: Al right. Plaintiff's Exhibit
No. 91 is admtted.

MR. SHERIDAN. All right. And, Geg, go
ahead and put 92 up first.

Ch, may we publish that?

THE COURT: You may.

MR. GLOVER  You want 917?

MR. SHERI DAN: 92, pl ease.
(By M. Sheridan) Ckay. And, Captain, we're going to
turn your attention to the second page of Exhibit 92.
This is alist of -- this is Maier. This is your |ist
of allegation summary agai nst Lieutenant Nobach, is it
not ?
Yes.
And the first one is, "H ndered pilot advancenent
opportunities for Trooper Ryan Santhuff." You wote
t hat ?
Yes, sir.
2 is, "Cancel ed schedul ed out-of-state training as a
formof retaliation.” You wote that?
Yes, sSir.
"Changed office procedures to specifically target
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Trooper Santhuff." You wote that?

| wote everything that's on that |ist there.

Al right. Including, "Treated Trooper Santhuff
differently than co-workers"?

Yes, sir. That was an allegation.

"Singled out Trooper Santhuff during group neetings
where section inprovenent was addressed"?

Yes, | wote that.

"Directed Sergeant Jeff Hatteberg to discipline Trooper
Santhuff as a formof retaliation"?

| wote that.

And " Mani pul ated the King Air naintenance schedul e,”
right?

Yes, sSir.

Al right. And that was -- that conplaint was found to
be -- was turned down after a prelimnary investigation
by Maier; is that right?

Yes.

Ckay. And are you the person who made the decision to

say that it had no nerit?

Yes, sir.
So -- and -- and the prelimnary investigation that was
conducted by Maier was sinply -- was under the rules

t hat we' ve been tal king about for prelimnary

| nvestigations; is that correct?
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A Yes.
Q Meaning that it was really just to see if there was any

evidence to go forward, right?

| needed additional information to determne if it was
going to be considered an OPS investigation, a
formalized investigation. That's what a prelimnary

I nvestigation gives the commanders an opportunity to
receive additional information so that they can make a
deci si on on which way to proceed, whether it's going to
go to the Ofice of Professional Standards or if it's
going to stay within the unit or it's not just going to
be -- well, we'll just leave it there.

Vell, we | ooked at the definition of "prelimnary

I nvestigation.” |'mnot going to pull it up again, but
you woul d agree, would you not, that a prelimnary

I nvestigation is basically -- it's designed to
determ ne whether or not there's actually been a
violation or possible violation if everything' s true,
and if there's any evidence, right?

Yes.

And so, typically, in a prelimnary investigation,
there are no witness interviews, right?

As far as | know, the -- the only person -- well, the
prelimnary investigations that |'ve been involved in

have only interviewed the -- the accused.
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Q Ckay. Al right.

A To my know edge.

Q All right. And in this particular one, was anyone el se
interviewed, to your know edge?

A | don't know.

Q Al right. So you didn't -- you didn't allowthis to
go forward to be a real, full-steaminvestigation,
correct? If it would help to refresh your
recol l ection, take a | ook at Exhibit 96.

THE COURT: 96 has not been admtted, just so
you know.

THE WTNESS: GCkay. Wiat's your question
now?

Q (By M. Sheridan) Sure. Wether or not it's true that
the investigation that was a prelimnary investigation
about retaliation into King Air, you didn't let it go
forward to a full-blown investigation?

A Based on the information that | received through the
prelimnary investigation, no. It did not go forward
as an investigation to be conducted by the Ofice of
Pr of essi onal Standards.

Q Al right. And then Exhibit 96 is the e-nail that you
wote to Lieutenant Nobach to tell himthat you made
findings that it wasn't supported by the evidence and
It wasn't going forward?
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A Yes, sir; that's correct.
MR SHERIDAN. Al right. And so Plaintiff
of fers 96.
MR BIGGS: No objection.
THE COURT: Plaintiff's Exhibit No. 96 is
adm tted.
MR SHERI DAN. (Ckay. And go ahead and put
that up. Show the first paragraph, if you would, Geg.
Q (By M. Sheridan) Al right. And I'mjust going to
start on the first paragraph, second sentence.
"Although a recent prelimnary investigation reveal ed
you did not commt any agency policy violation,
I nformati on was presented suggesting the need for
better comunication skills on your behalf." And that
you wote, correct?
A Yes, sir.
Q Ckay. Al right.

Now, you were aware, were you not, that Santhuff
felt Iike when he was in the cockpit wi th Nobach,
Nobach was basically inproperly rating himlower than
he shoul d have been?

A Is that -- what's the question?
Q Yeah. You were aware that was one of the conplaints,
right, how he was treated in the airplane?
A | "' m not sure.
253.627.6401 BA scheduling@byersanderson.com
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Q

Ckay. Well, it -- it's fair to say that he conpl ai ned
in the May neeting -- going all the way back to the My
nmeeting -- about how he was being treated by -- by
Nobach in terns of training, right?

Yes.

Ckay. Al right.

MR SHERIDAN. [|'ve already given notice to
the other side. W're going to be playing the Nobach
vi deo, Pages 102-4 through 17.

THE COURT: And nenbers of the jury, |
al ready gave you the instruction on the deposition for
this particular deposition so |'mnot going to read it
agai n.

MR SHERI DAN.  Thank you.

(Audi o recordi ng played and transcri bed
as follows:)
(By M. Sheridan) Ckay. Al right. Now, would you
agree with ne that you can -- you would, as the
I nstructor, you can affect how well a person flying the
pl ane does based on how quickly you give themthings to
do?

UNI DENTI FI ED SPEAKER:  (bj ection. Form of

t hat questi on.
(By M. Sheridan) You can answer, if you can.

Just like any field, you can bury anybody if you want

253.627.6401 o) scheduling@byersanderson.com
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to. | can sit here and start speaking extrenely fast
and get in front of the court reporter, so...

(Cross tal king.)

Q (By M. Sheridan) And you can do that for pilots as
well, right?

A Any field, yes.

Q Ckay. GCot it.

(End of audio.)

Q (By M. Sheridan) And, sir, did you ever discuss with
Li eut enant Nobach whether or not he in fact did harmor
poorly eval uate Trooper Santhuff's flying?

A |'mpretty sure that somewhere along the lines, | did
have -- | may have had a conversation with him |
don't renenber.

Q Ckay. But it's fair to say that because it was a
prelimnary investigation, those kind of questions
weren't asked of hin?

A | don't know -- | don't know what questions the OPS
asked him

Q Ckay. But it's true, is it not, that in a prelimnary
| nvestigation, there is no interview that we've tal ked
about to witnesses, recorded; that just didn't happen?

A You're correct. That's not part of the prelimnary
| nvestigative process.

Q Ckay. Now, on Cctober 21st, you becane aware that --

253.627.6401 BA scheduling@byersanderson.com
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that, basically, Trooper Santhuff had reported you and
claimed that you failed to properly investigate his

retaliation clainf

A At sone point in tinme, yes, that was an allegation.

Q Ckay. |'mgoing to show you Exhibit 98 and ask if you
recogni ze that.

A | mean, | don't renenber seeing this.

Q Ckay.

A Un-- well, let me take a look at it alittle closer.

Q Yeah. Thank you.

And, sir, give attention to the |ast paragraph
when you have a chance, if you woul d.

A Ckay. | don't ever renenber seeing this.

Q Is it fair to say there cane a tinme --

MR. SHERIDAN.: And so | won't offer it at
this tine.

Q (By M. Sheridan) Is it fair to say that there cane a
time that you | earned that Trooper Santhuff had, in
fact, filed a conplaint saying you didn't do your job
because you didn't investigate -- adequately
I nvestigate his retaliation clainf

A Yes.

Q Ckay. And, to your knowl edge, how did you hear about
that, fromwhom and can you tell us if you were
I ntervi ewed regardi ng that?

253.627.6401 BA scheduling@byersanderson.com
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A

| don't renmenmber who | heard it from and | don't even

renenber if | was intervi ewed.

Q Ckay. So -- so you don't remenber -- could you tell us
who nmade the determnation as to whether the claimhad
merit, if you know?

A Regardi ng --

Q Yes, turned agai nst you.

A -- me being accused? | don't know.

Q Ckay. Al right. So, if you would, take a | ook at
Exhibit 103 and tell ne if you recogni ze that.

A (Wtness perusing exhibit.) |It's aletter that's
addressed to ne.

Q All right. And it's from Captain Saunders, right?

A Yes, sSir.

Q And it's dated Cctober 31st, 20167

A That's correct.

Q And you did receive it, right?

A |'mpretty sure | received it. | just don't remenber
receiving it.

MR SHERIDAN: Al right. Plaintiff offers
Exhi bit 103.
THE COURT: Any objection?
MR BIGGS: One second, please, Your Honor.
No obj ecti on.
THE COURT: Al right. Plaintiff's Exhibit
253.627.6401 BA scheduling@byersanderson.com
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No. 103 is admtted.
MR SHERI DAN. Thank you. Al right. o
ahead and put it up, Geg.
MR MORRIS: Do you want to ask the judge?
THE COURT: Yes.
MR. SHERI DAN. May | publish? Thanks.
(By M. Sheridan) Ckay. So this is a letter from
Saunders to you saying that a conplaint was | odged
agai nst you on the 21st, ten days before this letter,
stating, "lIt's alleged that Captain failed to properly
| nvestigate a sexual harassnent conplaint and that it
was not accepted.”
Can you tell us -- can you tell us whether you
tal ked to anybody about that?
| don't renenber.
Ckay. So I'mgoing to show you a case log, and | don't
know - -
MR. SHERI DAN. Are the defendant's books
avail abl e? | need 552.
THE COURT: Defendant's binders.
Did you say 562? Did you say 5627?
MR. SHERI DAN:. 552, yes. Thanks.
THE COURT: This is ny copy.
MR SHERI DAN. Ch, okay. Ch. Fair enough.
THE COURT: You'll get yours.
253.627.6401 BA scheduling@byersanderson.com
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MR. SHERI DAN: Thank you.
( Pause.)
THE CLERK: Here you go.
MR. SHERI DAN: Ckay. Thank you.

Q (By M. Sheridan) Ckay. 552. So ny question, sir, is

whet her you recognize it.

A Ckay.

This is an investigator |og that was created by

Assi stant Chief Randy Drake.

Q Ckay.

And does it involve the circunstances regarding

the investigation of your case? | think the first

par agr aph shoul d hel p.

A I"'ma little confused, neaning... | nean, it's --

it's -- the question that you're asking ne, | think

what you're asking ne is, does this case log from

Assi stant Chief Randy Drake -- is this pertaining to

the allegation that | didn't investigate the sexual

har assnment case properly?

Yes.

Vel |,
Ckay.
Ri ght.
Yeah.

o » O » O

| don't think that that's what this is.
Take a | ook at the first paragraph.
It says Captain Saunders -- well...

You can't read that. And if you |l ook at the

second to the | ast paragraph, that m ght help.

>

Ckay.
Ckay.

O

Yes.

CGCot it. Because it's a defense exhibit, |I'm

253.627.6401
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going to offer that even though you may not have seen
It so...

MR, SHERIDAN: Plaintiff offers Exhibit 552.

MR BIGGS: No objection.

THE COURT: Al right. Defendant's Exhibit
No. 552 is admtted.

Q (By M. Sheridan) Al right. And can you go ahead and
put it --
MR SHERI DAN:  May we publish?
THE COURT: You nay.
MR. SHERI DAN: Go ahead and put up the first
page.
Q (By M. Sheridan) And now if you would go down to the
bott om and see whose signature that is.
A It appears to be Assistant Chief Randy Drake's.
Q And basically this reflects his work, correct?
A Yes.
Q This is what he did to investigate the clai magainst
you, correct?
MR BIGGS:  Your Honor, | think we m ght be
dealing with a lack of foundation here.
THE COURT: O just lack of personal
knowl edge.
Q (By M. Sheridan) Let nme ask you this: Typically, a
case log is an account of what was done in a particular
253.627.6401 BA scheduling@byersanderson.com
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case, right?

A Yes, sir.

Q So, typically, you would wite it down if you did it,
ri ght?

A Typi cal ly, yes.

Q Do you know if there was an IIR issued in this case?

A No, | don't renenber.

Q Ckay. But you would agree that if there was one, it
woul d have gone to you, correct, to give you notice of
the investigation?

A Yes, Sir.

Q Ckay. Now, on the 21st, you nmet with Al exander (sic),
Hatt eberg and Santhuff to discuss his future; is that
right?

A | don't know what date, but there was a neeting where |
did neet with Hatteberg and Ji m Nobach and Ryan
Sant huf f .

Q Ckay. And is it true that at that neeting, you told
Sant huff that, first of all, you were unhappy with --
you didn't appreciate sone of the information that
Sant huff provided to Internal Affairs?

A No, | didn't.

Q It's true, is it not, that you said that -- that you
had been hearing that Sant huff was considering | eaving
Avi ation?

253.627.6401 BA scheduling@byersanderson.com
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A | don't remenber that. | could have, but | just don't
remenber.
Q Al right. And it's true, is it not, that you told

Santhuff at this neeting that if he wants to stay in
Avi ation, he will have to let everything go that's

happened in the past?

A | don't remenber that.

Q Stop interrogating enpl oyees?

A | don't renmenber if -- | don't remenber if that
conversation was had at that neeting. | just don't
remenber it. | wouldn't put it past saying that
because that was a concern; that enployees in the
avi ation section had reported that he was basically
maki ng them feel unconfortable and interrogating --
| nt errogat ed.

Q Ckay. So you told himto stop nmaking others feel
unconfortable in the workpl ace?

A That coul d have happened. |'mnot sure if it happened
at that neeting, but | wouldn't put it past ne to
mention that.

Q Ckay. And then sonetinme during that neeting, isn't it
true that Ryan Santhuff said he can't stay here
anynor e?

A | don't renmenber that.

Q Did you wal k away fromthe neeting feeling that he was

253.627.6401 BA scheduling@byersanderson.com



© 00 N oo o B~ O wWw NP

N N N N NN P B P PR PR PR
O N W N P O © 0 N O O M W N B O

RYAN SANTHUFF vs STATE OF WASHINGTON

Verbatim Transcript of Audio Proceedings , - September 09, 2020 Page 128
| eavi ng?

A | don't renenber.

Q Ckay. Al right and --

A Again --

Q ' msorry?

A "' mnot sure which neeting you're referring to. 1Is
this the nmeeting that he said that he wanted to -- that
he wanted to | eave Aviation?

Q Vell, et nme ask you this: D d you attend a neeting
where he said he was going to | eave Aviation?

A Yes, Sir.

Q Ckay. Tell us what he said to you.

A Ckay.

Q Tell us what he said to you, please.

A He told nme that he wanted -- that he was going to | eave
Avi ation, in so nany words.

Q Did you try to stop hinf

A | did.

Q What did you say?

A | told him-- | asked him | alnost -- literally al nost
begged Ryan Santhuff to stay in the unit. | told
Santhuff that | needed himin the unit, and that | was
confident that we can work this thing out that they had
between -- between Ji m Nobach and him | was confi dent
we can work this out. Stay in the unit. Let's work

253.627.6401 BA scheduling@byersanderson.com
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this out. And he said that he wanted to | eave, and so
that's when | told him-- | said, Ckay. Do ne a favor.
Take the weekend. Think about it and then cone back
and let your sergeant know if you're going to | eave or
not .
| f you would -- actually, you don't need to | ook at
this one, but et me ask you: Did there cone a tine
when you had a neeting with a union president by the
name of Merrill?
|'ve had several neetings with Merrill. | don't know
i f I met with Merrill on this particular incident. |
just don't renenber.
Ckay.
MR SHERIDAN. | just need a nonent, Your

Honor. My conputer is slow ng down.
(By M. Sheridan) Al right. Going back to Cctober --
|'msorry. Going back to Novenber 2016.

Do you recall nmeeting with -- with Jeff Merril
who was then the president of the WSPTA?
| don't renenber.
Ckay. Do you recall saying at sonme point during any
meeting wwth Chief Merrill -- with M. Merrill that --
words to the effect of, If Ryan doesn't drop any
clains, that you're going to, | guess, go after himon

t rut hf ul ness 1 ssues?
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A No.
Q Did you ever say that to anybody?
A No, sir.
Q Did you ever claimto have several truthful issues on

Santhuff that, if investigated deeper, mght have dire

consequences for hinf

A There were -- | don't remenber having that conversation
wth Merrill. |Is that the question that you're asking
me?

Q Yes.

A No, sir. | don't renmenber having that conversation
with him

Q Did you ever believe that you had several truthful
| ssues on Sant huff?

A Sone very questionable issues about his integrity, yes.

Q Al right. Going back how far, sir?

A | don't know.

Q Ckay. Al right. ay. | have one nore thing to do,
and that is Exhibit 214, if you'll take a | ook at that.

A Ckay. Ckay.

Q Ckay. Wat do you have in front of you, sir?

A It 1ooks like an e-mail from Debb Tindall to ne on
Novenber 16, 2016.

Q Al right. And that's a docunent that you did receive?

A Yes.
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Q Okay. And | ook at the second page, and there's sone

handwiting there.

A Okay. Okay.

Q And can you deci pher that?

A No.

Q Okay. But you did get the first piece -- the first
page, right?

A Yes.

Q And t he second?

MR. SHERI DAN: All right. Plaintiff offers
215 -- 214.

MR BIGGS: It's in.

THE COURT: All right. So this had been
provisionally admtted. W just needed Captain
Al exander to |ay the foundation, which he has, so it's
adm tted.

MR. SHERI DAN:. All right. W have no further
questi ons.

THE COURT: M. Biggs?

MR BIGGS:  Yes, Your Honor, thank you.

CROSS- EXAM NATI ON
BY MR Bl GGS:

Q Good afternoon, Captain Al exander.

A Good afternoon, sir.
Q Let nme correct nyself. Assistant Chief Al exander.
Al exander, J. - Cross by M. Biggs
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A
Q

That's fine.

Let's try to get away from sonme of this protocol stuff
alittle bit and let ne ask you a little bit about your
background. Can you just give us a snapshot of you,

pl ease, for the jury? You know, where you cane from
how you nade it up through the Patrol, how you ended up
there, things |like that.

Sure. Well, | was conmm ssioned in 1991. | was a road
trooper in Tacona on the freeway for a nunber of years.
And froma road trooper, | was recruited to Internal
Affairs where | served as a detective. And then | went
fromlnternal Affairs to the Executive Protection Unit
for the governor. And then | was recruited to go to be
a spokesperson for the agency in Tacoma, up in --
Public Information O ficer, which you may know it as.
And fromthere, | was pronpted to sergeant and went to
t he Human Resource Division where | spent probably
about five years there. And then | went to North
Seattle to the field as a sergeant there to take over a
detachnent, and then | went to South Seattle, and then
| was asked to go to Bell evue as a sergeant in the
field. And fromthere, | was pronoted to |ieutenant
over the notor -- Commercial Vehicle Division, and then
| was asked to go to the Motor Carrier Safety Division.

Fromthere, then | elected to go out to the field, to
Al exander, J. - Cross by M. Biggs
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Bel |l evue as a lieutenant, out there on the road. And
then | was pronoted to captain over the Speci al
Operations Division. And then | was pronoted to the

assi stant chief over the Commerci al Vehicl e Enforcenent

Bur eau.

Q I may have m ssed it at sone point. Wre you at one
time, a detective?

A Yes, sir.

Q And is that a rank?

A Un | don't consider it a rank. It's not -- no, it's
not a rank. It's just a specialty position.

Q Ckay.

A You know - -

Q So a trooper --

A A trooper detective, yes, sir.

Q Are there al so sergeant detectives?

A Yes, sir.

Q Li eut enant detectives?

A You know, | guess we would refer to them as |i eutenant
detectives there in those units as well, so...

Q Okay. And can you give the jury just a little
snapshot, how does a person nove fromtrooper to
sergeant ?

A Wll, there's a -- there's a witten test -- well,
first, they have to have four years on, and there's a

Al exander, J. - Cross by M. Biggs
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witten test that we take and -- that we submt to, and
then there is the assessnent center that is conducted
as well. There are a |lot of other factors that play
into that, your performance eval uati on. | al ready

t al ked about tenure, so, yeah.

Okay. And then when you want to be a sergeant, are you
applying for a specific position or just sort of
sergeant as a rank?

No. Just as sergeant as a rank. W take the test, and
there's a pronotional list. So when a position opens
up, then the Human Resource Division will call that

i ndi vi dual according to their ranking on the top of the
list and ask if they want to go, and then they can nmake
a deci si on.

Do you know approxi mately what percentage of troopers
ever becone sergeants?

No, sir, | don't.

And t hen when a sergeant wants to nove into a

| i eutenant position, is it a simlar -- you take a test
and so on?

Yes, sir.

Okay. And how do you get chosen to be a captain?
That's a position that's appointed by the chief. The

chief takes a | ook at the history and the performance

of -- of these individuals, and then -- and then he
Al exander, J. - Cross by M. Biggs
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makes a deci sion -- he or she nakes the deci sion
whet her they're going to pronpte that individual. So

there's a |lot of, you know, things that go in there,
you know, that | think the chief -- if |I were the chief
of the Washington State Patrol, which |I'mpretty sure

t he chief does, he takes a | ook and nakes sure that
it's going to be sonmeone that he can trust to go in and
fulfill that role.

Okay. So that's for captain. And then what about for
assi stant chief?

The sane thing for assistant chief. It's al so an

appoi nted position.

Okay. Is the | evel of assistant chief kind of Iike
second only to the chief hinself?

Well, normally, it's the chief and then a deputy chief,
but at this tine, as of a couple years now, we haven't
had a deputy chief. So you've got four assistant
chiefs that answer directly to the chief, so second in
control .

And how are their duties segregated?

They' re segregated according to -- there are four
bureaus -- well, actually for the assistant chief,
there are four bureaus. Again, | have the Comrerci al
Mot or Vehicle -- Commercial Vehicle Enforcenent Bureau

whi ch oversees budget and fiscal services, the Mtor
Al exander, J. - Cross by M. Biggs
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Carrier Safety Division, the Commercial Vehicle
Di vision, and the Fleet Section.

And then there's a Technical Services Bureau that
oversees the Human Resource Division, the Training
Division, and the IT side of the house.

And then the Field Operations Bureau, that
i ndi vi dual oversees all of the field operations --
troopers that are driving up and down the road. And
let's see here.

And then the other -- oh, and then there's the
| nvestigative Services Bureau for the other assistant
chief that oversees all the investigative side of the
house, you know, Internal Affairs, which is one of
t hose.

And what is Internal Affairs?

Internal Affairs, it's also known as the Ofice of

Prof essi onal Standards. That's where the serious

i nvestigations go for investigations.

When a person i s under investigation by Internal
Affairs, are they required to cooperate wth that

i nvestigati on?

Yes, sir.

And are they required to give answers that are true and
honest to the best of their ability?

Yes, sir.
Al exander, J. - Cross by M. Biggs
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Q How | ong were you in Internal Affairs?

A Oh, less than two years.

Q Sounds |i ke you've noved into a nunber of different
programs over -- how nany years you been there?

A I am 29 and a half years now.

Okay. And you' ve been in a bunch of different -- do we
call them divisions?

A Yes.

Q And is that sonething that is typical, that you get
noved around?

A It's typical, but, you know, you have sone i ndividuals
that just decide to stay where they are, and that's
quite all right, you know, quite fine as well, so..

Q Now, you said that you oversaw Avi ati on back in 2016.
Can you -- can you tell us how nmany sergeants were in
Avi ati on?

A Wll, let's see here: One, two, three. During nmy tine
in the Special Operations Division, there were three
sergeants that filtered through there that | can
renenber.

Q "' m sorry. How many positions for sergeants in
Avi ati on?

A Un two positions.

Q So if a person were going to pronote fromtrooper to
sergeant and they wanted to be in Aviation, is that a

Al exander, J. - Cross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com
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job that cones open very often?

Well, Aviation is a specialty position, and that
requires an interview process. So you can't just
pronmote into Aviation. You have to go through --
troopers have to go through -- and sergeants have to go
t hrough an i ntervi ew process.

And you have two positions which, in those days, were
Hat t eberg and Sweeney, right?

Yes, sir.

So if sonebody wanted to be a sergeant in Aviation, you
woul d have to wait for Hatteberg or Sweeney to be gone,
right?

Yes, sir.

Okay. You have been in a nanagenent position now, a

| eader position, for many years, right?

Yes, sir.

Can you give us a little snapshot, please, about what

are your goals and your -- your notivations as a
manager ?

Well, for ne personally -- and, you know, this is
sonmet hing that | share with anyone that |I'm

supervising. You know, one of ny main goals is to nake
sure that we work together to create a positive work
envi ronnent to where everyone |oves to cone to work.

That's very inportant to ne, and I work very hard to do
Al exander, J. - Cross by M. Biggs
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that, and that's sonething that | i npress upon ny
sergeants --

MR. SHERI DAN: Your Honor, |I'mgoing to
object. This is opinion, not fact.

THE COURT: Overrul ed.

THE W TNESS: OCkay. That's sonething that |
i npress upon with ny sergeants, ny |lieutenants, and now
nmy capt ai ns. It's critical. That's very inportant to
ne.

And so as a |l eader, that individual is responsible
to nake sure that the people that are under his or her
control, that they're taken care of, making sure that
t hey have all the resources they need to -- in order to
get the job done, make sure that they're -- understand
why we're asking themto do what we're asking themto
do and just making sure that we're taking care of their
needs. So | take being a | eader very seri ous.

(By M. Biggs) Do you have a phil osophy with regard to
cutting people loose if they're a problem versus
retraining themor keeping themin the tean? Do you
have a phil osophy about that?

Well, | believe in dealing with, you know, the snal

t hi ngs, you know. You know, when | go to different

| ocati ons and supervise, first thing that cones out of

the trooper's nouth, Hey, Sarg; hey, Lieutenant. Are
Al exander, J. - Cross by M. Biggs
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you going to sweat the snall stuff? And ny response
is, You better believe it. Yes, I'mgoing to sweat the
small stuff. And it's critical to ne that we do that
as | eaders because that's how we keep individuals from
getting ahead of thensel ves and getting into deeper --
deeper ness. If we handle the things when they're
small, and we handle it -- do it imediately, then we
can hopefully try to prevent individuals from being

i nvestigated by the Ofice of Professional Standards or
even |l osing their jobs.

And it sounds |i ke nobody wants to be investigated by
Internal Affairs; is that true?

Yes, sir.

Now, let's talk about Aviation for a second. Did you
have a | evel of expectation in terns of
professionalism skill, things |ike that for Aviation?
You better believe it.

Tell us about that, please.

Well, Aviation, you know -- those individuals, they fly
ai rpl anes, and sonetinmes I'mon the airplane with them
okay, and | want to nake sure that they are very well
trai ned. I want to make sure that they' re adhering to
the rules and regul ati ons of the FAA and i nternal

rules, safety rules that are within the aviation

secti on. | -- | expect ny | eaders, ny subordi nate
Al exander, J. - Cross by M. Biggs
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| eaders to | ead.
That woul d be Li eutenant Nobach?
Li eut enant Nobach and t hose sergeants as well because
the bottomline, they answer to ne as well, you know.
So | expect those individuals to lead in a manner to
where, you know, people feel respected.

Again, it's very inportant to nme that we create an
environnent to where people |love to cone to work. | f
I -- if we are doing that, then |I feel acconpli shed.
So | expect ny -- ny |leaders to | ead. Lead by exanpl e.
And why do we have an aviation section? Wy do you
have t hat ?
Well, Aviation -- well, we fly the governor around the
state. And the other thing is we have traffic | aw
enforcenent duties for our aviation section as well.
So they -- they work in conjunction with the troopers
on the ground and communi cat e.
Okay. And do you ever get called out for special

ener genci es or problenms?

Yes. Qur aviation section -- yes. You know, for

i nstance, the -- the nudslide that we had up north,
Gso.

GCso0?

Yes. So they got called out to participate in that as

well. And they also transport detectives from Point A
Al exander, J. - Cross by M. Biggs
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to Point B, you know. I f we have a SWAT i nci dent
that's going to go down over in Eastern Washi ngt on,
then we need to get the resources to where they need to
be.

So if there was sonet hi ng happening in the Tri-CGties,
an officer-invol ved shooting or sone kind of thing,
woul d Avi ation be involved in that?

Yes. They would nore than |likely be transporting the
chief and -- over to that | ocation.

And how did your work at Gso work out?

Umn you know, to be honest with you, | don't renenber,
you know, how things went with the Gso. " mnot even
sure if I was in there when OGso occurred.

Can you tell us who was in charge of Aviation's work at
Gso?

Yes. Lieutenant Nobach was in charge of Aviation at
the tine.

Okay. When you supervi sed Lieutenant Nobach, what was
your general opinion of his work, his abilities, things
li ke that?

Li eut enant Nobach, he -- he knows aviation. That's his
t hi ng. He knows avi ation inside and out, so | never

questioned his ability, you know, when it came down

to -- to the rules and regul ati ons, you know, that are
associated with the aviati on program
Al exander, J. - Cross by M. Biggs
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He was -- he's al ways avail abl e. He's very
dependabl e, very flexible. And what | nean by that is
we were limted in the nunber of pilots that we had in
the unit, and the lieutenant of that unit has a | ot of
adm ni strative responsibilities, and Ji m Nobach woul d
work in the evenings, you know, to get that stuff done
so he can also fly m ssions.

Again, we just didn't have a whole |lot of pilots,
so | appreciated his flexibility and willingness to
step up and do that, and that's what | expect from ny
| eader. You know, | expect that they | ead by exanpl e,
and they don't ask their people to do nore than they're
willing to do.

Q Do you have an opi ni on about Lieutenant Nobach as a

flight instructor?

A You know, to be honest, | don't know a whol e | ot about
that. You know, |'ve never flown a plane, nor do I
desire to, but as far as I know, fromwhat |'ve heard
from-- fromhis sergeants, he's top notch.

Q Let ne ask you a question. Lieutenant Nobach was the

only certified flight instructor at the tine in that
section, right?

A Yeah -- 1 -- I"mnot sure what classifies as a
certified specialist.

Q Let nme just get directly to the question.
Al exander, J. - Cross by M. Biggs
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A Ckay.
Q I n your opinion, was Lieutenant Nobach i ndi spensabl e?

If he did sonething stupid and got called out for it,

woul d t he whol e programfall?

A No. He' s repl aceabl e.

Okay. On that topic, tell us alittle bit, if you
woul d, please. What is your philosophy and your
approach to things like discrimnation in the
wor kpl ace?

A That's sonmething that | take very serious. You know,
that's also part of ny spiel when | go to different
sections. You know, | lay it right out there: Hey,
guys, look, I |love to have fun. | love to create a
great work environment, but under no circunstances wl |
| tolerate -- what do you call it? Boy, just drawing a
bl ank ri ght now.

Q Di scrim nation?

A Well, discrimnation, but -- yeah, discrimnation or
of f-col or jokes.

Q Okay.

A Don't support that. Gets you in trouble. | ' ve been
around for a long tine, and |I've seen how t hi ngs can
get you in trouble. So, yes, absolutely.

Di scrimnation, no. Sexual harassnent, no.
Retal i ati on, absol utely not.
Al exander, J. - Cross by M. Biggs
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Q And if you get wind of a problemlike that, harassnent,
retaliation, what do you do?

A | medi ately act.

Q And | think you talked to us a little bit before. Do
you have options in ternms of how you act about those
ki nds of problens?

A Yes.

Q Tel |l us about those options, please.

A Wel |, depending on the information, the first thing I'm
going to do, any tine | get sonething |like a sexual
harassnent or discrimnation conplaint, the first place
I"mgoing to is OPS or HRD because |I'm not the subject
matter expert on it, and | know that you can get
yourself in trouble and the agency in trouble if you
get that wong. So the first place | go to for a
consultation is to the subject matter experts, and
that's what | normal |y do.

Q Let nme just stop you. You used a couple acronyns
and - -

A Oh, I'"'msorry.

Q -- we've been hearing them and | want to nake sure.
HRD, what's that?

A The Human Resource Divi sion.

Q And OPS is the --

A The O fice of Professional Standards.

Al exander, J. - Cross by M. Biggs
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Q And that's Internal Affairs?

A Yes, sir.

Q And you go to those in nbst cases where you get sone
ki nd of a probleminvol ving harassnent, retaliation,
that sort of thing?

A Yes, sir.

Q Okay. And when you got this conplaint that was rai sed
up to you about Brenda Bi scay, did you do that? You
foll owed t hat procedure?

A Yes, sir.

Q And you' ve al ready described for us what -- what your
concl usi ons were. It wasn't what you called a nmjor
viol ation, right?

A Correct.

MR. SHERI DAN: Now, Your Honor, |I'mgoing to
obj ect to | eadi ng.

THE COURT: Overrul ed.

MR. SHERI DAN: Al right.

Q (By M. Biggs) Thank you, Assistant Chief.

And you talked to us a little bit about how you
coordinate with the two ot her departnents, kind of a
t hree-1 egged stool thing, right? Wat happens if you
go to OPS and you say, Yeah, | don't think this really
needs -- doesn't need to be in your bailiwck, and OPS
says, Well, | don't know, | think we should grab this
Al exander, J. - Cross by M. Biggs
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one. \Wat happens then?
Well, for me? |I'mgoing to probably -- |I'm probably
going to | ean nore towards OPS because that commander
is the standards officer for the agency.

But, hypothetically, let's say if we didn't agree,
then I would assune that it will go up to the next
l evel in the chain which would be an assi stant chief.
Okay. And then that person would be kind of the
arbiter of what happens?
Yes, sir.
Ckay. Now, let's talk a little bit about this issue
with Ms. Biscay. Wat information -- |let ne say, where
did your information cone fromthat you were acting on?
The -- ny initial notice of it came from Assi st ant
Chi ef Randy Dr ake.
Okay. And do you know where his information
ori gi nat ed?
His got the information from Captain Janmes Ril ey.
And where did his information origi nate?
And he got the infornmation from Sergeant Sweeney.
And where did Sergeant Sweeney get the infornmation?
He got the information from Trooper Sant huff.
Okay. So all the information that you had about what
may or may not have happened that day started with

Sant huff and then was filtered through three, four, or
Al exander, J. - Cross by M. Biggs
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five other people --

A Yes, sir.

Q -- until it arrived on your desk?

A Yes, sir.

Q And you nentioned that you tal ked to Sergeant Sweeney.
Ser geant Sweeney didn't have any actual know edge of
what happened, right?

A No, sir.

Q He just knew what the plaintiff told hinf

A Yes, sir.

Q After you made your decision, you'd nmentioned that you
tal ked to the plaintiff.

A Yes, sir. Well, hold on.

Q Ckay. |'msorry.

A After | nade ny deci sion?

Q Oh, I'msorry. Your decision not to -- that it was not
to be an OPS i ssue.

A | talked to the plaintiff before | made that deci sion.

Q | see. Gkay. And that's when he told you the things
t hat you described earlier?

A Yes, sir.

Q Any doubt in your m nd about what he told you?

A No, sir.

Q Did OPS push back and say, Ch, no, no, no; this should
be an Internal Affairs deal ?

Al exander, J. - Cross by M. Biggs
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A No, sir.
Q And di d Human Resources push back and say, Nope, this
is going to be a deal that we're going to | ook at?
A No, sir.
Q So as far as you could tell, they were all happy
wth --
MR. SHERI DAN:  (bj ecti on. Leadi ng and
specul ati on.
Q -- you handling it?
THE COURT: I'Il sustain on the specul ati on.
Q (By M. Biggs) Dd you have any doubt in your mnind that
t hose two prograns gave you perm ssion to go forward?
A Yes.
MR. SHERI DAN:. (Qbj ection. Again,
specul ati on.
THE COURT: Overrul ed.
Q (By M. Biggs) I"'msorry. D d you already answer?
A Yes. The answer was "yes."
Q Okay. We heard about this 095 thing, or 095, and that
can be good or bad, right?
A That's correct.
Q Let's just tal k about the negative ones that we're
t al ki ng about here today. How big of a deal is that?
A Well, no one likes to be witten up. You know, no one
| i kes negative docunentation in their files. You know,
Al exander, J. - Cross by M. Biggs
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it can inpact your ability to -- to npbve around within
t he agency or pronote. It could affect a | ot of
different things, soit's -- it's not a fun thing.

And what is it designed to do?

Well, in this -- when it cones down to discipline, it's
desi gned to have a conversation -- it docunents the
counsel i ng session. You know, this is what we tal ked
about, and here are ny expectations and here nmaybe is

what's going to happen if it continues on. So it

docunents the -- it docunents the behavior and -- in
the -- in the conversation that | eads into the
conversation, and it's -- there -- it's not just a --

there's a whol e counseling session that goes with this
095. It'"s not just, | wite it up and slide it over to
you and you sign it. No. W're going to sit down and
we're going to have that hard conversati on about what
we're dealing with, why we're here to tal k about and
what we're here to talk about. W're going to have

t hat conversation, and you' re going to understand

that -- you know, what ny expectations are going
forward. So that's what it does.

Based on what you heard through these three or four
people that told you what Trooper Santhuff was tal king
about, what is your concl usion or understandi ng about

what Ms. Biscay actually did?
Al exander, J. - Cross by M. Biggs
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A As far

agai ns
Q Did sh
A No, sh
Q Ckay.

A Correc

Q Ckay.

A Pr obab
Q Ckay.
wr ong?
A el |,
know,
know,
how t h
you kn
to fit
hear d
Q Okay.
it bec

A Tryi ng

as | understand, she rubbed her breasts up

t the back of Lieutenant Nobach's head.
e ever say to you that she did that?
e didn't.

And the only tine that you tal ked to her about

this was at the 095 sitdown, correct?

t.

And about how long did that neeting | ast, would

you say?

|y about, 1'd say, between 20 and 30 ni nutes.
And what was it that you felt that she did
Can you just classify it for us?
I -- she engaged in inappropriate behavior, you
for the workplace. You know, | understand, you
based on how she described it, that was kind of
i ngs were done around there. And -- and -- and,
ow, she went along with it because she was trying
in, which nmade ne sick to ny stonmach when
t hat .
VWhat do you nean by that, "She went along with
ause she was trying to fit in"?

to be one of the boys, so to speak. You know,

she was the only fenale out there, you know, and she

said, Well, basically, engaging in the behavior, you
know, i nappropriate comments and so forth.
Al exander, J. - Cross by M. Biggs
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Q

>

Okay. And during this conversation with M. Biscay,
did she say that she participated in this herself?
Yeah. Again, in a roundabout way, saying that's just
what happens out here in the area, yes.
That' s tal king about the whol e avi ati on secti on?
Yes. Yes. Wthin Aviation, yes.
Okay. And did Ms. Biscay tell you whether or not the
plaintiff engaged in that kind of behavior?
Yes, she did.
What di d she say about that?
Wll, it was after | gave her the 095, and | asked
her -- 1 said, Ckay, Brenda. Do you have -- | called
her "M ss Brenda." Do you have anything that you want
to add before you sign? And she said no, and she
si gned, but she said, But | do have sonething |I would
like to tal k about. And so she signed the docunent and
| said, Ckay, we're finished with the 095. GCkay. o
ahead, what do you got? And that's when she went on to
say, Look, that's what happens out here. And then she
threw this out there and said, you know, Santhuff is no
angel .

She said that Sant huff nade i nappropriate comments
about her teenage daughters. And -- in Brenda's
office, she has pictures in her office, you know, with

her daughters, and you can -- there's no way that you
Al exander, J. - Cross by M. Biggs
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can't tell that those young |l adies are -- they're not
adults; they're teenagers. So she told ne that

Sant huf f nmade sonme very i nappropriate conments about

her teenage daughters, and she said, But | didn't
conplain. | thought it was creepy, but | didn't
conpl ai n because that's what -- the type of stuff that

goes on out there at the aviation section.

Okay. And so you then gave her this 095 -- is it
cal |l ed di scipline?

Well, in the manual it's called a sanction. | would
categorize it as a level of discipline.

Okay. And what happens to the 095s, you know, when you
give it to soneone, and they sign it and they give it
back to you?

MM hm

Where does it go, and how does it work?

It goes in the supervisory file. The supervisor's file
stays in ny office, for instance, and it's |ocked in ny
cabi net .

For how long is it retained?

Un | think it's retained for the entire year.
However, if additional behavior that's sinmlar
continues, then it can stay in -- in the file beyond
t he year.
Ckay. It's not |ike you --
Al exander, J. - Cross by M. Biggs
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THE COURT: M. Biggs --
Q (By M. Biggs) -- talking high school, and it's going
on your permanent record. This is sonething that has
a -- an expiration tine on it?

A Yes, sir.

THE COURT: M. Biggs, let's take our
af t ernoon br eak.
MR. BI GGS: Thank you, Your Honor.
THE COURT: It's 2:45, so let's take our
15-m nute break. W'l be back at 3:00.
Al rise.
(Recess taken.)
THE COURT: Thank you. Pl ease be seat ed.
(Pause i n proceedi ngs.)
THE CLERK: All rise.
(Jury present.)
THE COURT: Thank you. Pl ease be seat ed.
M . Bi ggs.
MR. BIGGS: Yes. Thank you, Your Honor.
THE COURT: And you're still under oath.
MR, Bl GGS: Still not used to this setup
here.
Q (By M. Biggs) Assistant Chief, we were tal king a
little bit about the situation with Brenda Bi scay and

the resulting work that you did.

As part of deciding

Al exander, J. - Cross by M. Biggs
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what -- what renedy you woul d have where you eventually
said 095s would be good, did you talk to either

Ms. Biscay or M. Nobach -- Lieutenant Nobach before
you made t he 095 deci si on?

No.

Okay. And is that -- is that typically how you handl e
t hose t hi ngs?

Well, | nean, in this particular situation, | have the
information that | -- that | needed. | -- | believed
Ryan Sant huf f .

Okay. And that is typical to talk to the conpl ai ni ng
party?

Yes.

When you went about this work -- now, we spent hours

| ooki ng at procedures and all this today

- did you
foll ow procedure?

Yes, sir.

When the plaintiff's attorney showed you charts and
things like that, did those apply to the work that you
wer e doi ng?

They do apply to work that | do, yes.

Ckay. But did they apply to work that you were doi ng
in what we -- the Biscay incident?

Yes.

Okay. And it was whose call whether or not to foll ow
Al exander, J. - Cross by M. Biggs
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the OPS track?

A It was ny call.

Q Ckay. As far as you know, you foll owed procedure al
t he way down the |ine?

A Yes.

MR. SHERI DAN: (bj ecti on, | eadi ng again.
THE COURT: Overrul ed.

Q (By M. Biggs) What | would |like you to tell us, you
told us what you thought M. Biscay actually did that
was wong, right?

A Yes.

Q Now, woul d you do the sane, please, for Lieutenant
Nobach? Tell us what you determ ned Lieutenant Nobach
did that was w ong.

A Well, | -- Lieutenant -- in ny opinion, Lieutenant
Nobach al | owed behavior to exist in his -- in his unit,
and that's what he did wong.

Q Ckay. Did you concl ude or have any evidence to support
t he notion that Lieutenant Nobach asked for this to
occur ?

A No.

Q O that he encouraged it in any way?

A No.

Q Okay. So why did he get an 0957?

A He got an 095 because | felt that he needed to work on

Al exander, J. - Cross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com



© 0o N o g »~ W N P

e e
N W N R O

RYAN SANTHUFF vs STATE OF WASHINGTON
Verbatim Transcript of Audio Proceedings, - September 09, 2020 Page 157

his | eadership. He needed to take control of his unit
and to stop that behavior, stop that type of a
| oosey-goose stuff, that playing around, and that's not
what we expect in the workplace. Wat they do after
work, that's on them but as long as they're in work,
t hat shoul d not occur. It wll not occur under ny
conmand.

Q No off-col or jokes? None of that stuff?

A None of that stuff. No discrimnation. No
retaliation. No, it's not going to happen.

Q And then to support that 095 concl usion that you nade,

did you al so order sone training?

A | did. | ordered Jim Nobach to seek sexual -- to seek
training for -- for the unit and sonetinmes, you know,
we -- when we tell our troopers to go in and do this

type of training, it's online, and | told Jim nope,
want sonmeone in our face tal king and have sone

di al ogues about this type of incident. | want to make
sure that everyone in that unit knew that this was a
seri ous deal and that they knew what behavi or coul d be
consi dered i nappropriate, you know, as far as sexual
har assnent . | even attended the training to make it --

to drive it honme how inportant it is and how serious |

was regardi ng what was goi ng on, and that -- captains
don't do that, but | did.
Al exander, J. - Cross by M. Biggs
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hi m not running a tight ship after that?

stopped i Medi atel y.

Yes, it did.
Is that what you had in m nd when you ordered it?

Yes, sir.

O » O » O

Let's junp ahead a little bit in time. You talked
little bit earlier about Lieutenant Nobach. He

actually filed a -- I"'msorry. Trooper Santhuff.

he?
A Yes, sir.

Q And what was that conpl ai nt about ?

Q Okay. All right. After the 095 to Lieutenant Nobach,

after the training, how many problens did you have with

A | had no problens along those |lines, no problenms with

t he horse playing or anything al ong that nature. It

Did what you ordered, then, take care of the problenf

actually filed a formal conpl ai nt agai nst you, didn't

a

He

A To the best of ny know edge, that he felt that I didn't
do a thorough -- | didn't handle the situation that
occurred between Brenda and Li eutenant Nobach
appropri ately.

Q He t hought you didn't do your job right?

A Yes, sir.

Q And does that nake you angry?

A Hmm | nean, that's his opinion, you know. And -- |I'm

Al exander, J. - Cross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com
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not surprised. I nean, that happens. Again, |'ve been
around for 29 years, and, you know -- and that just

O

QO » O >

doesn't surprise ne that soneone woul d say sonet hi ng
li ke that, that he would say that.
And did that conplaint that you didn't do your job
right go to Internal Affairs?
| think it did, yes.
And -- and were you vindi cat ed?
Yes, sir.
Ryan Sant huff -- Trooper Sant huff has sued your
organi zation, the organi zation that you' re near the top
of. Are you angry with himfor doing that?
No. No, |I'm not angry. It's -- | nmean, that's his
option. You know, when | see Ryan -- we work at the
sanme buil ding together, and |I see hi mwal ki ng down the
hall -- it's, "Hey, Bud; how you doing?" It's not
personal for nme. That's not personal to ne.
Ckay. Do you have any opi ni on about whi stl ebl ower
conpl aints, whether that's a good or a bad process for
the Patrol to have?

MR. SHERI DAN: (bj ecti on, specul ati on
(i naudi bl e).

THE COURT: Well, the question is, "Do you
have an opinion,"” so that's not really specul ati on.

MR. SHERI DAN: It's opinion.
Al exander, J. - Cross by M. Biggs

253.627.6401 — scheduling@byersanderson.com
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THE COURT: Un |I'mgoing to sustain the

obj ecti on.

Q (By M. Biggs) Wll, Assistant Chief, you' re aware of
t he whi stl ebl ower process in the Patrol, right?

A Yes, | did. Yes, | am and | support it.

You support it? Wy?

A Well, | think it's a good accountability nechani sm and
that's one of the big things why | joined the State
Patrol right fromthe beginning is because the Patrol,
it's a professional -- | was recruited by other | aw
enf orcenent agenci es, but the reason | chose the State
Patrol is because it has a reputation as professional,
hi gh-1evel integrity, and the one big thing that I
really like about the State Patrol that drew ne to the
State Patrol, and still holds true today, is
accountability. W don't sweep stuff under the car pet.
If we see sonething go down, we're going to deal with
it.

Q Do you know whet her or not a person can file a
whi st | ebl ower conpl ai nt anonynously so his boss, his
co-wor kers, nobody knows about it?

A Yes.

Q Is that part of the program howit's set up?

A Yes, sir.

Q So, just for example, if you had a whi stl ebl ower

Al exander, J. - Cross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com
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conplaint to file against another assistant chief, you
could do that and be totally anonynous?

A Correct.
Q Did the plaintiff ever use the anonynobus system for any

of his conpl ai nts?

A Not that | know of.

Q When you were tal king to Trooper Sant huff about the
Bi scay incident, did he ever tell you whether or no

was trying to keep a lid on it, that is, keep it

t he

secret?

A No.

Q He did not say that he was trying to keep it secret?

A No, sir.

Q Did he tell you what he want ed?

A Yes. He told nme -- well, basically, | asked him Wre
you of fended? There was sonething that led to that
question, and | think it was because it was a period of
time that had passed. | asked himif he was of f ended.
He said no, and he said -- immedi ately responded to
that, | just wanted soneone -- thought soneone -- |
just thought sonmeone should ook into it.

Q So he did want soneone to deal with it in sone fashion?

A Yes.

Q He wasn't trying to keep it secret?

A No.

Al exander, J. - Cross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com
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Q

There was a conplaint that was tal ked about in passing
here about sonme potential interference with the
governor's flight. Did you get involved in that --

t hat i ssue?

A Yes. That was, | think it was part of the prelimnary
I nvesti gati on.

Q And what was the conclusion there?

A The conclusion was that it didn't -- it had no nerit.
It didn't occur.

Q He al so nade sone conpl ai nts about e-nmail del etion,
ri ght?

A Correct.

Q And was that a founded outcone?

A Un | think that was -- if it's the sanme thing, | think
it was founded -- the finding on that was undeterni ned,
meani ng that | couldn't prove that it happened and |
couldn't prove that it didn't happen.

Q Okay. And you talked a little bit earlier in your
di rect exam nation about co-workers sonehow bei ng
i nvol ved in what was goi ng on around there. D d you
ever tal k about or hear about nechanics and any i ssues
t hey had?

A Yes.

Q And what was that, please?

A Umn Sergeant Hatteberg call ed ne. I don't renenber

Al exander, J. - Cross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com
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> O » O

when, but he called me, and he was di straught. He was
telling me that the nechanics cane to himand told
him-- they were frustrated when they canme to hi mand
they told himthat -- that Ryan Santhuff was -- they
felt that they were being interrogated by Ryan
Sant huff. They felt that he was trying to get themto
see a situation in -- in the way that he saw it when
t hat wasn't the way, and he just kept pushing and
pushi ng and pushi ng.
This is what the sergeant reported to you?
Yes, Hatteberg.
And then did you then instruct sonmething to happen?
Yes. | told -- and -- and -- | think the discussion
had to do with -- with the cancel ati on of the airplane
so that the governor couldn't fly. So what | told
Hatteberg to do is to -- and there was an i nvestigation
ongoing at that tine. So what | told Hatteberg to do
was, Hey, get everyone together, and |I'm going to cone
down there and -- and I'"mgoing to have a talk with
everyone because there were sone people in the section
that didn't know that an investigation was actually in
pl ay.

And so | went -- | net with the entire crew and
asked them not to tal k about the investigation

internally. Wat they did outside the agency, | can't
Al exander, J. - Cross by M. Biggs
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control that, but internally, stop tal king about it
because they're eventually going to get intervi ewed

and -- and -- and | needed that stuff to stop because
it was causing a disruption. It was making the

t echni ci ans feel very unconfortable.

Ckay. You talked a little bit about a coupl e other
conplaints that ended up in OPS's lap, if you will.

Why were those different fromthe Biscay incident which
did not go to OPS?

Well, again, | felt that with all the infornmation that

| had, you know, it wasn't sexual harassnent, nunber

one, and then nunber two, it was -- it was sonet hi ng
that | can handle at the division |evel.
Al'l investigations and all policy violations don't

go to OPS for an investigation. They can be handl ed at
the division level. They can even be handl ed at the
detachnent level. So the detachnent is just -- wth
the sergeant. So they don't all go to the Ofice of

Pr of essi onal St andards.

Okay. How many different tines would you say that you
met with Trooper Sant huff and sonetinmes others, |

guess, to discuss all of his conplaints?

Ch, um .. It seened like -- | can't even give you a
nunber, it's -- there were so nany. It seened |ike
every week, Santhuff was indicating that he was being
Al exander, J. - Cross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com
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nunber to it.

A No.

meeti ngs?

A Absol utely not.

maybe in May, it sounds |ike, you sa

A Yes. They call ne the huggi ng chief.

ot her a bro hug and said, Ckay, good;

Q Okay. So your inpression at that poi

wer e good?

retaliated against. And so |l -- | can't even attach a

Q Okay. Duri ng sone of the neetings, you tal ked about
one, | think, where Trooper was there, Lieutenant
Nobach was there, maybe one of the sergeants. Duri ng
any of these neetings where Lieutenant Nobach was

present, was he ever hostile, red in the face, yelling?

Q Wul d you permt that kind of behavior in one of your

Q You nentioned that after one of these early neetings,

d we all, you

know, ki nda got oursel ves together, we shook hands,

hugged. Did you actually hug after that neeting?

I just hug. You

know, |I'm a hugger. But everyone, even Jim and

Sant huff, we called it a bro hug, you know, gave each

now we' re headed

in the right direction. So, yes, sir.

nt was that things

A Yes.
Q Did you still get a lot of conplaints from Trooper
Sant huff after that?
Al exander, J. - Cross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com
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A Yes.
Q Okay. And | nean, | don't nean this facetiously: D d

you take them seriously?

A Oh, absol utely.

Q You' ve nentioned, | think it was yesterday now, that
when this -- well, first let nme ask you: Wo is
Tr ooper Wl ey?

A Tr ooper Kenyon W/ ey. He's a road trooper, but at the
tinme, he happened to be a representative of the
trooper's association, so a union representative.

Q Okay. So he didn't have anything to do with Aviati on;
he was just the union rep?

A Yes, sir.

Q Okay. So you nentioned that you had a conversation
with M. WIley, Trooper Wley, and he said -- or left
you with the inpression that he was trying to get rid
of Li eutenant Nobach?

A Yes.

Q That is, Trooper Wley was trying to get rid of
Li eut enant Nobach?

A Yes.

Q He didn't work for Lieutenant Nobach, right?

A No.

Q And he said that a couple tines?

A Yes.

Al exander, J. - Cross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com
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to get rid of Lieutenant Nobach?

A That, | don't renenber.

Q Ckay. Did you ever get the inpression that the
plaintiff was trying to get rid of the |lieutenant?

A Well, | -- Brenda Biscay told ne that she overheard
Chris Noll and Ryan Sant huff tal king and basically

saying that they wanted to get rid of Jim Nobach an

pilot, to cone in and take Jins place.
Q Li eut enant Korthuis-Snmith had been in that aviation
section previously?

A Yes, he was a sergeant that pronoted out.

t oget her and wanted to get rid of the |ieutenant?

A That's the -- yes.

Q Did he tell you whether or not the plaintiff was trying

have anot her |ieutenant, Korthuis-Snmth, who was al so a

Q Okay. And you heard that the plaintiff and Noll got

d

Q Okay. Did you ever see any action that nmade a step in
t hat direction?

A Well, I"'mgoing to say -- I'mgoing to say no because
it's just specul ation, you know, from what | see,
what's going on right now.

Q Thank you. And let nme -- |let me ask you this question:
Does Li eut enant Nobach hold the authority to fire a
person |i ke Trooper Santhuff?

A No, he did not.

Al exander, J. - Cross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com



© 0o N o g »~ W N P

e e
N W N R O

15
16
17
18
19
20
21
22
23
24
25

RYAN SANTHUFF vs STATE OF WASHINGTON

Verbatim Transcript of Audio Proceedings, - September 09, 2020 Page 168

Q

QO » O >

Ckay. If -- if Lieutenant Nobach wanted to get rid of
a trooper, who does have that authority?
That authority is -- well, actually, the chief is the
one that has the authority to do it. I f nyself as the
commander, the captain at the tine, if |I felt that, you
know, soneone needed to be term nated, | would have a
conversation with nmy assistant chief, and then |
would -- well, today, | know the assistant chief would
have a conversation with the chief who would ultinately
make t he deci si on whet her soneone is going to be
term nated or not.
And woul d that have to go through a kind of process
like M. WIley was involved wth?
Yes. W would definitely get the associations invol ved
in the conversation as well.
I"mtrying to skip through a |lot of things to kind of
keep things on track. So let ne just -- let ne just
kind of get into this.

How many tines woul d you say you have testified
under oath?
More than a hundred tines.
And you' ve done this for 30 years, practically?
Al nost 30 years.
Okay. Has any attorney ever stood up there and accused

you of |ying?
Al exander, J. - Cross by M. Biggs

253.627.6401 o) scheduling@byersanderson.com
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A Never .

MR. SHERI DAN:  (bj ecti on, Your Honor.
THE COURT: Sustained. The jury wll
di sregard that conmment.

Q (By M. Biggs) Let nme ask you this: Have you heard
t hat Trooper Santhuff, under oath in a public
deposition, called you corrupt?

A | mean, | didn't hear it conme out of his nouth.

Q Ri ght. What --

A I --

Q Did he ever say it to you?

A Did he ever say it to ne?

Q R ght.

A Un not that | can renenber. | don't ever renenber him
calling nme cor -- himsaying verbally, calling nme
corrupt, 1've never heard himsay it, but |I've heard
that he identified ne as corrupt.

Q Ckay. Are you?

A No.

Q Despite that all egation, others |like that, are you
telling us the truth today?

A Absol utely.

Thank you. I don't have any nore questions for you.
THE COURT: M. Sheri dan.
MR. SHERI DAN: Yes. Thanks.
Al exander, J. - Cross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com
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REDI RECT EXAM NATI ON
BY MR SHERI DAN
Q Now, so Brenda Biscay told you sonething else that's

new, huh?

A Yes, sir.

had made about her kids, did you?

A Did you -- | don't ever renenber being asked.

Q Wll, let's take a look at -- did you -- during the
di scovery process, did you work on interrogatory
responses with your | egal teanf

A VWhat do you nean?

Q Let nme show you. It's easier if | show W gotta
Exhi bit 227, if we can.

THE COURT: Did you say 2277

MR SHERIDAN:. Oh, it's probably up there

THE COURT: Did you say 2277

MR. SHERI DAN:  Yeah. 227. Do you have
sir?

MR BIGGS:  Your Honor, |I'mnot seeing a

MR, SHERI DAN:  You're not?

THE COURT: Well, | have the binder, ny c

MR. SHERI DAN: Yes.

You never told us about this statenment she all egedly

find

t,

227.

opy.

MR. Bl GGS: I nean, in our listed exhibits,
' m not seeing a 227.
Al exander, J. - Redirect by M. Sheridan
253.627.6401 BA scheduling@byersanderson.com
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MR. SHERIDAN. Oh, | don't know, sorry.
Well, as far as | know, it's in the joint statenent.

>

THE COURT: It is. It's on Page No. 35.
MR. SHERI DAN:  Thanks.

(By M. Sheridan) Do you have that open, sir?

Yes, sir.

All right. And let's take a | ook at that.

THE COURT: Did you find it, M. Biggs?

MR Bl GGS: I found a listing, yes.

(By M. Sheridan) Okay. Now, these are what we call
interrogatories, and it's where we ask -- we ask the
State questions and the State responds. And so here is
an Interrogatory No. 1 and --

MR. SHERI DAN:  Your Honor, how do we pl ay
this? W're not going to admt this as evidence. Can
we put it up on the screen just to see the question or
just read it?

THE COURT: No.

MR. SHERI DAN:  Just read it?

THE COURT: Well, | don't know what you're
aski ng.

MR. SHERI DAN: Ckay.

MR Bl GGS: I"mgoing to object for |ack of
foundation. Unless this witness has personal know edge

and these were made by him --
Al exander, J. - Redirect by M. Sheridan

253.627.6401 o) scheduling@byersanderson.com
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THE COURT: Ri ght . | don't know what you're
goi ng to ask.

MR. SHERI DAN: Sur e. Well, the State is
bound by the answers.

MR BIGGS: This wtness isn't.

MR. SHERI DAN: |t doesn't matter if the
wtness is. W can confront the witness with the
State's responses.

THE COURT: | don't think so, M. Sheridan.
Let ne ook at the interrogatory. Are you talking
about No. 17?

MR. SHERI DAN: Yeah. So |ook at No. 1(f) and
then ook at No. 5 -- and | can give you a page
nunber -- 5(g), and 5(g), Your Honor, is on Page 27.

THE COURT: G ve ne just one second.

MR. SHERI DAN: Ckay. | think you need to
| ook at the use of interrogatories filed in the civil
rul es. Do you want to do this on Thursday at 1:30? No
need of going through it now and just -- | have ot her
questions that | can ask.

THE COURT: That's fine.

MR. SHERI DAN: Wy don't | do that.

THE COURT: Well... Ckay. That's fine.

MR. SHERI DAN: Okay? All right.

Q (By M. Sheridan) Ckay. So now let's see. M. Biscay
Al exander, J. - Redirect by M. Sheridan

253.627.6401 o) scheduling@byersanderson.com
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confided in you that she went along with it -- this is
t he breast rubbing, right -- to try to fit in with the
boys?
A That's not true, sir.
Q Isn't that what you sai d?
A No. You're twisting it again.
Q Well, what did you say, sir?
A Brenda never said that she rubbed her breast up agai nst
Jim \What she told ne is the inappropriate comments
t hat Trooper Sant huff nade about her teenage daughter.
Q Now listen to you. You're not answering the question.
Let's focus on the question.
MR, BIGGS: (Objection, Your Honor.
bj ect i on. He' s badgeri ng that w tness.
THE COURT: M. Sheridan, just ask the
questi on.
MR. SHERI DAN: Yes, | -- | apologize to the
Court.
Q (By M. Sheridan) Ckay. So I'masking -- |'m not
aski ng you about that piece.
A Okay.
Q We'll get to that later.
A Ckay.
Q | ' m aski ng you about, you said -- and | wote this
down. You said that Ms. Biscay told you that she went
Al exander, J. - Redirect by M. Sheridan
253.627.6401 BA scheduling@byersanderson.com
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O » O » O

Qo >

along with it to try to fit in wth the boys, right?
Agai n, what she's saying that she went along with --
she wasn't saying that she went along wi th rubbing her
breast at the back of Ji m Nobach's head. What she
said -- insinuated is that she was -- went along with
the -- the -- the | oosey-goose or the playing around
and the joking around in the work environnment.

She did not say, sir, that she went along wth and
rubbing -- with rubbing her head (sic) up to the back
of Ji m Nobach's head.
| thought you said during your earlier testinony
that -- that she didn't say that she did it and didn't
say she didn't, and you took her silence as an
adm ssion; is that right?

Brenda didn't deny it and she didn't -- did not admt
that she did it.

So you believed she did it, correct?

| believed she did it.

That's why you gave her the 095, right?

Yes, sir.

Okay. So -- and you called her a willing participant,
right?

Yes.

Okay. But -- but if she did say -- did she utter words

to you in any context where she said words al ong the
Al exander, J. - Redirect by M. Sheridan
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line of, she went along with it -- we don't have to
define "it" at the nonent -- to try to fit in with the

boys? D d she say that to you?
Yes.
Isn't that classic talk of a victimof a hostile work

envi ronnent, given your expertise in the area?

| don't know that |'"'mqualified to -- to -- to respond
to that.

Well, | don't know, sir. Didn't you tell us that

you -- when sonebody raises issues of discrinination,

you're right on it? Right?

Yes, exactly.

So you weren't right on this, though. You didn't do
anything after she told you that, did she (sic)?

Yes, | did.

VWhat did you do, sir?

What | did is, | sent the lieutenant there now and told
himthat this behavior will stop inmediately and you
need to address your crew and let them know t hat.

She told you that she went along with it to try to fit
in with the boys, and you did not take that as a
conpl ai nt ?

No.

So you didn't -- you didn't tell anybody -- you al so,

notably, didn't wite it down, right? This is another
Al exander, J. - Redirect by M. Sheridan
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thing you didn't wite down, sir?

A M1 hm

Q That's a "yes"?

A That's correct, yes.

Q Okay. So she says this, and you don't wite it down
and you don't take any action except you say to tell
the lieutenant to tell people to nmake it stop, right?

A | did have a conversation with the O fice of
Pr of essi onal Standards as well as the Human Resource
Di vi si on about that statenent.

Q Oh, so now you tal ked to OPS about Brenda's statenent
about fitting in with the boys? 1Is that right, sir?

A I"mtrying to renenber. ' m not sure.

Q Okay. Al right. So we don't need to show -- | don't
t hink we need to show 56 agai n about sinmlar behavior,
but I -- but, renenber, we played part of your
deposition where | asked you what happened. |In the
deposition that you gave, you never said that Brenda
told you that she did it to get along with the boys,
ri ght?

A | don't renenber.

Q Ckay. But it would be in there, right? Your |awer
can pull it up in there. If it's in there, it's
witten down, right?

A | would hope that it would be in there.

Al exander, J. - Redirect by M. Sheridan
253.627.6401 BA scheduling@byersanderson.com
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Q

O >

o » O » O »

Al'l right. And then this business now about Brenda
told you that she was creeped out by a statenent nmade
by Trooper Sant huff about her daughters, right?

Yeah. She said -- she said -- she said it was creepy.
You made it sound |Ii ke he was a pedophil e. I's that the
I Npression you were trying to give, sir?

Un | wouldn't call hima pedophile, no.

As a natter of fact, her daughters are grown, aren't

t hey?

They weren't grown at the tine.

Her daughters work for the governnent, don't they?

She works for the State Patrol, yes. Yes, she does.
Okay.

M hm  Mm hm

But this is another thing that you never nenti oned
until right here, right now, not even on direct, when |
was asking you questions, you didn't nention this, when
it was after a little break that you cane in with this
new news, right?

| don't knowif | nentioned it at the deposition.

Okay. Well, | guess we'll wait and see if anyone has
anything to show you. But, um 1|'ve been asking you
questions for hours, and you never once raised that,
did you? Not once.

You didn't ask.
Al exander, J. - Redirect by M. Sheridan
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Q Hmm And you never wote it down, right?

A No, sir.

Q Ckay. And you never investigated or anything like
t hat ?

A No.

Okay. Now, it's true, is it not, that what Nobach did
wrong, according to you, is he allowed inappropriate
behavi or to occur in the workplace, right?

A No, he's not allowed to all ow i nappropriate behavior to
occur in the workpl ace.

Q Oh, |I'msorry, you m sunder st ood. Let me say it again.

It's your understanding that the thing he did
wong was to all ow i nappropri ate behavior to occur in
t he wor kpl ace?

A Yes, sir.

Q And al so that he's a | eader and he should not -- he
shoul d not have -- he should not have engaged in that
type of behavior, right?

A That's part of allow ng the behavior to occur, so...

Q Okay. And it was also -- | nean, he also all owed that
behavi or to spread t hroughout the division, right, and
he didn't take care of it?

A Yes, i nappropriate behavior.

Q Okay. Al right. And you said you didn't go to OPS
because not everything goes to OPS, right?

Al exander, J. - Redirect by M. Sheridan
253.627.6401 BA scheduling@byersanderson.com
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A

| did go to OPS, but you are correct. I did say that
not everythi ng goes to OPS.
Al'l right. And it's true, is it not --

MR. SHERI DAN:  So, Your Honor, | have anot her
question to ask of you, but |I think I should do it
out si de the presence of the jury. Is it -- perhaps
another thing to | eave.

THE COURT: How much nore do you have?

MR, SHERI DAN: | have --

THE COURT: Let me just ask, are we going to
finish with Assistant Chief Al exander today?

MR. SHERI DAN: Oh, no. W're near done. |
have just one nore question to ask himbefore |I' mdone
with himexcept for the things that I want to ask you.

THE COURT: Okay. All right. Go ahead.

MR, SHERI DAN: Ckay.

(By M. Sheridan) Al right. So now you al so say that
Bi scay told you, | guess -- | guess confidentially,

t hat she heard Nobach -- she heard, was it, Sweeney and
Sant huff tal ki ng about getting rid of Nobach and
bringing in Korthuis-Smth; is that right?

No. It was Santhuff and Chris Noll.

Oh, Chris Noll. I"'msorry. And they were tal king --
she overheard them saying -- were they whispering?

| don't know. You'll have to ask her.
Al exander, J. - Redirect by M. Sheridan
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Q Okay. Al right. And where were you when you tal ked
to her about this?

A | don't know when that conversati on cane up.

Q Okay. Was it a year ago? Two years ago?

A It was nore than two years ago.

Q Okay. Way back when. So was it before or after the
sexual harassnent incident involving the breast
r ubbi ng?

A | don't renmenber.
Ckay. Al right. But -- okay. Fai r enough.

MR. SHERI DAN: That's all | have for now,
Your Honor.

THE COURT: Do you have any questions? And
t hen --

MR BIGGS: Very brief, Your Honor.

THE COURT: Yeah. Go ahead. Under st andi ng
that | may allow M. Sheridan to exceed your scope.

MR Bl GGS: Ri ght .

THE COURT: Go ahead.

MR Bl GGS: I thought we weren't going to do
t hat on redirect and recross.

THE COURT: Ri ght . But there are sone issues
that he wants to address outside the presence of the
jury, so | want to nmake sure that |I'mgoing to all ow
that, even if it goes beyond your questions.

Al exander, J. - Redirect by M. Sheridan
253.627.6401 BA scheduling@byersanderson.com
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Q

QO » O >

MR BIGGS: Okay. Thank you.
RECROSS EXAM NATI ON

BY MR Bl GGS:

Assistant Chief, it was inplied a couple tines that you
did not tell the truth in your deposition; is that
correct?
That's correct.
Is it correct that you didn't tell the truth?

MR. SHERI DAN: (bj ection, Your Honor. This
is just bol stering.

THE COURT: Overrul ed.

THE WTNESS: | told the truth.
(By M. Biggs) Ckay. Were you asked whet her or not
Brenda Bi scay nade statenents of the type that you have
just nmentioned?
No, sir.
Did you answer all the questions you were asked?
| did.
Okay. And is it accurate that Ms. Biscay said to you
what you testified about, that Plaintiff said sonething
about her daughter -- her daughter's phot ograph?
Yes, sir.

MR BIGGS: That's all | have. Thank you,
very much

THE COURT: Al right. Menbers of the jury,
Al exander, J. - Recross by M. Biggs

253.627.6401 o) scheduling@byersanderson.com



© 0o N o o b~ W N P

A e e
N w N P O

15
16
17
18
19
20
21
22
23
24
25

RYAN SANTHUFF vs STATE OF WASHINGTON

Verbatim Transcript of Audio Proceedings, - September 09, 2020 Page 182
let's take a quick five-n nute break. If it's going to
be nore than five mnutes, Mary will tell you that you
can go home, and if | don't see you this afternoon,
then we'll see you tonorrow at 1:30. Yes?

UNI DENTI FI ED SPEAKER: Your Honor, in case
the witness is going to be excused, | have a question
that I wanted to --

THE COURT: The witness is not quite excused

yet .
UNI DENTI FI ED SPEAKER: Ckay.
THE COURT: But | suppose you could give him
t he question now, so just give it to Mary. W'IlIl talk
about it and then, if appropriate, we'll ask that

question. Anybody el se have a question for Assistant
Chi ef Al exander? No, all right.
Al right. So if | don't see you | ater today,

"1l see you tonorrow. 1: 30.

THE CLERK: All rise.

(Jury exits.)

THE COURT: All right. So please be seated.
So with the issue of the interrogatories, we can't just
have -- statenents are -- nade by the opposing party,
of course, are adm ssible at trials and adm ssion by
party opponent, but we can't just have the question

bei ng posted, and you need to lay the foundation as to
Al exander, J. - Recross by M. Biggs
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whet her or not this witness knows --

MR. SHERI DAN: | " mjust | ooking up --

THE COURT: -- whether or not --

MR. SHERI DAN: | " mjust | ooking up use of
interrogatories at trial. So I'"'mgoing to need just a

little bit of...

THE COURT: Because | | ooked at Questi on No.
1, and Question No. 1 was -- interrogatories are
adni ssi bl e subject to the other rul es of evidence. So
if this witness does not have the know edge, he cannot
be specul ati ng.

MR. SHERI DAN: Ri ght . It's -- it's -- it's
been ny experience that you just read out the
interrogatory and the response, but | wanted -- |
haven't had to face this in a little while, so |I'mjust
trying to refresh ny recollection with the use of
interrogatories at trial.

THE COURT: \What was your other issue,

M. Sheri dan?

MR, SHERI DAN: Oh, the other issue was, so
t he defense then is asked -- Defense is naking a big
deal of not everything goes to OPS, right, so not -- so
he gets to make the deci si on what goes and what doesn't

go, but remenber when | was trying to bring in Exhibits

239, 40 and | think it's 63? You had said -- it had to
Al exander, J. - Recross by M. Biggs
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do with a May 2016 traffic thing that Nobach did where
he -- he said that -- he was accused of not doing his
job, he didn't do a thorough investigation, and that
thing that seens like a small thing in conparison did
go to OPS and did get a full eval uati on. So it's --
t hey have opened the door. If it was -- if it was
appropriate to keep it out before, they have opened the
door now, and we should be allowed to put it in and
question the witness on it.

THE COURT: Let ne | ook at 239. The reason |
did not -- | sustained the objection on 239 is because
what ever witeup Lieutenant Nobach had because of not
properly responding to a collision is conmpletely
irrelevant to the issues here.

MR. SHERI DAN: Right. W weren't dealing

with it substantively, only procedurally, because --

and it really, truly -- it didn't even have to be
Nobach. It just happens to be him It has to do with
what -- what Chi ef Al exander does.

THE COURT: Thi s one here? So 239. So 239,
was that the one?

MR. SHERI DAN: Yeah. There's three of them

THE COURT: Yes. It's an investigator's case
log for an incident in May -- |'m sorry.
MR. SHERI DAN: May 26.
Al exander, J. - Recross by M. Biggs
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THE COURT: Collision Novenber 19, 2015,
where it is alleged that Lieutenant Nobach did not
conplete a Police Traffic Collision Report or request
medi cal ai d.

MR. SHERI DAN: Yeah. So the presentation |
want to now make is that this -- this thing that seens
kind of little was in fact --

THE COURT: So let nme stop you right there,
M. Sheridan. Assistant Chief Al exander testified that
he did talk to OPS, and it did not -- the conplaint did
not go in that direction.

" m | ooking at Exhibit 239, and Captain Al exander
also wote this, and it indicates that he consulted
with the OPS commander regarding the tort claimand an
Il R request to conduct a prelimnary investigation was
submtted, did not violate, and then he -- Captain
Al exander -- Assistant Chief Al exander concl uded t hat
the |lieutenant did not violate agency policy.

I don't think there's anything in here that says a
formal conplaint was actually filed wwth OPS, which is
what you have been trying to establish, that he did not
foll ow that road.

MR. SHERI DAN: No --

THE COURT: O that path.

MR. SHERI DAN: The issue is -- | agree with
Al exander, J. - Recross by M. Biggs
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what the Court just said regarding the fact that they
did not go -- conplete any paperwork for the hostile
wor k envi ronment issue, but that this is a case where
it seens to be |less inmportant and they did -- they
actually have a case log that is Exhibit 239, and they
have an investigator's case |og which is 240, and I
forgot what 63 is, but it's related, so this idea that
not everything should be investigated, it seens |like a
fairly minor matter, but they nade the decision to do
it. And also the witness testified early on that the
deci si ons whether to go forward or not are decisions --
he didn't say until he was testifying in the | ast hour,

he didn't say that it was OP -- OPS that nakes the

deci si ons. He said that these are deci sions where each
side gets to make an argunent, and if -- if they can't
agree, they take it up to the next | evel. So this idea

that he now just does whatever OPS tells himto do is
contradicted by his earlier testinony.

THE COURT: M. Biggs?

MR Bl GGS: Well, Your Honor, | think
you're -- you're quite right on this. This has nothing
to do with this case, and we have no idea what the
conversati on between Captain -- Captain Al exander and

OPS and HR had to do with anything or why there's a

case log or why there's not. W can't, on the basis of
Al exander, J. - Recross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com
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this one docunent, nake any judgnent, and it's not
relevant to the issues of this case. W would have to
have a little mini trial on that issue to figure out
why t hey proceeded the way they did.

THE COURT: Anything el se?

MR. SHERI DAN: Well, they always -- that's
al ways the argunent, it's a mni trial, but it's the
sane wtness on the stand, and it will take five
m nut es.

THE COURT: | don't see the relevance in
this.

MR. SHERI DAN:. All right. Fai r enough.

THE COURT: And -- and in addition to that,
it really is nore prejudicial than probative because
really -- and it's confusing because it goes to anot her
bad act by Li eutenant Nobach.

MR. SHERI DAN: Ri ght . And so, Your Honor --

THE COURT: VWich has nothing to do with the
i ssues before this jury.

MR. SHERI DAN: Okay. Another thing that |
wanted to bring to the Court's attention is that |
bel i eve, again, they've opened the door by talKking

about how he junps on discrimnation if he sees it,

meani ng retaliation as well. And he tal ks about the
fact that the workplace was i nproved after he, | guess,
Al exander, J. - Recross by M. Biggs
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i ssued the 095s. But, in fact, we have testinony that
that's not the case, that the workpl ace was not

i nproved. The retaliation agai nst other nenbers
happened after the 095 was i ssued, and we ought to be
all owed to present --

THE COURT: Are you tal ki ng about Canton
(sic)? Is it Canton?

MR. SHERI DAN: Yeah. Jayson Caton is the one
I was thinking of.

THE COURT: O Caton. Al right. And as |
indicated in nmy original ruling, in that case, which is
di sti ngui shabl e from Brundri dge --

MR. SHERI DAN: Brundri dge, right.

THE COURT: Brundridge is that there was --
Caton did not conpl ai n. It would be adm ssible if
Cat on woul d have conpl ai ned about sonething and the
sanme behavi or had happened, and that's what happened in
the other case. The enpl oyees were -- the fleet -- the
fitters, the pipe fitters were conpl ai ni ng about safety
i ssues, and when they were conpl ai ni ng about safety
i ssues, they were retaliated against. They were fired.
And then the Court found that the fact that the other
W tness had al so been treated differently after they
conmpl ai ned about the safety concern was adm ssi bl e.

MR. SHERI DAN: Ri ght.
Al exander, J. - Recross by M. Biggs

253.627.6401 — scheduling@byersanderson.com




© 0o N o o b~ W N P

A e e
N w N P O

15
16
17
18
19
20
21
22
23
24
25

RYAN SANTHUFF vs STATE OF WASHINGTON

Verbatim Transcript of Audio Proceedings, - September 09, 2020 Page 189

THE COURT: But we don't have that here. W
just have this idea that because Caton was present when
a nmeeti ng happened with Detective Sant huff and then he
was asked to return the | og book, but that has not hi ng
to do with himconpl ai ni ng about sexual harassnent or
i nappropri ate behavi or or sexual coments.

MR. SHERI DAN: But it nakes him a
whi st | ebl ower under 240; that if you are part of an
i nvestigation and you are retaliated agai nst for doing
that, then you' re a whistleblower, and so he -- he fits
in through that framework that when they identify him
in 2018 because of the tort claim they retaliate
against him and so that's one of the ways that you
beconme a whi stl ebl ower under the statute is to
participate in an investigation or whatever or to -- |
think it's called providing information.

THE COURT: Wiy are we re-litigating this?

MR. SHERI DAN: Par don ne?

THE COURT: Wiy are you re-litigating this?

MR. SHERI DAN: Oh, because they just made a
st at ement about how everything was fine after the 095
was -- was -- was given. And, you know, we al so know
it wasn't fine because of the ongoing retaliation
agai nst Santhuff, right? So it wasn't fine, but he

said it was, and we ought to be able to address it.
Al exander, J. - Recross by M. Biggs
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THE COURT: M. Biggs?

MR BIGGS: No, Your Honor, not on the basis
that he's trying to attenpt that this is totally
separate issues, and calling in sonebody, as you say,
to talk about a | og book issue that was later in tine
that had nothing to do with the issues here.
Brundridge clearly says you ve got to have certain
mar kers that you neet before that stuff becones
adm ssi bl e.

So | think your original ruling is correct, and we
shoul dn't be redoing it agai n, once again.

THE COURT: And, M. Sheridan, | think it's
fair for you to argue at cl osing, yeah, Assistant Chief
said everything was fine, but, no, it wasn't, |ike you
just argued with me, but I don't think Caton --

MR. SHERI DAN: Caton's.

THE COURT: Caton's incident with the | og
book i s adm ssi bl e.

MR. SHERI DAN: Okay.

THE COURT: And | am not going to all ow
Exhi bit 239 either.

MR. SHERI DAN: 239. Okay. Fai r enough.

Al that's left, then, is 227 and how to get

interrogatories in front of the Court. And since we're
not starting till 1:30, nay we brief you on this and so
Al exander, J. - Recross by M. Biggs
253.627.6401 BA scheduling@byersanderson.com
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we naeke sure we get it right?

THE COURT: That's fi ne.

MR. Bl GGS: Your Honor, we have to bring the
W t ness back one nore day for this?

THE COURT: Well -- oh, the jury has a
questi on.

MR. SHERI DAN:. Yeah. The juror's question.

THE COURT: And | thought that you were going
to be here throughout the trial anyway.

MR. BIGGS: No, he'll be here here and there,
potentially.

THE COURT: Okay. So the question is --
well, 1'"lIl let you | ook at the question, counsel, both
of you.

So, other than the interrogatories, were there any

ot her questions that you had?

MR, SHERI DAN: No, Your Honor. That was it.
Look at nme, |I'"mputting on both...

(Pause.)

THE CLERK: Wi ch one besides 239 was
ref used?

THE COURT: That's the only one that has been
refused. Yeah. No, he nenti oned anot her one, but
that's --

MR BIGGS: |In. I n.
Al exander, J. - Recross by M. Biggs
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MR. SHERI DAN: "Ongoi ng basis in
i nappropri ate workpl ace behavior.” That's not

mtigating --

MR. BI GGS: I ndi cat e.

MR. SHERI DAN: It's (inaudible).

MR BIGGS: | ndicate.

MR. SHERI DAN: Gross ni smanagenent -- |1'm

okay with that.

MR Bl GGS: I am not, Your Honor.

M smanagenent is not in this case. This is a
di scrim nation case.

THE COURT: I know, but there was testinony
about gross m smanagenent. I think that's why the
juror is asking that.

MR. SHERI DAN: And tonorrow -- | nean, is it
tonorrow Saunders wll say that he thought it was gross
m snmanagenent .

THE COURT: So one step at a tinme. Wat do
we do with this question?

MR. SHERI DAN: Il think it's fine.

MR, Bl GGS: I think we should reject it, Your
Honor, particularly if it's going to cone up in a

different wtness' testinony.

MR. SHERI DAN: Well, that's -- just the
wor ds.
Al exander, J. - Recross by M. Biggs
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THE COURT: Un the problemthat | have wth
this question -- | think the first question -- the
first part is fine. The question -- the problemthat I
have with this question is that, was it Captain
Al exander? Now |I'm now confused if naybe it was
Sweeney who said he did not know what gross
m snmanagenent was.

MR. SHERI DAN: Hi nf

THE COURT: I"mtrying to renmenber which
W t ness you asked about the gross ni smanagenent. \Was
it Assistant Chief Alexander? It may have been Sweeney
when he said, | don't know what gross m snmanhagenent is.

MR BI GGS: Captain Mat heson, yes.

THE COURT: O Mat heson, sorry.

MR. SHERI DAN: Oh, yeah. It was Mat heson.
That's right.

THE COURT: So | think nmaybe -- yeah.

Because we haven't -- | don't renenber this kind of
questioning with Assistant Chief Al exander. I remenber
it with Captain Mat heson. So, yeah, that's ny concern
about this question for this wtness.

MR. SHERI DAN: Ckay. | guess if the w tness
doesn't know, he can say "I don't know. "

THE COURT: I do think the first -- | think

the first one is valid, based on the testinony that
Al exander, J. - Recross by M. Biggs
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what the expectations are, the ethics of the agency,
why t hi ngs were done. | think that the first question

second one.

MR. SHERI DAN: Ckay.

MR Bl GGS: No. He' s not

her e. I only all owed one desi gnee,

people from WP - -

is -- it's -- it's legitimte. | don't know about the

THE COURT: But that's ny thought.

MR. SHERI DAN: Should we do it on --
THE CQOURT: Wll, so here is the other
questi on: | guess | was under the assunption that

Assi st ant Chi ef Al exander was going to be here nost of

the trial, and I don't want himto have to cone for one
questi on. But if you think -- | nean, he was not the
one that answered this interrogatory, so -- and you're

goi ng to have ot her people from WSP testifying.

MR. SHERI DAN: It could be, | don't
believe the test is if -- if he is the one who signed
off on it, but I feel like | need to brief you on it,

and he is their designee, so he's going to be here.
goi ng to be here.
THE COURT: He's not going to be here.
That's what | was asking, and he's not going to be
he doesn't want to be here, then they --

t hey don't

have anybody el se, but you're going to have ot her

Al exander, J. - Recross by M. Biggs

is him | f
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MR. SHERI DAN: Ri ght . Can | al so say that |
don't -- | felt like the jurors didn't really get a

chance to wite questions because this fella had sort

of done it in anticipation, all excited, but | don't
feel like we got to ask the jury. I nmean, you asked
t hem - -

THE COURT: I did ask if they had any ot her

questi ons.

MR. SHERIDAN: -- but it was, |like, on the
way -- you know, like, | just didn't feel like -- |
felt like if there was nore tine, perhaps sone of them
woul d have asked, but | don't know.  Just sayi ng.

THE COURT: Is it a big hassle for you to
come tonorrow afternoon?

THE W TNESS: Yes, | can be here, Your Honor.
Well, tonorrow i s Wednesday?

THE COURT: No. Tonorrow i s Thursday.

MR. SHERI DAN: Tonorrow i s Thur sday.

MR, BI GGS: Thursday, right.

THE W TNESS: I have sone very inportant
meet i ngs. Can | cone anot her day?

THE COURT: No, let's do this: Mary, have
you told the jury to go?

THE CLERK: No.

THE COURT: So let's bring the jury back and
Al exander, J. - Recross by M. Biggs
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ask Question No. 1.
MR, Bl GGS: Okay.

THE COURT: And t hen, based on that |limted

MR, Bl GGS: Okay. Thank you.

THE W TNESS: Andrew? Never m nd.

THE COURT: So did -- M. Biggs, is the
def ense objecting to the Court asking the question?

MR. BI GGS: Yes, Your Honor. Thank you.

have any ot her questions, although I -- | don't think
they wll.

THE CLERK: All rise.

(Jury present.)

THE COURT: Al right. Pl ease be seat ed.
And Assi stant Chief Al exander, | do have one question
for you fromone of the jurors.

THE W TNESS: Yes, ma'am Your Honor

THE COURT: Does anybody el se have a
question? No. So just Juror No. 1.

If all or nost all nenbers of a supervisor's

engage i n an ongoi ng basis of i nappropriate workpl ace

of the supervisor?
Al exander, J. - Recross by M. Biggs

question only, if you have any foll ow up, you can ask.

Washi ngton State Patrol unit, including the supervisor,

behavi or, does this indicate m smanagenent on the part

THE COURT: And | will ask the jurors if they

253.627.6401 o) scheduling@byersanderson.com
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you read that again, please?

THE COURT: Sur e. If all or al

supervi sor, engage in an ongoi ng basis of

wor kpl ace behavi or, does this indicate m

t he part of the supervisor?

sure how to answer that, Your Honor.

MR. SHERI DAN:  Very briefly.
FURTHER REDI RECT EXAM NATI ON
BY MR, SHERI DAN

conf usi on?

THE W TNESS: Your Honor, I'msorry. Could

nost al

menbers of a supervisor's WSP unit, including the

I nappropri ate

smanagenent on

THE W TNESS: | probably wouldn't categorize
it as m smanagenent. Il -- 1 -- 1 would categorize it
as a failure -- failing to |l ead properly. So |I'm not

THE COURT: Al right. M. Sheridan, do you

have any foll ow up questions on that issue al one?

Q Could you tell nme again what you said was the

A Sai d m smanagenent.
Q Versus...?
A Versus in this particular situation what Your Honor
read. | would categorize it as -- as a failure to | ead
properly. | guess when | kind of think of
m snmanagenent, | don't know if | would categor -- |
|l ook at that as a totality of everything, just
Al exander, J. - Further Redirect by M. Sheridan
253.627.6401 BA scheduling@byersanderson.com
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totally -- I don't know how to answer that one.
Q Ckay.
A | still don't know how to answer.
Q Well, would you agree, sir, that those two itens you've

identified are pretty much one in the sane?

A Yeah. And that's --

Q Whenever sonebody - -

A -- that's why | was thinking.

Q -- when a | eader | acks | eadership and doesn't | ead,
that's m snmanagenent, right?

A That's where | was kind of thinking along the sane
line, so... | don't know. | guess | would qualify it
as -- thinking along the lines of prograns. So | nay
be thinking too much into it, so, yes, | would probably
categori ze that as m snanagenent.

THE COURT: Any followup from Def ense?
MR. Bl GGS: No. Thank you, Your Honor.
THE COURT: All right.
MR. SHERI DAN:  Thanks, Chi ef.
THE COURT: |Is this wtness excused?
MR BIGES:  Yes, Your Honor.
MR. SHERI DAN: No.
THE COURT: Al right. Assistant Chief
Al exander, you are not excused, although you have been
all owed -- the reason why we excuse witnesses i s so
Al exander, J. - Further Redirect by M. Sheridan
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that they can participate -- or cone in to court and
listen to the testinony, but you have been desi gnated
to be here anyway as a representative of WEP, so it
doesn't really affect you. You can cone if you want;
you don't have to cone if you don't want, but you are
still under subpoena. So if either M. Sheridan or
M. Biggs or M. Marlow need to call you need to
be avail abl e.

THE W TNESS: Yes, Your
THE COURT: Al right.
THE W TNESS: Yes, Your
THE COURT: All right. Menbers of the jury,
we just wanted to see you one nore tine today, but you
can | eave now, and we'll see you tonorrow at 1: 30.
THE CLERK: Al ri se.
(Jury exits.)
THE COURT: Thank you. Anything el se?
MR. SHERIDAN. Nothing fromPlaintiff.
MR. BIGGS: Not hing, Your Honor.
THE COURT: Al right. So maybe we'll see
you, maybe we won't. | hope you feel better.
THE WTNESS: Thank you, Honor .
(Court at recess for the day.)
253.627.6401 BA scheduling@byersanderson.com
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CERTI FI CATE

I, JAN-MARI E GLAZE, Certified Court Reporter
in the state of Washi ngton, do hereby certify:

That the foregoing proceedi ngs were
transcri bed froman audi o recording received from Byers &
Anderson Court Reporters to the best of ny ability, subject
to the quality of audio recording, or was transcri bed under
ny direction;

That | amnot a relative, enployee, attorney
or counsel of any party to this action or relative or
enpl oyee of such attorney or counsel, and | am not
financially interested in the said action or the outcone
t her eof ;

That this certification applies only to the
original and copies supplied under ny direction and not to
any copi es nade by other parties;

IN WTNESS WHEREOF, | have hereunto set ny
hand i n Cont oocook, New Hanmpshire, this 21st day of
Sept ember 2020.

Court Reporter
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 1              Wednesday, September 9, 2020

 2                    Morning Session

 3                         * * *

 4             THE CLERK:  King County Superior Court is now

 5   in session with the Honorable Mafé Rajul presiding.

 6             THE COURT:  Good morning.  Please be seated.

 7   Are we ready to bring in the jury?

 8             MR. BIGGS:  One quick issue, Your Honor.

 9   Assistant Chief Alexander notified me this morning that

10   he's not feeling 100 percent:  Smoke related, not COVID

11   related.  He checked his temperature downstairs.  He's

12   good, but if you have any questions or want to ask him

13   anything, please do.  And he said he may -- he's

14   nauseous, and he may have to, you know, raise his hand

15   and take a quick break.

16             THE COURT:  That's fine.  Just let us know.

17   Are you okay continuing today?

18             THE WITNESS:  Yes.  Yes, Your Honor.

19             THE COURT:  Okay.

20             MR. ALEXANDER:  Yes.

21             THE COURT:  Okay.  And one thing that I

22   forgot to tell the jurors yesterday, so I will tell

23   them, I have a note here, is that if any of them are

24   exposed to people with COVID, to let us know right away

25   because we do have protocols in place as to what to do
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 1   when somebody has been exposed.  So I just need to tell

 2   them, remind --

 3             MR. SHERIDAN:  I'm glad you reminded me.  We

 4   got a contact, I think it was late last week, one of

 5   our witnesses, Merrill, who said he's been in contact

 6   with somebody with the bug, so he's quarantined, so we

 7   want to Zoom him, I would say next Monday or Tuesday,

 8   something like that, if that's okay with you.

 9             THE COURT:  That's fine.

10             MR. SHERIDAN:  Okay.

11             THE COURT:  And you know, there are King

12   County testing areas that have the result within 36

13   hours.  I got one done last week.

14             MR. SHERIDAN:  Oh?

15             THE COURT:  And I got it within 36 hours.

16             MR. SHERIDAN:  Are they considered accurate,

17   those ones?  Who knows.  I know.  I know.  Okay.

18             THE COURT:  I don't know.

19             MR. BIGGS:  One last thing, Your Honor.  I

20   know we have a Zoom feed going.  Is there any caution

21   going out to anybody about recording or screenshots or

22   that sort of thing?  Are there any restrictions on

23   that?

24             THE COURT:  They are not -- people are not to

25   record, and I think that that has been disabled.  I

0005

 1   mean, I can't control what they do in their house.

 2             MR. SHERIDAN:  I think that's right.  I think

 3   it --

 4             MR. BIGGS:  Right.

 5             THE COURT:  I mean, we do have that disabled

 6   so they cannot just record from Zoom and the other --

 7   and they can do screenshots.  And then the other thing

 8   is, what I told you before, to let your witnesses know

 9   that if they are watching -- that counsel has

10   permission to ask them if they have watched or

11   listened, and they would be held in contempt.

12             MR. BIGGS:  Right.  I guess my concern is

13   that we don't see a photograph on The News Tribune

14   that's a screenshot from the trial testimony.

15             THE COURT:  Right.

16             MR. BIGGS:  That sort of thing.  So I assume

17   that -- that the attorneys know this, and if we know of

18   anybody that is tuning in, we should be advising them

19   of these restrictions.

20             MR. SHERIDAN:  Right.

21             THE COURT:  Yes.  And I don't know, has

22   anyone joined in to view Zoom?

23             THE CLERK:  So far, I mean, it's just been

24   staff from Sheridan's -- Mr. Sheridan's -- (inaudible).

25             MR. BIGGS:  Okay.  Not a major concern.  I
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 1   just want to know what the parameters were.

 2             THE COURT:  Yeah.  They're not allowed to

 3   record or anything.

 4             MR. BIGGS:  Thank you.

 5             THE COURT:  I know that there's a way that we

 6   can prevent that, but if they have their phone

 7   recording --

 8             MR. BIGGS:  Right.  I'm pretty sure I could

 9   record it if I wanted to.  I don't think it's that hard

10   to do.

11             MR. SHERIDAN:  Right.  And thank you.  I

12   understand that -- that Detective Santhuff's mom may be

13   listening in.

14             THE CLERK:  She is not in the waiting room.

15             MR. MARLOW:  But it's okay if she does.

16             THE COURT:  Well, yeah.  The courtroom is

17   open.  I mean, the only reason why I did that is

18   because you indicated that there were people that maybe

19   wanted to watch and see, and I do believe in open

20   courts, and so I want to make sure to keep it as open

21   as possible, considering what's going on, but I'm

22   trying to figure out if maybe there's a way to have,

23   like some -- something on Zoom that says do not record,

24   do not -- but I don't know if we can see if there's a

25   way to do that.
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 1             THE CLERK:  (Inaudible) do not record.  I

 2   mean --

 3             THE COURT:  Maybe.  Oh, yeah.  That's a good

 4   point.

 5             THE CLERK:  I'm sure that you could type

 6   whatever you wanted within reason.  I mean,

 7   character --

 8             THE COURT:  Maybe I will just at the

 9   beginning.  If you would let me know when somebody else

10   comes into Zoom, I will just give the warning every

11   time somebody comes in.

12             THE CLERK:  Okay.  Okay.

13             THE COURT:  I'm not connected so I don't know

14   who is logging in, but you are.

15             THE CLERK:  Right.

16             THE COURT:  So you can just let me know.

17   Send me an IM, and I will say something.

18             THE CLERK:  And right now we just have me,

19   the witness and Mark Rose and Tony (inaudible).

20             THE COURT:  All right.

21             THE CLERK:  All right.  I'll get the jury?

22             THE COURT:  Yes.

23             MR. SHERIDAN:  I also wanted to bring to your

24   attention, Your Honor, that we'll be using depositions

25   today, and we would ask that you read our proposed jury
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 1   Instruction No. 22 to -- it's that one, the WPI that

 2   says you're about to hear deposition testimony.

 3        And then also under CR 32, which says that a

 4   deposition of a party can be used for any purpose, we

 5   intend to use excerpts from Lieutenant Nobach's

 6   deposition in some of the examination of this witness,

 7   with the Court's permission.

 8             THE COURT:  Lieutenant Nobach's examination?

 9             MR. SHERIDAN:  Deposition.

10             THE COURT:  -- of Captain Alexander.

11             MR. SHERIDAN:  During the cross of Alexander,

12   right.

13             THE COURT:  Okay.  Hold on.  So what -- what

14   instruction -- what deposition are you planning on --

15   so is that the only thing, the excerpts from the

16   deposition from Nobach's --

17             MR. SHERIDAN:  From Nobach -- right.  And

18   then we have -- we're probably going to play some

19   deposition testimony of the witness himself, again

20   under CR 32.  And so what we did is we gave the Court,

21   in advance, the things that we thought we might use

22   even though these witnesses -- the book we gave you

23   wasn't in lieu of their testimony, it was just under

24   CR 32.

25             THE COURT:  Right.  Which instruction did you
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 1   tell me it was?  Did you say 21?

 2             MR. SHERIDAN:  I'm sorry?

 3             THE COURT:  Which jury instruction did you

 4   say?

 5             MR. SHERIDAN:  It's Instruction 22, Your

 6   Honor.

 7             THE COURT:  Oh, 22.  Um...  Yes.  All right.

 8             MR. SHERIDAN:  Okay.

 9             THE COURT:  Mr. Biggs?

10             MR. BIGGS:  Yes, Your Honor.  Mr. Sheridan

11   totally glossed over, there are objections that the

12   Court hasn't ruled on on these deposition transcripts.

13   He provided a list of excerpts.  We provided a counter

14   list that is contemplated by the rule.  He raised some

15   objections, and those have not been ruled on.

16             MR. SHERIDAN:  Right.

17             THE COURT:  So he can't show it without

18   having those ruled on.

19        When were you planning on doing that?

20             MR. SHERIDAN:  It would be sometime in the

21   morning, probably in the next hour, but we would just

22   kind of -- I was just going to have Greg play their --

23   they don't object to ours.  They just wanted to say

24   more, so I was going to have Greg play --

25             THE COURT:  Mary, can you please bring me
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 1   the -- the binder that has the depositions?

 2             MR. BIGGS:  Play them all.

 3             MR. SHERIDAN:  Well, no.  No.  No.  I mean,

 4   like -- so the book is yellow, I think, and blue.  So

 5   if I give -- if I have him play something that has

 6   yellow; you have blue.  I was just going to have Greg

 7   play the blue rather than deal with the objection.

 8             THE COURT:  I don't think --

 9             MR. BIGGS:  I'm not sure I follow you.

10             MR. SHERIDAN:  What I mean is, for expediency

11   sake, I wasn't going to fight you on the stuff you

12   added.

13             MR. BIGGS:  Right.  So you play both:  What

14   you suggested and what I countered with.

15             MR. SHERIDAN:  Yes.  Yes.

16             MR. BIGGS:  Okay.  That's fine.

17             MR. SHERIDAN:  That's all.  Just to make it

18   easy.  And the way I do it is I say, so we're going to

19   get -- we're going to offer the dep, and I'm going to

20   turn everybody to that page, and so everybody gets to

21   put their eyes on it before I start the process, right.

22   So if anything else comes up funky, there's time to

23   object, and -- but I think it's going to be pretty

24   straightforward.  There's no objections from your side.

25             THE COURT:  Okay.  So let me look at -- okay.
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 1   So I see what you mean by the yellow and the blue.

 2             MR. SHERIDAN:  Yeah.

 3             THE COURT:  So are there any issues,

 4   Mr. Biggs?

 5             MR. BIGGS:  Well, sounds like -- I just want

 6   to double check.  It sounds like there aren't.

 7             MR. SHERIDAN:  Yeah.

 8             MR. BIGGS:  So if you were going to play --

 9   let me just give you an example.

10             MR. SHERIDAN:  Yeah.

11             MR. BIGGS:  Pages 73-15 to 75-2.

12             MR. SHERIDAN:  Okay.

13             MR. BIGGS:  That's what I countered as a

14   counter designation.

15             MR. SHERIDAN:  Okay.

16             MR. BIGGS:  If you're going to play those

17   sections uninterrupted -- in other words, you can't say

18   this is the defense stuff; this is my stuff.  You play

19   it.  All the -- everything that we have as counter

20   designations is played.

21             MR. SHERIDAN:  That's right.

22             MR. BIGGS:  Front to back with the rest.

23             MR. SHERIDAN:  That's right.

24             MR. BIGGS:  Then I have no objection.

25             THE COURT:  Okay.
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 1             MR. SHERIDAN:  That's right.

 2             THE COURT:  All right.  Anything else?

 3             MR. BIGGS:  Thank you for bringing that up,

 4   Jack.

 5             THE COURT:  Anything else?

 6             MR. SHERIDAN:  That's it.  And --

 7             THE COURT:  And...

 8             MR. SHERIDAN:  Okay.  That's it.

 9             THE COURT:  Are you sure?

10             MR. SHERIDAN:  Yeah.  And -- and there is --

11   oh, this is not a -- this is an audio courtroom, right?

12             THE COURT:  Yes.  We don't have a court

13   reporter.

14             MR. SHERIDAN:  So that means the video -- is

15   there a court reporter?

16             THE COURT:  No.

17             MR. SHERIDAN:  No.  So that means that the

18   video, the sound of the video will go on the tape for

19   appellate purposes?  Yeah.  Okay.  Phew.  Good.

20        And, Greg, should we do a sound check, or are we

21   okay?

22             MR. GLOVER:  No, I did one this morning.

23             THE COURT:  Anything else?

24             MR. SHERIDAN:  Nothing.  Thanks, Judge.

25   Thanks for your patience.
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 1             THE COURT:  Anything from Defense?

 2             MR. BIGGS:  No.  Thank you, Your Honor.

 3             THE COURT:  All right.  Bring in the jury.

 4             THE CLERK:  I'm just admitting Suzanne

 5   Sherman, which is Plaintiff's mother, into Zoom.

 6             THE COURT:  All right.

 7             THE CLERK:  (Inaudible).

 8             THE COURT:  No.  You can admit her.

 9             THE CLERK:  I'll get the jury.

10             THE COURT:  Good morning, everybody who is

11   joining us via Zoom.  I cannot see you, but I know that

12   there are some that are connected via Zoom.  I just

13   want to make sure that you know you are prohibited from

14   recording this proceeding.  We can only have one

15   official proceeding which is being kept by our clerk.

16   You cannot take screenshots of the witnesses or

17   anything that is happening in the courtroom.  Any kind

18   of recording via photo or audio recording would be a

19   violation of my court order, and there could be

20   sanctions for that, including being held in contempt.

21                  (Jury present.)

22             THE COURT:  Good morning.  Please be seated.

23   Welcome back, members of the jury, to Day No. 2.

24        One thing that I forgot to tell you yesterday is

25   that if at any time you learn that you have been
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 1        exposed or had come in contact with anybody that has

 2        COVID, please let Mary know right away because we do

 3        have a protocol set in the courthouse, and, of course,

 4        we just want to make sure that everybody stays healthy

 5        and safe, so please do let us know or let Mary know.

 6        Thank you.

 7             Mr. Sheridan, are you ready to continue with your

 8        examination of Captain Alexander?

 9                  MR. SHERIDAN:  Yes.  Thank you.

10                  THE COURT:  Captain Alexander, if you could

11        please take the witness stand.  And you are still under

12        oath.

13                       Johnny Alexander, having been previously

14                       sworn by the Court, testified as

15                       follows:

16                  THE WITNESS:  Yes, Your Honor.

17                        DIRECT EXAMINATION

18   BY MR. SHERIDAN:

19   Q    Okay.  Good morning.

20   A    Good morning.

21   Q    Captain Alexander, just to sort of summarize quickly

22        what happened yesterday, you testified that neither

23        Nobach nor Biscay either denied or admitted the breast

24        rubbing incident, correct?

25   A    That's correct.
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 1   Q    You also treated that, in your mind, as a denial --

 2        was -- by not denying it, was also an admission.

 3   A    Yes, sir.

 4   Q    And you said that Sweeney implicated himself in

 5        engaging in similar behavior --

 6                  MR. BIGGS:  Your Honor, I hate to object at

 7        this point, but this is all asked and answered.

 8                  THE COURT:  Just ask questions.  The jury is

 9        expected to remember what happened yesterday, so --

10                  MR. SHERIDAN:  Sure.  Sure.  That's fine.

11                  THE COURT:  -- I'll sustain the objection.

12                  MR. SHERIDAN:  That's fine.  Okay.

13        Certainly, Judge.

14   Q    (By Mr. Sheridan) All right.  So, yesterday, you

15        implicated both Sweeney and Santhuff in engaging in

16        improper behavior; is that right?

17   A    Yes, sir.

18   Q    And it's true, is it not, that those are the only two

19        people who came forward to report Nobach's and Biscay's

20        breast rubbing incident?

21   A    Yes, sir.

22   Q    So -- and you have no documents to support these

23        allegations that they told you that, correct?

24   A    The only document that I have is the 095s.

25   Q    The 095 that you gave to Nobach and to Biscay?
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 1   A    That's correct.

 2   Q    And let's -- can you tell us why, if they engaged in

 3        misconduct, you did not document it as required by

 4        procedure?

 5   A    Say that again, please.

 6   Q    Yes.  Can you tell us why, if both Ryan Santhuff and

 7        his sergeant, Sweeney, engaged in misconduct, you did

 8        not document it as required by procedure?

 9   A    It's not required by procedure that I document that.

10   Q    Well, if they were engaging in similar behavior --

11        maybe we should put Exhibit 57 up so we can make

12        reference to it.  And, sir, let me get you 57.

13                  MR. SHERIDAN:  So, Greg, it's the last

14        sentence of that first paragraph, if you'll pull that a

15        little higher.  Yeah.  Okay.

16   Q    (By Mr. Sheridan) So that -- so you wrote, "It's

17        alleged that similar behavior by members of your staff

18        has become an acceptable practice for an extended

19        period of time."  And did you mean to refer to Ryan

20        Santhuff in that sentence?

21   A    To include -- yes, sir.

22   Q    So you were not just saying that -- you're telling us

23        today that you were not just saying that Ryan Santhuff

24        confessed to this wrongdoing, but you're saying that he

25        also confessed to doing it for some extended period of
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 1        time, correct?

 2   A    Repeat that, please.

 3   Q    Sure.  You're telling us not only did he confess to

 4        you -- this was apparently when you were having coffee,

 5        right?

 6   A    Yes, sir.

 7   Q    When you're having coffee, not only did he confess to

 8        you that he engaged in similar improper behavior, but

 9        he did it for a period -- extended period of time,

10        right?

11   A    Yes.

12   Q    Okay.  All right.  And...  All right.

13             So, um, why did you say "similar behavior by

14        co-workers" in the last sentence?

15   A    Because that's what I was told, that there was

16        inappropriate behavior that was going on in the unit

17        that was similar to joking around, being loosey-goosey.

18        That was inappropriate.

19   Q    Now, would you agree with me that if Santhuff believed

20        that he had actually engaged in similar behavior, it

21        would make little sense for him to turn in Lieutenant

22        Nobach in March of 2016 and then confess to you?

23   A    What's your question?

24   Q    Yeah.  Would you agree that it doesn't make a lot of

25        sense that if he was one of the people participating in
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 1        the misconduct, he would come to you and tell you

 2        there's a problem?

 3   A    You know, I thought that same thing.

 4   Q    Uh-huh.  And what did you do about it?

 5   A    What do you mean, what did I do about it?

 6   Q    Well, if you thought it didn't make any sense, then why

 7        didn't you do an investigation as required by policy?

 8   A    Well, when Santhuff came to me and he indicated that he

 9        was also part of the group, this work group that was

10        performing -- that was engaged in this improper

11        behavior, I thought that, okay, well, made -- I don't

12        know why.  I can't tell you what he's thinking, but I

13        kind of thought it was -- well, he just wanted to bring

14        it forward.

15   Q    Mm-hm.  Okay.  So -- so he -- he is -- he is -- did he

16        express to you his concern -- this is during the coffee

17        meeting, right?

18   A    Yes, sir.

19   Q    So there's a violation of procedure since two people

20        aren't there, right?  Two people aren't there to do the

21        interview, right?

22   A    Um, the -- there was no need to have anyone else there.

23        This was a conversation between me and my -- my -- one

24        of my staff members.

25   Q    Well, he's not your staff member, right?  He's simply

0019

 1        in your chain of command down many levels.

 2   A    Well, he's still part of my staff.

 3   Q    Okay.  But -- but let's say that actually happened.

 4        Would you agree with me that once he told you that

 5        there was a larger number of people, that meant that

 6        somebody in that group of 11 might have been offended

 7        by that improper behavior?

 8   A    What's your question?

 9   Q    My question is, did you connect the dots?  You said

10        that, well, I determined, in talking to Santhuff, that

11        he was not offended, right?

12   A    That's correct.

13   Q    And because he was not offended, that was not

14        third-party sexual harassment, right?

15   A    Correct.

16   Q    And because -- but when he told you that there were

17        other people involved, if any one of them was offended,

18        that would be third-party sexual harassment, correct?

19   A    If someone came -- if someone came and, yes, say that

20        they were offended, yes, then that would be a problem.

21   Q    But you didn't write any of this down, correct?

22   A    There was no need to write it down.

23   Q    Let me ask you this:  You were deposed by me, correct?

24   A    Yes, sir.

25   Q    And I asked you under -- you were under oath, correct?
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 1   A    Yes, sir.  Yes, sir.

 2   Q    And I asked you questions about what he said to you,

 3        correct?

 4   A    Yes.

 5   Q    And you never told me that he confessed to you that he

 6        engaged in improper actions himself -- this is

 7        Santhuff -- right?

 8   A    I don't remember not telling you that.

 9   Q    Okay.  Well, we would like to publish your deposition.

10        And --

11                  MR. SHERIDAN:  Is this it?  We would move to

12        publish the deposition, and we have a copy for the

13        judge.

14                  THE COURT:  All right.

15                  MR. SHERIDAN:  We'll be playing, for record

16        purposes, Pages 13-1 to 20.

17                  MR. BIGGS:  Excuse me, Your Honor.  We just

18        had an agreement that our portion would be played as

19        well.

20                  MR. SHERIDAN:  (Inaudible.)

21                  MR. BIGGS:  No, but it's -- they're,

22        they're -- our counter designations.

23                  THE COURT:  Is this Captain Alexander's?

24                  MR. SHERIDAN:  Look at 13 --

25                  MR. BIGGS:  There's no counter designation.
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 1             MR. SHERIDAN:  There's no counter.  Look at

 2   13.

 3             MR. BIGGS:  I see, yes.

 4        That's fine, Your Honor.

 5             MR. SHERIDAN:  Okay.

 6             THE COURT:  All right.  Let me give the --

 7   members of the jury, you will be given testimony from a

 8   deposition.  A deposition is testimony of a witness

 9   taken under oath outside of the courtroom.  The oath is

10   administered by an authorized person who records the

11   testimony word for word.  Depositions are taken in the

12   presence of lawyers for all parties.  The deposition

13   will be read out loud to you or presented by video.  It

14   will be -- do you have the video or is it just a

15   recording?

16             MR. SHERIDAN:  We have the video.

17             THE COURT:  Okay.  So it will be by video.

18   Insofar as possible, you must consider this form of

19   testimony in the same way that you consider the

20   testimony of witnesses who are present in the

21   courtroom.  You must decide how believable the

22   testimony is and what value to give to it.

23        A copy of the deposition will not be admitted into

24   evidence and will not go to the jury room with you.

25             MR. SHERIDAN:  All right.  You can go ahead
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 1        and --

 2                       (Audio recording played and transcribed

 3                       as follows:)

 4                  THE WITNESS:  I did talk to Trooper Santhuff.

 5   Q    (By Mr. Sheridan) You did, and what did he tell you?

 6   A    Lieutenant -- or Trooper Santhuff told me that Brenda

 7        rubbed her breast against the head of Lieutenant

 8        Nobach.

 9   Q    Okay.  And when did that meeting occur?

10   A    That meeting occurred after I spoke to Sweeney --

11        Sergeant Sweeney, and it occurred at a coffee shop in

12        Tumwater Boulevard because I wanted to hear it directly

13        from -- from Trooper Santhuff.

14   Q    All right.  And -- and it was your -- did you have an

15        understanding as to whether or not this may involve

16        discrimination, this incident?

17                  UNIDENTIFIED SPEAKER:  Objection, form of the

18        question.

19                  THE WITNESS:  Discrimination, no.

20   Q    (By Mr. Sheridan) How about sexual harassment?

21   A    Sexual harassment, when I first heard it, yes.

22   Q    Captain --

23                       (End of audio.)

24   Q    (By Mr. Sheridan) And you were under oath when you gave

25        that testimony, right?
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 1   A    Yes, sir.

 2   Q    And did you offer -- this deposition lasted for several

 3        hours, did it not?

 4   A    I think it did.

 5   Q    All right.  And during -- and at no time during that

 6        deposition did you talk about the idea that he was a

 7        co-conspirator who also engaged in the improper

 8        behavior?

 9   A    No, I did not.

10   Q    Okay.  So that was your chance to tell me.  Did you

11        tell anyone else that he engaged in improper behavior?

12   A    I did.

13   Q    Who?

14   A    What I did is I shared that information that Trooper

15        Santhuff indicated that the behavior that was going on

16        involved -- involved a lot of the parties in that unit,

17        and he admitted to me that it was almost as if he was

18        talking to -- to Sweeney as well, because Sweeney came

19        in and basically said the same thing.  This has been

20        going on for some time, and Sweeney, as a matter of

21        fact, said that um -- um, you know, you may as well

22        sign me up too.

23             So I took it, when Santhuff says that he was --

24        that he was -- that everyone in that work group was

25        involved in this type of behavior that was rampant, I'm
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 1        assuming that he was saying the same thing; that he was

 2        involved in it as well.

 3   Q    Okay.  So even though you heard these -- you're saying

 4        the two people who were in fact blowing the whistle on

 5        the misconduct confessed that they were part of the

 6        problem, you never wrote it down, and you never told

 7        anybody in your chain of command?

 8   A    That's not true, sir.

 9   Q    Well, who did you write it down for?  Who?

10   A    I didn't write it down.  I don't know that I -- that I

11        wrote it down anywhere, but I do remember sharing the

12        conversation with -- with -- I'm pretty sure I shared

13        the conversation with the HR commander or the HR

14        manager as well as the captain of the Office of

15        Professional Standards.

16   Q    So you mean you saved (sic) -- you saved it with

17        Captain Matheson, the fella who testified first?  You

18        said it to him?  I should say -- I jumbled my words.

19        Let me say it again.

20             Your testimony is you shared the allegation that

21        Mr. Santhuff had confessed to you that he was also part

22        of the inappropriate behavior?

23   A    The HR manager that I'm referring to -- I don't

24        remember which HR manager it was, but at some point in

25        time, in a conversation, I'm sure that I talked to
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 1        Captain Matheson as well, yes, sir.

 2   Q    Okay.  And so Captain Matheson, you have no evidence

 3        that he's ever written any of this down, right?

 4   A    No, sir, I do not.

 5   Q    He's the one that testified ahead of you, right?

 6   A    That's correct.

 7   Q    And you saw his testimony, right?

 8   A    Yes, sir.

 9   Q    And you saw that he testified that, in his mind, he did

10        consider at the time whether he was a whistleblower,

11        but he wasn't because he said it involved some kind of

12        personnel manager -- matter, right?  You were here when

13        he said that?

14   A    Say that again.

15   Q    You were here when Matheson testified that he was aware

16        of the whistle -- alleged whistleblower activity, but

17        he felt it wouldn't be a whistleblower because -- he

18        couldn't be a whistleblower because, in his mind, it

19        was a personnel action and thus excluded, right?  You

20        were here for that?

21   A    I remember Captain Matheson saying something about a

22        personnel issue.

23   Q    Okay.  And do you recall that he also said he never

24        wrote any of that down?

25   A    No, I don't remember.
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 1   Q    Okay.  And you said you must have told it to, who,

 2        Captain Saunders?

 3   A    Yes, sir.

 4   Q    But you have no specific recollection, right?

 5   A    I remember having a conversation with Captain Saunders

 6        about that issue.

 7   Q    All right.  And tell us everything you told Captain

 8        Saunders.  Tell us where you were and when it happened.

 9   A    This has been over four years ago.  What I can tell you

10        is that it occurred in the State Patrol building.

11   Q    Because that's where Saunders was assigned at the time?

12   A    Yes, sir.

13   Q    All right.  And tell us what -- what you said to him

14        and what he said to you?

15   A    I don't remember exactly what was said, but I can tell

16        you that when I had the conversation with Captain

17        Saunders, I shared with him the information that was

18        provided to me by Sergeant Sweeney as well as Trooper

19        Santhuff.

20   Q    Okay.  That's all you recall?

21   A    Yes.

22   Q    Okay.  And do you remember when that was?  Was that

23        after the lawsuit was filed?

24   A    No.  That would have been before the lawsuit was filed.

25        Well, actually, I don't know when the lawsuit was
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 1        filed, but what I can tell you is that that

 2        conversation occurred before I counseled Lieutenant

 3        Nobach and Brenda Biscay.

 4   Q    I see.  So what day did you interview Trooper

 5        Santhuff -- Santhuff?

 6   A    I don't know.

 7   Q    Well, let's see.  Is it fair to say it must have been

 8        oh, say, a week before you actually gave out the 095?

 9   A    What I can tell you is that it was before the 095 was

10        issued.

11   Q    What time of day did you get the -- what time of day

12        did you learn that -- that Trooper Santhuff had talked

13        to -- had reported this breast rubbing incident?

14   A    I don't know.

15   Q    Okay.  Well, let's put up 57 again, if we can, and

16        focus on the bottom -- on that bottom paragraph.

17                  MR. SHERIDAN:  I'm sorry.  The first

18        paragraph, Greg.

19   Q    (By Mr. Sheridan) It says on March 29th that you were

20        informed, right?

21   A    Yes.

22   Q    And -- and on March 30th, you're meeting with -- with

23        Nobach and Biscay to hand out the 095, right?

24   A    Correct.

25   Q    So that means that you must have been pretty busy on
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 1        the 29th, right?

 2   A    I don't know what my day looked like on the 29th.

 3   Q    Okay.  So you must have interviewed at least two people

 4        on the 29th, made a decision to find that Santhuff and

 5        Biscay had engaged in improper conduct, met with

 6        Saunders to do that, and then typed up the 095s.

 7        Right?

 8   A    That's correct.

 9   Q    Okay.  And -- and in all of that time, you didn't take

10        additional time to interview any of the other members

11        of the 11 group -- 11-member group that was Aviation at

12        the time?

13   A    The concern regarding this situation here was the

14        sexual -- the alleged sexual harassment issue.  It

15        involved -- didn't involve the other 11 people or

16        however many people were in the unit.  This involved

17        the witness that saw it, which was Trooper Santhuff,

18        and him reporting it to Sergeant Sweeney who reported

19        it up the chain of command.  So I had no need to

20        interview the other parties or involve them.

21   Q    I understand that, but -- but isn't that based on the

22        idea that -- that the incident happened in a bubble and

23        it was just those three people, right?

24   A    Yes.

25   Q    But -- but you yourself -- you authored this document,
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 1        right?

 2   A    I sure did.

 3   Q    So you tell us it wasn't a bubble.  You tell us that

 4        the similar behavior by co-workers has become an

 5        acceptable practice.  So it's all 11 people,

 6        potentially, correct?

 7   A    The -- you're twisting it around.  The -- this 095 was

 8        generated as a result of the allegation that -- of

 9        alleged sexual harassment -- or... Yes, alleged sexual

10        harassment, the incident that occurred between Nobach

11        and Brenda Biscay.

12             Now, through -- the other information in this

13        document here is to let the lieutenant know.  So that

14        first part is dealing with the allegation.  And then

15        further down where it talks about other behavior that's

16        going on in the unit that needed to be addressed as

17        well, and I -- that's why I addressed it there -- in

18        there.  But the only persons that I felt that I needed

19        to talk to regarding the alleged Brenda rubbing her

20        breasts up against Jim Nobach's head was Santhuff and

21        Jim Nobach and Brenda and Sweeney.  There was no need

22        to talk to the other 11 people about that.

23   Q    Sir, would you take a look at the date of your

24        deposition and tell us what date that was?

25   A    I'm looking at a date at the bottom of this document,
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 1        and I'm assuming that's it.  September 20th, 2019.

 2   Q    All right.  So you've had -- that's what you said in

 3        your deposition.  Isn't it true, sir, that this new

 4        information that you're telling us today about them

 5        being -- Sweeney and Santhuff -- essentially conspiring

 6        in the improper behavior, you made this up for trial?

 7   A    Absolutely not.

 8   Q    Isn't it true that one of the reasons that the policies

 9        say you shall document incidents of improper behavior

10        is not just to protect the victim, but to protect you?

11   A    We don't document every -- we don't provide

12        documentation of dual law (phonetic) for every policy

13        violation.  That's not a requirement.

14   Q    But, sir, you divide misconduct into three categories,

15        the highest being major misconduct, don't you?

16   A    Yes.

17   Q    And, in fact, major misconduct almost always is subject

18        to an investigation, is it not?

19   A    Yes.

20   Q    And if there is sexual harassment, that is major

21        misconduct, is it not?

22   A    As I indicated yesterday, this was not determined to be

23        a major investigation.  It wasn't a major -- it was --

24        it was classified not as sexual harassment.  Had it

25        been classified as sexual harassment, then we would
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 1        have did an investigation through the Office of

 2        Professional Standards, but this situation did not

 3        warrant that.  It didn't rise to that level.

 4   Q    So, in fact, you have put Lieutenant Sweeney and

 5        Detective Santhuff in the position of not being given

 6        notice of an alleged act of misconduct because you

 7        never -- you say this happened and you never said

 8        anything.

 9   A    As division commander, I decided to handle the

10        situation at the lowest level possible which was at my

11        level instead of through the Office of Professional

12        Standards.  Again, every violation did not -- violation

13        of policy is not investigated by the Office of

14        Professional Standards.  If you want an example of

15        that, I can give you one.

16   Q    I just need a moment.

17             Now, you received this information about the

18        breast rubbing incident from Chief Drake, right?

19   A    Yes, sir.

20   Q    Okay.  And then you and Chief Saunders talked about

21        what to do about it sort of at the other end of the

22        process, right?

23   A    Yes, a conversation was had between -- that involved

24        Captain Saunders and an HR manager.

25   Q    Okay.  Oh, you're not committing that to being
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 1        Matheson; it could be somebody else?

 2   A    Yes.

 3   Q    All right.  And it's true, is it not, that both of

 4        these encounters, had you kept a case log, you would

 5        have written down what happened in those two

 6        encounters, correct?

 7   A    If I did a case log, yes.

 8   Q    And if you did a case log, you would have written down

 9        what Ryan Santhuff allegedly said to you in the case

10        log, right?

11   A    Yes.

12   Q    And Lieutenant Sweeney, right?  I'm sorry, and Sergeant

13        Sweeney?

14   A    Yes, sir.

15   Q    Okay.  But because you didn't keep a case log, nothing

16        is written down, correct?

17   A    I didn't keep a case log, no.

18   Q    Okay.  Now, during the time that you were supervising

19        Lieutenant Nobach, you understood that he was in the

20        2016 time frame, you understand that he was the only

21        certified flight instructor, correct?

22   A    Hmm, I'm not sure.

23   Q    Okay.  And you're aware that the certified flight

24        instructor is the person who is designated to do flight

25        training, or you didn't know that?
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 1   A    To my understanding, Lieutenant Nobach, as well as both

 2        of the sergeants, provided training.  So if that -- if

 3        you're telling me that that requirement is required,

 4        that certified for a training -- for them to train,

 5        then I would have to say that Lieutenant Nobach and

 6        both sergeants had that qualification.

 7   Q    Okay.  When did you supervise -- what years did you

 8        supervise Lieutenant Nobach?

 9   A    (Pause.)  I think I was an SOD commander for three

10        years, so I guess that would probably be maybe between

11        2015 and 2018.

12   Q    Thank you.  Okay.

13             And you're aware that in 2016, towards the end of

14        the fall time frame, that two new pilots were hired,

15        Jared Elliott and Anson Statema?

16   A    Yes, sir.

17   Q    And did you have anything to do with hiring them?

18   A    I -- well, I'm a division commander, so I would assume

19        that, yes, I would have to have some role in accepting

20        them into the unit, into the division.

21   Q    Okay.

22   A    Yes, sir.

23   Q    And were you aware that they were both certified flight

24        instructors?

25   A    I don't remember.
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 1   Q    Okay.  Fair enough.  Did you ever direct that

 2        Lieutenant Nobach should stop doing training and give

 3        other people the training duties?

 4   A    I don't remember that.

 5   Q    Okay.  Now, let's look at Exhibit 122.  And let me see

 6        if I need to get you a book.  Would you mind checking

 7        if that one has it in there?

 8   A    This one is 43 through 112.

 9   Q    So 113.  I have it.  Thank you.  Ah.  Here it is.

10             You're going to 122, sir.

11   A    122, yes.

12   Q    All right.  And you recognize this, do you not?

13   A    It looks like one of the pages for Lieutenant Nobach's

14        job performance appraisal.

15   Q    Why don't you turn the pages over and see if you see

16        whether or not that's a document that you created, and

17        then see if you have an electronic signature on there.

18   A    (Witness perusing document.)  Okay.  This is -- I did

19        create this job performance appraisal on -- for Jim

20        Nobach.  And as far as the signature, I -- I don't

21        remember providing an electronic signature so that's

22        the thing -- (inaudible).

23   Q    All right.  That's fine.

24             All right.  This is a document that you created in

25        the usual course of business?

0035

 1   A    Yes, sir.

 2   Q    And it was meant -- this document, although it is -- it

 3        refers to a period of time, I believe it's signed in,

 4        what, February 2017, or something like that, but, in

 5        fact, it covers the year 2016, correct?

 6   A    Yes, sir.

 7   Q    All right.  And you are the author of the pages in this

 8        document?

 9   A    Yes, sir.

10                  MR. SHERIDAN:  Plaintiff offers Exhibit 122.

11                  THE COURT:  Any objection?

12                  MR. BIGGS:  No objection, Your Honor.

13                  THE COURT:  All right.  Plaintiff's Exhibit

14        122 is admitted.

15                  MR. SHERIDAN:  All right.  Thank you.  Greg,

16        go ahead and put up -- oh, may we publish?

17                  THE COURT:  You may.

18   Q    (By Mr. Sheridan) Okay.

19                  MR. SHERIDAN:  And Greg -- thanks for blowing

20        that up.

21   Q    (By Mr. Sheridan) This has a title heading of

22        "Lieutenant Job Performance Appraisal."

23             Would you just explain to the jury what the

24        process is and what the procedures are for giving

25        performance evaluations to the people you supervise,
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 1        frequency and such?

 2   A    Okay.  The job performance appraisal, it's basically an

 3        evaluation of the employee's performance.  And in this

 4        particular appraisal here, it's conducted annually, and

 5        it's an opportunity for the supervisor to share

 6        information about what they observe, you know,

 7        regarding their employees.  It's -- it's an opportunity

 8        to provide positive feedback as well as negative

 9        feedback because the whole goal here is to try and help

10        our employees succeed.  And so it's critical that we

11        provide honest, meaningful feedback regarding their

12        appraisal so that they can make improvements where they

13        need to make improvements at or so that we can, you

14        know, also, you know, tell them when they're doing a

15        good job, you know, to keep going.

16             So that's what the appraisal is for.  So it's --

17        it's a report of my observations of Jim Nobach

18        throughout the year of 2016.

19   Q    All right.  And it contains -- it contains headings

20        that aren't made by you; they're made by the Washington

21        State Patrol, right, or the State of Washington?

22   A    I'm not following.

23   Q    Headings like "Leadership"?

24   A    Yes.

25   Q    So these are categories that you're to comment on,
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 1        right?

 2   A    Yes, sir.

 3   Q    All right.  Let's turn to the leadership page.  It's

 4        the second page, please.

 5   A    Okay.

 6   Q    And let's look at the top -- yeah.  So it says

 7        "Leadership," and then under "Expectations," what did

 8        you write?

 9   A    I wrote -- I gave him a "fails to meet expectations."

10   Q    All right.  And then just below that, this is some of

11        the preprinted information about what the leadership

12        category pertains to, right?

13   A    Yes, sir.

14   Q    All right.  So it pertains to -- it says, "A leader

15        influences human behavior to achieve organizational

16        goals that serve the public while developing

17        individuals, teams, and the organization for future

18        service."  And then it gives some examples:  "Builds

19        trust and confidence, delegates authority, instructs

20        subordinates formally/informally, takes charge and

21        responds appropriately to situations," et cetera.  Then

22        this narrative, you wrote it, right?

23   A    Yes, sir.

24   Q    All right.  And you begin by writing that, "Lieutenant

25        Nobach is the aviation section commander --" oh, and by
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 1        the way, this narrative pertains to the leadership

 2        grade you gave him, right?

 3   A    Yes, sir.

 4   Q    Okay.  And you say -- you write, he reports -- "Reports

 5        of retaliation slash harassment allegations against the

 6        lieutenant were reported by section troopers."  And

 7        when you wrote that, you wrote it because it was true,

 8        right?

 9   A    Yes.

10   Q    So I notice that you didn't say by one trooper, you

11        said section troopers, plural, right?

12   A    Yes.

13   Q    Because more than just Trooper Santhuff complained

14        about sexual harassment and retaliation, right?

15                  MR. BIGGS:  Your Honor, excuse me.  We are

16        now getting into areas where we have motions in limine

17        pending that have not been ruled on, and we're talking

18        about other witnesses who have nothing to do with this

19        case.  At least that's the allegation.

20                  THE COURT:  Let's take our morning break.

21        It's 10:05.  So let's take our recess.  Members of the

22        jury will be on recess until 10:20.

23                       (Jury exits.)

24                  THE COURT:  Thank you.  Please be seated.

25             Are you talking about the 404(b) because that -- I

0039

 1   don't think that the 404(b) had anything to do with

 2   this.

 3             MR. BIGGS:  Your Honor, we have motions in

 4   limine that deal with issues for other workers, other

 5   complaints against the lieutenant that may or may not

 6   have been filed.

 7        Scott, do you have any -- Mr. Marlow is the one

 8   that kind of argued these motions.  But, basically,

 9   we're talking about, now they're trying to introduce

10   evidence -- they say they're not making a sexual

11   harassment claim in this case and they're not making a

12   hostile work environment claim in this case, and that's

13   exactly how you get that sort of information in.  This

14   has nothing to do with the case here, which is, did

15   somebody retaliate against this person.

16             THE COURT:  All right.  Mr. Sheridan.

17             MR. SHERIDAN:  Yes, well --

18             THE COURT:  And I guess I just -- well, I'll

19   hear from you.

20             MR. SHERIDAN:  Sure.  Thanks.  So this is --

21   the reality is that there's more than one person who

22   have complained, and it seems to us that what I was

23   going to do -- and I suppose we could ask him out of

24   the presence of the jury.  I was just going to ask him

25   who those people are that accused Nobach of retaliation
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 1   and their sexual harassment because that's what he

 2   wrote.

 3             THE COURT:  How is that relevant to the issue

 4   before the jury, which is that because Detective

 5   Santhuff reported the sexual -- the alleged sexual

 6   harassment, then it was retaliation against him?

 7             MR. SHERIDAN:  Because he's contradicted

 8   himself multiple times on this whole business about

 9   Santhuff confessing, essentially is here for the first

10   time at trial.  And so what they're doing is they are

11   saying that -- they're saying that there's an

12   environment of sexual harassment, but he says in part

13   of his testimony, it was only the little bubble, so he

14   didn't have to worry about it.  So he's being

15   disciplined -- this is a discipline -- I mean, I

16   shouldn't say this.  This is a counseling memo that

17   addresses the workplace that he created.  That's why

18   he's getting substandard leadership.  So all -- what

19   happens in the workplace is very relevant, and what

20   happens in the workplace -- the atmosphere in the

21   workplace -- we've briefed it in our trial brief.  This

22   is one of the ways that we've proved this through

23   circumstantial evidence.

24             THE COURT:  Well, and Captain Alexander

25   testified that there was the joking around and the
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 1        inappropriate behavior, and that has been already

 2        testified about.  So I'm trying to understand what

 3        specific information -- I'm afraid that you're getting

 4        into some specific allegations that have nothing to do

 5        with what happened with Mr. Santhuff.

 6                  MR. SHERIDAN:  May I just ask him the

 7        question out of the presence of the jury?

 8                  THE COURT:  Go ahead.

 9                  MR. SHERIDAN:  Thank you.

10                         OFFER OF PROOF

11   Q    (By Mr. Sheridan) Sir, we're back on the record for

12        your purposes, sir.

13             Can you tell us, when you used the plural about

14        complaints of sexual harassment and retaliation, who

15        were you referring to?

16   A    I couldn't tell you who I was referring to at this

17        time.  That was four years ago.  "Troopers" could also

18        include -- when I say "troopers," it also includes,

19        Your Honor, Sergeant Sweeney who brought this forward.

20        It -- it includes -- and Trooper Santhuff.

21             I'm not sure what my mindset was when I was

22        identifying the troopers.  I don't know if the

23        investigation -- I -- I think -- I'm not sure if it was

24        the OPS investigation, and I made a ruling on that as

25        well.  Maybe I pulled information out of there.  I

            Alexander, J. - Offer of Proof by Mr. Sheridan
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 1   don't know.  I can't tell you what troopers -- who I

 2   meant.  I can't identify or attach specific people to

 3   "troopers."

 4             THE COURT:  So you're not expecting any

 5   testimony, and I don't know if you can provide any

 6   testimony that Trooper Noll, just because it's a name I

 7   remember --

 8             THE WITNESS:  Yeah.

 9             MR. SHERIDAN:  Sure.

10             THE COURT:  -- that he also reported?

11             THE WITNESS:  I don't remember, Your Honor.

12             THE COURT:  All right.  Because I think

13   that's what we cannot have happen, but that's not where

14   you're going, correct?

15             MR. SHERIDAN:  No.  And apparently he's going

16   to say "I don't know."  All right.  So no harm, no

17   foul.

18             MR. BIGGS:  That is not true, Your Honor.

19   That is not no harm, no foul.  He's making a point that

20   there were other complaints, and that is not

21   appropriate.

22             MR. SHERIDAN:  It's not me that's making the

23   point.  It's his document.

24             MR. BIGGS:  No, you --

25             THE COURT:  Well, I think that the question

       Alexander, J. - Offer of Proof by Mr. Sheridan
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 1   of what he meant by "troopers," the jury is going to

 2   have "the troopers" and his explanation that it could

 3   include Sweeney when there's already been testimony

 4   that -- you know what --

 5             MR. SHERIDAN:  This is character evidence.

 6             THE COURT:  Hold on a second.  The document

 7   speaks for itself.  So the document has been admitted.

 8   The jury will have the document, and that will be the

 9   end of it.

10             MR. BIGGS:  Thank you, Your Honor.

11             THE WITNESS:  Can I talk to him?

12             MR. BIGGS:  Oh, we'll have a break.

13             THE COURT:  Well, we're going to be on break,

14   so you can talk to him.

15             THE WITNESS:  Thank you, Your Honor.

16             THE COURT:  All right.  We'll be in recess.

17                  (Recess taken.)

18             THE COURT:  Thank you.  Please be seated.

19             THE CLERK:  I'll get the jury.

20             THE COURT:  Please.

21        Are you feeling okay?

22             THE WITNESS:  Yes, ma'am -- Your Honor.

23   Thank you.

24             MR. SHERIDAN:  Take a look at Page 40 of

25   Nobach's deposition, and I'll give you, in advance, the
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 1        cites.

 2                  MR. BIGGS:  Are these some that you had

 3        designated?

 4                  MR. SHERIDAN:  These are new.  This

 5        particular one is new.  The next one is desig --

 6        pre-designated, but this came up in the testimony.

 7                  MR. BIGGS:  I'm looking for my sheet.

 8                  MR. SHERIDAN:  Do you have the -- you have

 9        the thing, the deposition?

10                  MR. BIGGS:  Just one second.  I've got it

11        here.

12                  MR. SHERIDAN:  It's -- it's Page 40-13

13        through 41-10.  Page 40-13 through 41-10.

14                  MR. BIGGS:  It's right here.

15                       (Jury present.)

16                  THE COURT:  Thank you.  Please be seated.

17             Go ahead.

18                  MR. SHERIDAN:  Thank you.

19                   DIRECT EXAMINATION (resumes)

20   Q    (By Mr. Sheridan) All right.  You still have the

21        exhibit open?

22   A    Yes, sir.

23   Q    All right.  Again, still in the narrative section, you

24        write that, "The investigation did -- did reveal a lack

25        of communication by the lieutenant which contributed to
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 1        a misunderstanding by members of his staff."  Is that

 2        what you wrote?

 3   A    Yes, sir.

 4   Q    Is that your explanation of what his actions were, sort

 5        of, in a nut shell?

 6   A    Which actions are you referring to, sir?

 7   Q    Meaning -- meaning when people complained about him,

 8        it's your view that it was just a communication issue.

 9   A    When the -- there were discussions that were had

10        between -- meetings that occurred between -- that

11        included Trooper Santhuff as well as Jim Nobach that I

12        had, and when I brought them in to -- to sit down and

13        throw everything on the table, what it revealed is that

14        there was a lack of communication and misunderstanding

15        between the lieutenant and Trooper Santhuff.  So that's

16        what I'm referring to, sir.

17   Q    All right.  You're actually referring to one or two

18        meetings in which you basically presided over meetings

19        with them in the room, right?

20   A    Yes, sir.

21   Q    And your -- you're not -- so you didn't find that there

22        was retaliation against Trooper Santhuff.  You found

23        that it was just a communication problem, right?

24   A    That's what it revealed, yes, the meeting with the

25        three of us.
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 1   Q    Okay.

 2   A    Well, at least the three of us were in the room.

 3   Q    And still, in this paragraph, you write, "In addition,

 4        inappropriate behavior in the workplace was tolerated

 5        over a period of time, some of which the lieutenant was

 6        a participant, contributing to some staff questioning

 7        his ability to lead."  And so, basically, it was your

 8        view that that was simply bad judgment on his part?

 9   A    Yes, sir.

10   Q    And that's why you marked him down as a leader?

11   A    Yes, sir.

12   Q    Now, the next paragraph begins, "The lieutenant

13        acknowledged his shortcomings and successfully made

14        adjustments to his leadership style."  Was that your

15        understanding, sir?

16   A    Yes, sir.

17   Q    Are you aware that he has testified in this case?

18   A    That he's testified?

19   Q    That he's been deposed.

20   A    Yes.

21   Q    And did you have an opportunity to read his deposition?

22   A    No, sir.

23   Q    All right.  Are you aware that he says that the

24        incident never happened?

25   A    Hmm.
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 1                  MR. BIGGS:  Objection, Your Honor.  That is

 2        not the testimony.

 3                  THE COURT:  Sustained.

 4                  MR. SHERIDAN:  Well --

 5                  THE COURT:  You can ask him what he knows.

 6   Q    (By Mr. Sheridan) Well, you -- do you know -- do you

 7        know about this issue with the shoulder holster?

 8   A    The shoulder holster?

 9   Q    Yeah.  Have you heard that his -- that his line was

10        that there was -- in a conference room, there was a

11        shoulder holster adjustment that happened; that that's

12        all he knows about?

13   A    No, sir.

14   Q    Okay.  Did you expect him to basically fess up and tell

15        the truth about what he was doing with Ms. Biscay?

16   A    When I -- are you referring to the counseling, sir?

17   Q    Yes.  I'm referring to the 095.

18   A    Okay.  So with the 095, it's more than me just reading

19        the 095 to Jim Nobach.  It was me bringing him in,

20        saying, okay, here's what -- the information that I

21        have.  And I went through and explained that Brenda

22        allegedly rubbed her breast up against the back of your

23        head; that's inappropriate.  And then I lay out my

24        expectations and, um -- and then -- and then I -- so

25        there's much more broader conversation that's
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 1        happening.  It's not just a short conversation.

 2             So then the -- then I read the 095 to Jim, and

 3        then I say, okay, well, if you don't -- do you have

 4        anything you want to say?  And he said nope, and I said

 5        well, okay, then you can sign.  So that's how that

 6        went.

 7   Q    Okay.  But it's fair to say that you confronted him at

 8        the meeting with the idea that Brenda was rubbing her

 9        breasts on the back of his neck?

10   A    Yes.

11   Q    Okay.  And neither denied it nor admitted to it?

12   A    No, sir.

13   Q    You're agreeing with me?  You're agreeing with me?

14   A    Right.  He neither denied nor came out and admitted it.

15        I just took it that, okay, he didn't have anything --

16        he didn't refute it; therefore, I'm assuming that --

17        that he's acknowledging it.

18   Q    Okay.

19                  MR. SHERIDAN:  Okay.  So, Your Honor, I would

20        like to move to publish the deposition of the

21        defendant, Lieutenant Nobach, and I have a copy --

22                  THE COURT:  I have one copy -- I have a copy

23        here.

24                  MR. SHERIDAN:  Oh, you have one?

25                  MR. BIGGS:  There's no objection, Your Honor,
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 1   to publishing the deposition.  However, counsel has

 2   just advised me a few minutes ago that he intends to

 3   use some of this.  It's not designated in advance.

 4             THE COURT:  Hold on a second.  I had a hard

 5   time hearing.

 6             THE CLERK:  Yeah.  Sorry.  I needed to get

 7   that open.

 8             MR. BIGGS:  It was not designated in advance

 9   as is required by the pretrial order, and now there

10   are -- I think there are some lines that we would like

11   to have read with the sections that Plaintiff is

12   designating.

13             THE COURT:  So there's sections -- lines that

14   you would like to have read?

15             MR. BIGGS:  In addition to what Plaintiff

16   just mentioned to me.

17             MR. SHERIDAN:  If counsel will show me

18   whatever the passages are -- I mean, CR 32 says that in

19   fairness --

20             THE COURT:  I would have -- I don't want to

21   have this argument in front of the jury.

22             MR. BIGGS:  Right.

23             THE COURT:  Just tell me what pages.

24             MR. BIGGS:  It's Pages 13 to 18.

25             MR. SHERIDAN:  It's Page 40-13 through 41-10.
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 1             THE COURT:  40 --

 2             MR. SHERIDAN:  13.

 3             THE COURT:  They have been designated.

 4             MR. SHERIDAN:  Yeah, that is --

 5             THE COURT:  Yeah.

 6             MR. SHERIDAN:  It's just so that we're not

 7   reading the whole thing that's multiple pages, I've

 8   narrowed it down to address this piece.

 9             THE COURT:  Oh, I see.

10             MR. BIGGS:  Right.

11             MR. SHERIDAN:  So there's no -- I could be

12   wrong, but I think there's no counter designation to

13   that.

14             MR. BIGGS:  I've never designated that

15   section.

16             MR. SHERIDAN:  We did.  It's a sub part.

17             MR. BIGGS:  Yes.  The designation that I

18   would like to have, Your Honor, is from Line 9 -- Line

19   8.

20             THE COURT:  Which one?

21             MR. BIGGS:  Line 8 forward.

22             MR. SHERIDAN:  From Page 40?

23             MR. BIGGS:  Yes.

24             THE COURT:  All right.  Okay.

25             MR. SHERIDAN:  We have no objection to that.
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 1   And, Greg, can you pull that off?

 2             THE COURT:  And, again, members of the jury,

 3   you will be given testimony from a deposition.  And I'm

 4   sorry if I'm repetitive.  A deposition is testimony of

 5   a witness taken under oath outside the courtroom.  I

 6   need to do this because this is a different deposition

 7   of a different witness.  The oath is administered by an

 8   authorized person who records the testimony word for

 9   word.  Depositions are taken in the presence of lawyers

10   for all parties.  The deposition will be read out loud,

11   correct?

12             MR. SHERIDAN:  It's by video.

13             THE COURT:  So you will do by video, this

14   part as well?

15             MR. SHERIDAN:  Yes.

16             THE COURT:  All right.  By video.  Insofar as

17   possible, you must consider this form of testimony the

18   same way that you consider the testimony of witnesses

19   who are present in the courtroom.  You must decide how

20   believable the testimony is and what value to give to

21   it.  A copy of the deposition will not be admitted into

22   evidence and will not go to the jury room with you.

23   All right.

24             MR. SHERIDAN:  Thank you.  Are you ready?

25                  (Inaudible.)
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 1                  (Audio recording played and transcribed

 2                  as follows:)

 3             UNIDENTIFIED SPEAKER:  So you're telling us

 4   that you knew that she was disciplined and that you

 5   were disciplined.  You understood it was for an

 6   interaction between the two of you, did you not?

 7             THE WITNESS:  No.

 8             UNIDENTIFIED SPEAKER:  So you thought that

 9   she was being separately disciplined for something that

10   was not something that you would try to find out about,

11   correct?

12             THE WITNESS:  I thought that she was being

13   disciplined for flipping the shoulder holster strap

14   over on my shoulder that was upside down.

15             UNIDENTIFIED SPEAKER:  While she was standing

16   behind you?

17             THE WITNESS:  Yes.

18             UNIDENTIFIED SPEAKER:  And while you were

19   seated at your desk?

20             THE WITNESS:  I wasn't at my desk.

21             UNIDENTIFIED SPEAKER:  Where were you?

22             THE WITNESS:  We were sitting at a conference

23   room table.

24             UNIDENTIFIED SPEAKER:  Okay.  All right.  And

25   so she stood behind you, and the story is -- what
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 1        you're telling us now is that she flipped your

 2        holster --

 3                  UNIDENTIFIED SPEAKER:  Objection.  Form of

 4        the question.

 5                  UNIDENTIFIED SPEAKER:  If I said it wrong,

 6        help me clarify that.

 7                  THE WITNESS:  My story has always been the

 8        shoulder holster strap on my left shoulder, she flips

 9        it over.

10                  UNIDENTIFIED SPEAKER:  All right.  And she

11        was standing behind you?

12                  THE WITNESS:  Yes.

13                       (End of audio.)

14   Q    (By Mr. Sheridan) So when you met with Lieutenant

15        Nobach on the 30th, he didn't tell you that story, did

16        he?

17   A    No, he didn't.

18   Q    Okay.  Let's go to 206, if we can.  I just want to get

19        this admitted.  Do you have that in front of you, sir,

20        206?  It's an org. chart.

21   A    Okay.

22   Q    All right.  And I'm just looking at the first chart.

23                  MR. SHERIDAN:  And for everybody reading, it

24        looks like it's Bates stamped in the lower right-hand

25        corner, SAN5295.
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 1   Q    (By Mr. Sheridan) And do you recognize this org. chart,

 2        sir?

 3   A    Yes.  It looks like a flowchart for the Special

 4        Operations Division.

 5   Q    And that's your division?

 6   A    Was.

 7   Q    All right.  And -- so I think --

 8                  MR. SHERIDAN:  Your Honor, this actually has

 9        multiple org. charts, and I think perhaps the parties

10        can work out what portion of this gets shown to the

11        jury, but I would like to just talk about the first

12        page and offer the first page, if that's appropriate.

13                  THE CLERK:  If it's going to be the first

14        page, it needs to be -- the first page removed.

15                  THE COURT:  It has not been offered yet.

16                  MR. SHERIDAN:  All right.  Thanks -- thank

17        you, Judge.

18             All right.  Right now, we're just offering the

19        first page of the exhibit, and I think we may wind up

20        submitting more pages, but I hadn't talked to the other

21        side about it.

22             So we offer the first page, and that's it.

23                  MR. BIGGS:  There's no objection to the first

24        page, Your Honor.  The only thing is we should have

25        some foundation.  There's a date that's obscured at the
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 1        bottom of the page.  Make sure that we all know what

 2        that says.

 3                  MR. SHERIDAN:  I'll ask him, Your Honor.

 4                  THE COURT:  So I think this needs to be

 5        marked as Plaintiff's Exhibit 262?

 6                  THE CLERK:  263.

 7                  MR. SHERIDAN:  All right.

 8                  THE COURT:  All right.  So it will be 263.

 9                  MR. SHERIDAN:  All right.  And we'll

10        substitute another copy in the record for 263.  Will

11        you note that, Greg?

12   Q    (By Mr. Sheridan) So you're looking at what is going to

13        be 263, and that org. chart we can put up on the screen

14        now with the Court's permission to publish?

15                  THE COURT:  Um, you may.

16   Q    (By Mr. Sheridan) All right.  And will you just help

17        guide us through what you were in charge of during the

18        time that you were in Special Operations?  And I want

19        to note that apparently in the lower right-hand corner,

20        it looks like it's a 2018 version.  Okay?

21   A    Okay.

22   Q    So this would have been the year that you left.

23   A    Okay.

24   Q    In 2017 and 2016, would this be an accurate portrayal

25        of your org. structure?
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 1   A    Yes, sir.

 2   Q    All right.  So let's talk about -- what was the

 3        Executive Service Section?

 4   A    The Executive Services Section, that's the protection

 5        veto for the governor.

 6   Q    Okay.  These are the people that are sort of the, what

 7        do they call it, Secret Service of the President?

 8   A    Yes.

 9   Q    Okay.  And, um -- and you were in charge of them?

10   A    Yes, sir.

11   Q    Okay.  And then Admin III.  Who was that during the

12        time -- say, the 2016 time frame?

13   A    You know what, let's back up a little bit here.  The

14        Executive Services Section, that also includes two

15        other detachments.  So you've got the detachment that's

16        with the governor all the time, kind of like a secret

17        service, and then you have capitol campus security.

18        Those are troopers that protect the -- patrol and

19        protect the capitol campus.  And then you have mansion

20        security.  Those consist of -- that unit consists of

21        cadets that pull security directly at the governor's

22        mansion.

23   Q    Okay.  All right.  And then how about the Admin III

24        assistant?  Who was that in 2016?

25   A    That was my assistant.  I've had one, two -- I think
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 1        that person there would be Ms. Lillian Dyous.

 2   Q    Okay.  All right.  And then the aviation section, you

 3        were also in charge of, and that was Lieutenant Nobach,

 4        right?

 5   A    Yes, sir.

 6   Q    All right.  And then I see that there's four subparts

 7        to his org. chart.  Could you just explain to the jury

 8        what they were?

 9   A    L&I security is Labor & Industries.  We have a contract

10        to pull security over at their -- their location in

11        Tumwater.

12   Q    And, sir, is that security in sort of the normal sense

13        to have bodies present to prevent harm?

14   A    Yes, sir.

15   Q    Okay.  So it's not technical security.  It's not

16        computer security kind of stuff?

17   A    No, sir.

18   Q    Got it.  All right.  And how about the next one?

19   A    Let's see here.  And then the -- okay.  So the other

20        three:  Technology and air operations, maintenance

21        supervisors, that all falls under, within that section,

22        the aviation section, in that building.

23   Q    Okay.  All right.  Including maintenance and such?

24   A    Yes, sir.

25   Q    Okay.  All right.
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 1             Now, I want to go back to Exhibit 113, if I may.

 2        And this is already admitted.  So, sir, I'm going to

 3        direct you, if I may, to -- that whole book is Exhibit

 4        113.  And I'm going to ask you to turn to Chapter 8.

 5   A    Okay.

 6   Q    And it's Page 127.

 7   A    Okay.

 8   Q    Okay.  All right.

 9                  MR. SHERIDAN:  And, um, Greg, I'm going to

10        focus on A-1, if that's okay.

11   Q    (By Mr. Sheridan) So this is rules of conduct, right?

12   A    Yes, sir.

13   Q    And you are bound by the rules of conduct?

14   A    Yes, sir.

15   Q    And so is every other employee of the Washington State

16        Patrol, right?

17   A    Yes, sir.

18   Q    So it says under A -- it says, "The Washington State

19        Patrol -- this is No. 1 -- the Washington State Patrol

20        rules of conduct shall govern the official and

21        unofficial actions of all employees.  A violation of

22        the rules of conduct may be sufficient cause for

23        disciplinary action."  You understood that to be the

24        case in 2016, right?

25   A    Yes.  That's what the policy is.
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 1   Q    All right.  And then if you would, turn to Page 128,

 2        which is unacceptable conduct -- employee conduct.

 3        Okay.  That's 128?

 4   A    Page 128?

 5   Q    Yes, please.

 6   A    Okay.

 7   Q    And the first one under "policy" is "unacceptable

 8        conduct."  Did you see that, sir?

 9   A    Yes.

10   Q    It says, "Employees may not engage in conduct which

11        impedes the ability of the Department to effectively

12        fulfill its responsibilities."

13             Would you agree, sir, that the actions of

14        Lieutenant Nobach with Brenda Biscay would have impeded

15        the ability of the Department to effectively fulfill

16        its responsibilities?

17   A    Yes, sir.

18   Q    Number -- I'm sorry, Letter B, "Causes a lessening of

19        public confidence in the ability of the Department to

20        perform its functions."

21             And would you agree that the actions by Lieutenant

22        Nobach would have caused a lessening of public

23        confidence if it got out?

24   A    Yes, sir.

25   Q    And C says, "Causes an adverse effect on the discipline
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 1        and efficiency of the Department."

 2             And would you agree that the actions -- the breast

 3        rubbing incident causes an adverse effect on the

 4        discipline and efficiency of the department?

 5   A    Yes, sir.

 6   Q    And going on to the next page, on D, would you agree

 7        that the actions of Lieutenant Nobach and Ms. Biscay

 8        impaired their ability to perform their job,

 9        considering it was during the workday?

10   A    I think they could still get their job done.

11   Q    Fair enough.

12             And looking at F, F is the one that you've said

13        did not apply, creates a hostile or discriminatory work

14        environment?

15   A    Yes, sir.

16   Q    Okay.  I would like you to look at B now.  And it's on

17        the same page.  B deals with immoral conduct.  It says,

18        "Employees shall maintain a level of moral conduct in

19        their personal and business affairs which equates with

20        the high ethical standards expected by the public of

21        law enforcement agencies and which will not constitute

22        unacceptable conduct as described in these rules."

23             Would you agree that the actions of Lieutenant

24        Nobach and Ms. Biscay regarding the breast rubbing

25        incident would fall under this category?
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 1   A    Um, yes.  The actions of Brenda, yes.

 2   Q    Okay.  And then -- okay.  Now I would like you to take

 3        a look at Chapter 7, and it will be Page 120 in Chapter

 4        7.  Tell me when you're there, sir.

 5   A    I'm there.

 6   Q    Okay.  And just for record purposes, if you would go

 7        back to Page 119.  You'll see that the heading is

 8        "Employee rights.  Personnel files.  Polygraph

 9        examinations."  So this section pertains to employee

10        rights.  Okay?

11   A    Okay.

12   Q    All right.  So I'm on Page 120 now, and I'm looking at

13        A.  It says "Employees under investigation shall be

14        informed of the nature of the investigation prior to

15        any questioning."  You would agree that's the case,

16        right?

17   A    For an OPS investigation, yes.

18   Q    Okay.  You can conduct investigations in house, can't

19        you?

20   A    Yes, sir.

21   Q    Wouldn't you agree that if you're conducting an

22        investigation in house, that this also applies as an

23        employee right?

24   A    Yes, of course.  The employee is -- there will be a

25        conversation with the employee at some point in time,

0062

 1        yes, sir.

 2   Q    Okay.  And the -- looking at B, it says, "The employee

 3        under investigation shall be informed of the name of

 4        the person in charge of the investigation and the name

 5        of the questioners and all persons to be present during

 6        the questioning.  The employee shall be informed of

 7        what investigative section the investigator

 8        represents."  And you agree that that should happen as

 9        well, right?

10   A    For an OPS investigation, yes, sir.

11   Q    Okay.  And I guess if it's an in-house, everybody would

12        realize it's you and -- right?

13   A    Yes, sir.

14   Q    All right.  Now, I would like you to look at Chapter

15        12, and -- turn to Chapter 12, and then if you would

16        turn to Page 343.

17   A    Okay.

18   Q    All right.  And this section pertains to agency

19        accountability, correct?

20   A    Yes.

21   Q    And the heading for Chapter 12 is "Complaint and

22        disciplinary procedures."  Right?

23   A    Yes, sir.

24   Q    Okay.  Do you happen to know what CLEA is, C-L-E-A?

25   A    I know what it is, yes.
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 1   Q    What is it?

 2   A    I don't know -- I can't say --

 3   Q    Put it in words?

 4   A    -- what the acronym means.

 5   Q    Okay.  Fair enough.

 6             I'm on Page 43, "Public --" let's see, 43.  And

 7        this -- this has to do with employee accountability

 8        under Section A.

 9             It says, "Like all public service agencies, the

10        Washington State Patrol is accountable for the acts and

11        omissions of its employees.  To ensure and exercise its

12        accountability, the Department utilizes an internal

13        review system to examine official acts and omissions."

14             Can you tell us, what is that internal review

15        system, if you know?

16   A    No, I don't know.

17   Q    Okay.  And it's fair to say that with regard to your

18        actions pertaining to the breast rubbing incident and

19        your work on it, you would agree that there really was

20        no oversight of you; is that true?

21   A    Yes, there is oversight.  I have an assistant chief

22        that I respond to -- that I report to.

23   Q    So the oversight in the decision not to do an

24        investigation, are you telling us that it was Captain

25        Drake?
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 1   A    No.  The decision as far as how to handle it, that was

 2        my decision as the commander.

 3   Q    Who did the oversight to see if your decision was

 4        right, if anyone?

 5   A    Well, I -- I -- I would think that if I'm following

 6        what you're asking me, it's a combination of the Human

 7        Resource division as well as the Office of Professional

 8        Standards whom I did consult with which -- to come up

 9        to the decision that I decided to make regarding how it

10        was going to be handled.

11   Q    But, sir, wouldn't you agree with me that they are your

12        peers, not your managers?

13   A    Well, the Office of Professional Standards, that

14        commander, he is the standard officer.  So if I was

15        going to make a decision that -- and he didn't --

16        didn't agree with, then he'd -- he'd let me know that,

17        and if we still couldn't agree, then I guess we would

18        push it up the chain of command to have a mediator

19        determine which direction we're going to go.

20   Q    So... But in this case, he was right on board with you,

21        right?

22   A    Yes, sir.

23   Q    And -- and when you say "we would push it up," you were

24        direct report to Drake at the time, Captain Drake?

25   A    Yes.  Assistant Chief Drake, yes.
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 1   Q    And was -- I'm sorry, assistant chief.

 2             And Saunders, he was a direct report to whom in

 3        2016?

 4   A    Oh, well, that would be Assistant Chief Drake as well

 5        because he's the commander over the Investigative

 6        Services Bureau which includes the Office of

 7        Professional Standards.

 8   Q    Is it fair to say that in making the decision to

 9        only -- to not investigate and to give Nobach an 095,

10        you did that without the approval of Assistant Chief

11        Drake?

12   A    I didn't need Assistant Chief Drake's approval to

13        provide the 095; however, I did consult with him

14        regarding what direction I was going to take.

15   Q    And he approved?

16   A    Yes.

17   Q    Okay.  All right.  Now, I'm still on the same page.

18        I'm on Page 343 of Chapter 12 of Exhibit 113.  Under

19        relationship -- Section B, "Relationship between

20        employees and the public," the rule says "Public

21        confidence in the ability of the Department to

22        investigate and properly adjudicate all complaints

23        against its employees must be maintained."  Do you

24        agree with that?

25   A    Well, I mean, it's a policy.  Yes, I believe it.
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 1   Q    Okay.  And the second sentence says, "The Department

 2        has the responsibility to seek out and discipline those

 3        whose conduct discredits the Department or impairs the

 4        effective operation."

 5             And you would agree with that as well, correct?

 6   A    It's a policy.  Yes, sir.

 7   Q    Okay.  But you would agree with the underlying purpose,

 8        correct?

 9   A    Yes.  It's a policy.  I believe everything in this

10        manual.  It's a policy, and that's what I'm adhered to

11        follow.

12   Q    All right.  Now let's go back to Exhibit 260, if we

13        can, and let's see.  Do you have that there?  You

14        might.  Oh, nope -- it's a thin book.  Oh, maybe this

15        is it.  Oh, this is it.  I have it.  I'm sorry.

16             And for everybody's, I hope, assistance, I'm going

17        to refer to Bates stamp numbers.

18             Sir, in the lower right-hand corner of this

19        exhibit are unique numbers that the lawyers put on

20        documents, and I'm going to -- I'm going to -- I'm

21        going to say those numbers and -- and ask you to turn

22        to it.  The first one is Page 2657, and the subject is

23        the complaint.

24   A    Okay.  What do you want me to turn to now?

25   Q    It's Bates stamped in the lower right-hand corner in
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 1        sort of a big font, and it's 2657.

 2   A    Gotcha.

 3   Q    Thank you.

 4   A    Okay.

 5   Q    Okay.  Okay.  Now, this is -- this is basically a

 6        guidance for people who are investigating as sort of

 7        explaining what the process is, right?

 8   A    Yes.

 9   Q    Okay.  All right.  And this is Chapter 1, and it says

10        it's for administrative investigations of commissioned

11        personnel.  So under "complaint," it defines a

12        complaint as "An allegation of circumstances amounting

13        to a specific act or omission that, if proven true,

14        would amount to employee misconduct."  And you would

15        agree that that's the working definition of a

16        complaint, right?

17   A    Okay.  Yes.

18   Q    Okay.  And then "misconduct," below that, "Is an act or

19        omission by an employee which, if proven true, would

20        normally result in some sort of disciplinary action."

21        And you agree with that as well, right?

22   A    Yes.

23   Q    And some of the bullets that they give for illumination

24        include committing an unlawful act; violation of a

25        department policy, procedure, rule; conduct which may
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 1        reflect unfavorably, and I think we may have been

 2        through some of this yesterday.

 3             This -- you would agree that the acts of

 4        Lieutenant Nobach and his assistant would fall under

 5        this section as misconduct?

 6   A    Neglect of duty, yes.

 7   Q    And violation of department policy and procedures --

 8   A    And violation of department policies and procedures,

 9        yes.

10   Q    Okay.  All right.  And then turn to 2660, if you would.

11        2660.

12   A    Okay.

13   Q    And, again, this pertains to the Internal Incident

14        Report, the IIR.

15             So when a complaint is received and it appears

16        more -- there may be a violation of a policy, the

17        applicable Internal Incident Report shall be completed,

18        and you understand that that is the procedure, right?

19   A    Yes.

20   Q    Okay.  And the second paragraph says, "A summary of the

21        allegations shall outline the details of the complaint

22        sufficiently to apprise the employee of the nature of

23        the charges."  And that -- you agree with that as well;

24        that that is the purpose -- or a purpose of the IIR?

25   A    Correct -- yes, for an IIR when it involves an
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 1        investigation that is going to be investigated by the

 2        Office of Professional Standards.

 3   Q    Okay.  All right.  And then if you would turn to 2661.

 4   A    (Witness complies.)

 5   Q    And this is just to sort of give some background about

 6        the process.  It says complaints -- "Complainants --

 7        people who complain -- don't have to appear in person

 8        or prepare their own complaint form."  You would agree

 9        with that, right?

10   A    I agree with everything that's in the manual.

11   Q    Okay.  Under "preliminary investigation," Section F, it

12        says, "In certain circumstances, a preliminary

13        investigation may be initiated before an administrative

14        investigation.  A preliminary investigation is used to

15        determine if factual information exists indicating a

16        violation of policy occurred and whether there's

17        department personnel --"

18             Would you degree that that is the purpose of a

19        preliminary investigation, to see if -- if there's

20        factual information to support, I guess, an

21        investigation?

22   A    I believe everything that's in the manual.  Yes, sir.

23   Q    Okay.  And it says also that there's a time limit, that

24        it takes ten -- no more than seven days.  Do you try to

25        follow that?

0070

 1   A    If a preliminary investigation is going to be

 2        initiated, yes, we follow it.

 3   Q    Okay.  And then it says that if the appointing

 4        authority rejects the complaint, the preliminary

 5        investigation shall be closed and the reason for the

 6        closure documented in the case log.  And that is your

 7        understanding of the procedure if there's a finding

 8        that there is -- that no factual information exists

 9        indicating a violation of public policy?

10   A    Yes, sir.

11   Q    Okay.  So at the bottom of Page 2661 are some bullet

12        lists that say, "Each preliminary investigation must

13        result in one of the following determinations:  Either

14        no factual determination, the allegation is not a

15        complaint, or a factual information of a violation

16        exists, and then determination of alleged criminal

17        misconduct."  Those are the four findings that have to

18        be found, right?

19   A    Where are you reading from?

20   Q    Sorry.  So I'm at 2661 onto 2662.  So start at the

21        bottom of 2661.

22                  MR. SHERIDAN:  Greg, can you go over to the

23        second page?

24                  THE WITNESS:  Okay.  And your question, sir?

25   Q    (By Mr. Sheridan) Yeah.  Whether or not you agree with
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 1        those four bullets.  You have to come up -- you have to

 2        follow one of those -- find one of those bullets in

 3        order to not move forward.

 4   A    Yes.

 5   Q    Okay.  On the same second page -- this is Page 60 --

 6        2662.  Under "Processing the Internal Incident Report,"

 7        it says, "The appointing authority --" that's you,

 8        right, regarding Lieutenant Nobach in 2016?

 9   A    That's correct.

10   Q    "The appointing authority determines whether the

11        complaint against an employee, if proven, constitutes a

12        violation of regulations sufficient to warrant

13        discipline -- warrant discipline and can be resolved

14        without using the formal process."

15             And then if we follow the bullets down to the -- I

16        guess it's two, four -- fourth bullet, it says, "Once

17        OPS receives an IIR, a case number will be assigned."

18        And I want to skip to the last sentence.  It says "The

19        OPS commander will assign the case either to OPS or the

20        division district in which the allegation occurred."

21             Could you explain to the jury a little bit about

22        that, about who gets assigned a complaint?

23   A    While I was a detective in internal affairs, but I was

24        never the commander, so you're going to have to ask the

25        commander.
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 1   Q    Oh.  Okay.

 2             Let's take a look at -- let's go up to the

 3        flowchart, if we can, and for your reference, it's at

 4        Chapter 1, Section 16.

 5   A    Okay.

 6   Q    All right.

 7                  MR. SHERIDAN:  So, Greg, we're going to look

 8        at the section -- I guess that's a good view.  It looks

 9        readable.

10   Q    (By Mr. Sheridan) So it says -- so if there's an IIR

11        and it's sent to the district division commander, it

12        can either be accepted or rejected, right?

13   A    Yes.

14   Q    All right.  And -- and you can also request a

15        preliminary investigation, right?

16   A    Correct.

17   Q    Okay.  Now, above the IIR at the point where the

18        supervisor determines that the complaint violates

19        policy, there's -- instead of issuing an IIR, you can

20        issue an N-I-M, a NIM.

21             Can you tell the jury what that is?

22   A    A NIM is a non-investigated matter.  That's what it

23        stands for.  And let's say we get a complaint -- a

24        speed complaint from the public.  What that does is

25        that gives -- gives the agency an opportunity to talk
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 1        to the complainant and hear what they have to say

 2        and -- and then once -- so let's say if I got a NIM on

 3        a trooper, okay?  What I would do is have a

 4        conversation with the person that's filing the

 5        complaint, and then what I would do is give them -- ask

 6        them, Do you want to file a formal complaint, or I can

 7        handle this through a non-investigated matter, meaning

 8        that I can have a conversation with the trooper and get

 9        the trooper's side of the story.

10             And then if the trooper -- depending on what the

11        trooper says, if the trooper admits to it, then I will

12        discipline the trooper with an 095 or what -- other

13        levels, and then I would have -- I would get back with

14        the complainant and explain to them what happened, you

15        know, how I handled the process.

16             But if the complainant wants to file a formal

17        complaint and doesn't want it to be a non-investigated

18        matter, they want it investigated, then it would be

19        investigated.

20   Q    So even if you thought there was no violation of

21        policy, it's if the person who is the alleged victim

22        said they wanted it investigated, it would be?

23   A    Yes, sir.

24   Q    Okay.  So that requires you to converse with the

25        alleged victim, right?
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 1   A    That's right.

 2   Q    Okay.  And looking at the definition, I'm about the

 3        third paragraph down.  Well, I guess -- we might as

 4        well cover the whole thing.

 5             Looking at the second paragraph, it says, "If the

 6        alleged misconduct is minor in nature and would require

 7        only counseling or minor supervisory intervention, it

 8        may be classified as a NIM, and no formal investigation

 9        will be conducted."  And you would agree with that,

10        right?

11   A    I agree with everything that's in the manual.  Yes,

12        sir.

13   Q    Okay.  And so -- and I'm -- right now, I'm looking at

14        Page 2731, and I'll ask you to turn to that.  2731.

15   A    Okay.

16   Q    All right.  And this is the section referring to the

17        non-investigated matter, right, the NIM?

18   A    Yes.

19   Q    Okay.  So it says here that if the alleged misconduct

20        is minor in nature and would require only counseling or

21        minor supervisory intervention, it may be classified as

22        a NIM and no formal investigation will be conducted."

23             Now, you're not saying that that's what happened

24        with regard to Lieutenant Nobach and Ms. Biscay, right?

25   A    The NIM -- we would never use a NIM for -- the NIMs are
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 1        mostly used for complaints that we receive from the

 2        public regarding -- regarding an action by a trooper,

 3        and if they get so many NIMs, then it will trigger --

 4        we call them red flags.  It will trigger a red flag.

 5        So if we get three NIMs that are similar in nature,

 6        then that would automatically trigger an OPS

 7        investigation.

 8   Q    Okay.

 9   A    So I would never -- NIM would have nothing to do with

10        the situation that we're talking about today.

11   Q    Right.  And, for example, if a person who was arrested

12        complained that their, say, cuffs were too tight, that

13        would -- that might be a NIM because tough -- cuffs

14        being tight might be part of the game when you're

15        arrested?

16   A    I don't know that I would consider that -- I would use

17        that as a NIM.

18   Q    Okay.  Fair enough.

19   A    I wouldn't use that.  That -- that's -- no, I wouldn't

20        use a NIM for that.

21   Q    Can you give us an example?  That was my effort.

22   A    Of a NIM?

23   Q    Yeah.

24   A    Of a NIM?

25   Q    Yeah.
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 1   A    Okay.  If a person called and said that the trooper

 2        blew through a stop sign --

 3   Q    Okay.

 4   A    -- and they don't think that that's proper, then that's

 5        something that I might have a conversation with the

 6        trooper about.

 7   Q    Okay.  Thank you.  So this is basically for the public?

 8   A    Yes, sir.

 9   Q    Thanks.

10             Now, you know how to do an investigation, do you

11        not?  I mean, you've done them before?

12   A    Yes, sir.

13   Q    Right.  Let's take a look at Exhibit 239, if we can.

14   A    239?

15   Q    Yes, please.

16   A    I don't think I have that.

17   Q    Okay.  I'm sorry.  You're correct.  You do not.  My

18        apologies.

19   A    Okay.

20   Q    All right.  And this is a State Patrol investigator's

21        case log, correct?

22   A    Yes.

23   Q    And this is one that you completed -- you begun it

24        around May 6, 2016, correct?

25   A    Correct.
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 1   Q    And this is basically -- this was in response to a

 2        complaint by a civilian regarding how Lieutenant Nobach

 3        did an investigation?

 4                  MR. BIGGS:  Pardon me, please, Your Honor.

 5        We are well outside of reasonable range here.

 6                  THE COURT:  Are you objecting to the

 7        admission of this exhibit?

 8                  MR. BIGGS:  Yes, Your Honor.  Yes.  I'm

 9        objecting to --

10                  THE COURT:  I'll sustain the objection.

11                  MR. BIGGS:  -- talking about it or recording

12        it.

13                  THE COURT:  Sustained.

14                  MR. SHERIDAN:  Fair enough.

15                  THE COURT:  The jury will disregard that last

16        comment.

17   Q    (By Mr. Sheridan) All right.  Did there come a time

18        that -- so let me just summarize.  You know that if

19        you're conducting an investigation, you know to take a

20        complaint, you know to do an IIR, you know to do a case

21        log.

22   A    That's not always -- you keep trying to make it seem

23        like you automatically do that.  It's not -- you don't

24        do that all the time, you don't do one all the time.

25   Q    Well, you do it whenever there's an investigation,
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 1        right?

 2   A    I'm sorry?

 3   Q    You do it whenever there's an investigation?

 4   A    You do it when it's an OPS investigation.  If it's

 5        going to be an investigation that's going to be

 6        conducted by the Office of Professional Standards,

 7        then, yes, you do a log and you do an IIR.

 8   Q    Well, we've just been going through the administrative

 9        investigations file, and you've said that the NIMs

10        don't apply.  Can you point me to the place in Exhibit

11        260 that says that you don't have to do a case log, you

12        don't have to do an IIR?  Show me where it says you

13        don't have to do that.

14   A    It's not in there.

15   Q    It's not in there?

16   A    No.

17   Q    Well, how do you have authority to ignore the -- the

18        policy and procedure?  When did you get to not listen

19        to it?

20   A    As indicated before, if it's going to be a case that's

21        going to be investigated by the Office of Professional

22        Standards, then those cri -- then we have to follow the

23        criteria that's in the administrative manual,

24        investigative manual.  This situation here was not

25        going to be investigated by the Office of Professional
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 1        Standards.

 2   Q    So -- so let me get this right.  Are you saying -- so

 3        are you saying that -- let's say I'm a trooper and

 4        you're my friend and I commit a serious crime, oh, I

 5        don't know, I hit somebody or shoot somebody.  Are you

 6        saying that you have the discretion to say this is not

 7        going to be an investigation so we don't have to follow

 8        any of the procedures?

 9   A    Common sense would say that I would conduct -- that

10        would have the need for a very thorough investigation.

11   Q    Well, are you saying you're the person who gets to

12        decide when the policy applies and when it doesn't?

13   A    The policy, sir -- the policy that you're referring to,

14        all those steps we just went through, that's pertaining

15        to an investigation that's going to be conducted by the

16        Office of Professional Standards.  Our troopers, as

17        imperfect as they are, they -- not every violation of a

18        policy is going to be investigated by the Office of

19        Professional Standards.  Not every violation of a

20        policy is going to require an investigator log.  Not

21        every violation of a policy is going to require an

22        Internal Incident Report or the IIR.

23   Q    Well, there's -- there's a process here that doesn't

24        seem to have any of the language that you're now

25        telling the jury.  Is there any place that it's written

0080

 1        down that you get to decide when something is going to

 2        the -- to internal -- what is it?  Internal?

 3                  UNIDENTIFIED SPEAKER:  OPS?

 4   Q    (By Mr. Sheridan) Yeah.  OPS and when it doesn't?  Is

 5        that your decision?

 6   A    Yes, sir.  Yes.

 7   Q    So the example that I gave, although it's sort of way

 8        out there, if you wanted to not do one, you could?

 9   A    I can try and say that I'm not going to do it, but

10        that's not the way that it will go down.

11   Q    Okay.  So what I want to understand is how is it that

12        you think when there's not a shred of writing in here

13        that says that you have the power to not have an

14        investigation done, I guess, as the appointing

15        authority?  Where is it that that comes from?

16   A    I don't know where it is in the manual, but the

17        appointing authority, as the commander over the

18        division, it's my decision whether we're going to go

19        forward with an investigation.  It, of course -- if

20        it's -- if it's something that's so horrendous as you

21        just indicated like a murder or something severely

22        criminal occurred, then we're going to do an internal

23        affairs investigation.

24   Q    But you're the one who gets to decide if it's

25        important?  It has to be criminal now?
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 1   A    Those are your words, sir.

 2   Q    Okay.

 3             So take a look at Page 345, if you would, of

 4        Exhibit 113.

 5   A    345?

 6   Q    Yes, please.

 7                  MR. SHERIDAN:  And, Greg, we're going to be

 8        looking at B, the process.

 9   Q    (By Mr. Sheridan) Yeah.  113 is the one that takes up

10        the whole book.

11   A    So you want me to go to 113 or 345?

12   Q    No.  No.  113, Page 345.

13   A    113, Page 345.

14   Q    Right.  Tell me when you're there.

15   A    What Chapter?

16   Q    Chapter 12, please.

17   A    Okay.  Okay.

18   Q    All right.  So it says under "complaint process" -- do

19        you see that, No. 1?

20   A    Yes.

21   Q    "Supervisory and commanded employees shall initiate a

22        local investigation when the alleged misconduct is

23        reported or is a part of a routine supervisory

24        management disciplinary process.  Local investigations

25        shall follow the procedures outlined in the
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 1        administrative investigation manual," and that's

 2        Exhibit 260.

 3             So it says "shall," right?

 4   A    Yes.

 5   Q    So it doesn't say "may," correct?

 6   A    Correct.

 7   Q    So you have to do -- you have to follow the rules

 8        without variation, right?

 9   A    Of course.  We follow the rules.  We're bound to follow

10        the rules in the manual.

11   Q    Okay.

12             Let's talk about the May 20th, 2016, meeting.  And

13        I'll ask you to turn your attention to Exhibit 65,

14        please.  And I believe you have it.  It's one of your

15        books.

16   A    Okay.

17   Q    All right.  And this is a calendar entry for a meeting

18        in which you were the organizer, correct?

19   A    According to this document, yes.

20   Q    All right.  And that's your name under "organizer"?

21   A    Yes, sir.

22                  MR. SHERIDAN:  All right.  Plaintiff offers

23        Exhibit 65.

24                  MR. BIGGS:  No objection, Your Honor.

25                  THE COURT:  Exhibit 65 is admitted.
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 1                  MR. SHERIDAN:  Okay.  May we publish?

 2                  THE COURT:  You may.

 3                  MR. SHERIDAN:  Thanks.  Okay.  And, Greg,

 4        blow that up a little bigger.  Thanks.

 5   Q    (By Mr. Sheridan) All right.  This is basically an

 6        invite from you for a meeting to be held on the 20th of

 7        May in -- involving Jim Nobach, Jeff Hatteberg, and

 8        Ryan Santhuff, right?

 9   A    Correct.

10   Q    And can you give the jury some background as to why you

11        called this meeting?

12   A    I have no idea.

13   Q    Fair enough.

14             All right.  You do remember attending such a

15        meeting, right?

16   A    I remember attending meetings, yes.

17   Q    Okay.  Do you remember attending a meeting in which

18        Trooper Santhuff talked about his view that he was

19        being -- he was a victim of retaliation from Lieutenant

20        Nobach?

21   A    Yes, sir.

22   Q    All right.  And is this the meeting, as best as you

23        recall?

24   A    That could be the meeting, yes.

25   Q    All right.  So -- it's true, is it not, that you
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 1        discussed issues like retaliation, training, pilot and

 2        aircraft safety concerns, timed breaks and

 3        micromanagement?

 4   A    I don't remember everything that was addressed in that

 5        meeting.

 6   Q    Okay.  And is it fair to say that you remember at least

 7        some of the list I just gave you?

 8   A    Yes.

 9   Q    Okay.  And you also discussed a phone call to Human

10        Resources referencing the on-call requirements for

11        pilots and the importance and use of the chain of

12        command; is that right?  If you recall?

13   A    No, I don't recall.

14   Q    Okay.  Do you recall any of that?

15   A    I don't remember a call -- remember discussing any

16        phone call with HR.

17   Q    Okay.  Did you have phone calls with HR at that time

18        regarding issues like when do pilots have to be on

19        call?

20   A    I remember having a conversation about on call.

21   Q    Yes.

22   A    I just don't remember when -- when that conversation

23        took place.

24   Q    Okay.  All right.  And it's true, is it not, that

25        during the meeting, then-Trooper Santhuff began to
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 1        explain the retaliation that began after the sexual

 2        harassment situation with Nobach and Biscay, and you

 3        interrupted him and said words to the effect, "This has

 4        been dealt with and we're not going to talk about it"?

 5   A    I don't remember saying anything like that.

 6   Q    Would -- would you agree that that was sort of how you

 7        viewed the issue at the time?

 8   A    Meaning that the situation involving Brenda and Nobach,

 9        that it was dealt with?

10   Q    It was dealt with --

11   A    Yes.

12   Q    -- and therefore not relevant anymore?

13   A    I don't know what I was thinking at that time.

14   Q    Fair enough.  All right.  But you understood that the

15        purpose of the meeting was for Trooper Santhuff to

16        report retaliation?

17   A    The purpose of the meeting was to -- to have them --

18        both of them throw everything out on the table.  Let's

19        sit down.  Let's have a discussion.  How can we work

20        this out?

21             Both of those individuals are critical to that

22        unit, and I wanted to figure out, you know, being the

23        mediator, how are we going to work this out.

24   Q    Okay.  Okay.  At the meeting, he said, Hey, I feel

25        retaliated because of this, and he laid out -- meaning
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 1        Trooper Santhuff.  He gave examples of how he felt.

 2                  MR. BIGGS:  Is that a question?

 3                  MR. SHERIDAN:  Yeah.

 4   Q    (By Mr. Sheridan) Did that happen at the meeting?

 5   A    Trooper Santhuff -- he -- he expressed his concerns.

 6   Q    Okay.  Let's take a look at Page 58 of your --

 7                  MR. SHERIDAN:  Greg, can you put this up or

 8        is it -- okay.

 9             For everybody's benefit, we're going to look at

10        Page 58, Question No. 4, and so -- question -- Line 4

11        to Line 11.

12                  THE COURT:  Are you talking about the

13        deposition?

14                  MR. SHERIDAN:  Pardon?

15                  THE COURT:  Are you talking about the

16        deposition?

17                  MR. SHERIDAN:  Um, this is impeachment.

18                  THE COURT:  Right.  Are you talking about the

19        deposition?

20                  MR. SHERIDAN:  I can't hear you.

21                  THE COURT:  Are you talking about the

22        deposition?  Is that what you're referring to?

23                  MR. SHERIDAN:  Yes.  Yes.  Thanks, Judge.

24                  MR. BIGGS:  That's not designated.

25                  MR. SHERIDAN:  It doesn't matter.  It's
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 1        impeachment.

 2                  MR. BIGGS:  Your Honor, I'm going to object

 3        if the plaintiff is going to read from the testimony,

 4        which I gather he's going to do.

 5                  THE COURT:  What page?

 6                  MR. SHERIDAN:  It's Page 58, Line 4 through

 7        11.

 8                  THE COURT:  Lay the foundation.

 9                  MR. SHERIDAN:  Yeah.  This is just

10        impeachment.

11                  THE COURT:  You still have to lay the

12        foundation.

13                  MR. SHERIDAN:  I thought I already did.

14   Q    (By Mr. Sheridan) So is it fair to say that you don't

15        recall saying that -- that he said that he felt he was

16        retaliated because of this?  That he laid out -- he

17        gave examples of how he felt?  You don't recall that,

18        right?

19   A    No.

20   Q    All right.  So we're going to play 58, Line 6 --

21                  MR. GLOVER:  Do you want to play it, or do

22        you want to show the transcript?

23                  MR. SHERIDAN:  Which can you do?  I'll go

24        with whatever works for you.

25                  MR. GLOVER:  I can do both, but --
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 1                  MR. SHERIDAN:  All right.  Let's do the

 2        video, and we'll start on Line 4 and we'll go to 11.

 3   Q    (By Mr. Sheridan) While he's looking at that, would you

 4        just remind the jury what the date of your deposition

 5        is?

 6   A    This deposition is July 10th, 2020.

 7   Q    2019?

 8   A    2020.

 9                  MR. SHERIDAN:  Is -- am I doing something?

10                  THE COURT:  Mr. Sheridan, I don't think I

11        have the same thing you're looking at.

12                  MR. SHERIDAN:  Oh, okay.  I'm sorry.

13                  THE COURT:  September 20, 2019, is the

14        deposition that I have.

15                  MR. SHERIDAN:  Okay.  You don't have that on

16        58, Judge?

17                  THE COURT:  What I have is September 20th,

18        2019.

19                  MR. SHERIDAN:  Oh.  Oh.  I get it.  Yeah.

20        Well, when he said 2020, I thought maybe I handed him

21        the wrong book.

22                  THE COURT:  Okay.

23   Q    (By Mr. Sheridan) Is that -- is that book you, with

24        your name on it?

25   A    No.
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 1   Q    Is that Nobach?

 2   A    Yes.

 3   Q    I apologize.  I've got to find it then.  Is it up there

 4        already, sir?

 5   A    Yes.

 6   Q    Okay.  I'm sorry.  Go ahead and read that date.  My

 7        mistake.  That makes sense.

 8   A    Okay.  The date is September 20, 2019.

 9   Q    Okay.  Thanks.

10                  MR. SHERIDAN:  Go ahead.

11                       (Audio recording played and transcribed

12                       as follows:)

13                  UNIDENTIFIED SPEAKER:  Right.  And what did

14        Trooper Santhuff tell you at the time?

15                  THE WITNESS:  I don't remember the specifics.

16        I can tell you that he had an opportunity -- he laid

17        out his concerns.  He said, Hey, I feel retaliated

18        because of this, and he laid out -- gave -- he gave

19        examples of how he felt, and then the other -- and then

20        everyone else laid out what they had to say on the

21        table as well.

22                       (End of audio.)

23   Q    (By Mr. Sheridan) Okay.  All right.  So it's true, is

24        it not, that you were well aware that then-Trooper

25        Santhuff had said that he felt like he was a victim of
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 1        retaliation?

 2   A    Yes, sir.

 3   Q    Okay.  Okay.  Also during the meeting, did Trooper

 4        Santhuff begin to explain his experience with other

 5        pilot concerns and Lieutenant Nobach --

 6                  MR. BIGGS:  Objection, Your Honor.

 7                  THE COURT:  Sustained.

 8                  MR. SHERIDAN:  What?

 9                  THE COURT:  Sustained.

10                  MR. SHERIDAN:  Okay.

11   Q    (By Mr. Sheridan) At the end of the meeting, it's true,

12        is it not, that you told Santhuff words to the effect

13        that if Nobach and Santhuff can't work together, then

14        one of them is going to be removed from Aviation?

15   A    I did not.

16   Q    All right.  Let's look at Page 62.  And this is a --

17        this is a passage, and we're going to go from Line 21

18        through 7 on, it looks like -- I'm sorry.  62, Line 21

19        through 63, Line 7.  And we'll add your counter.

20                  MR. SHERIDAN:  Greg, will you just say for

21        the record what page numbers the counter is.

22                  MR. GLOVER:  Counter is Page 63-8 through 13.

23                  MR. SHERIDAN:  Go ahead and put that up.

24   ////

25                       (Audio recording played and transcribed
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 1                       as follows:)

 2   Q    (By Mr. Sheridan) Okay.  Um, is it also true that at

 3        this meeting, you told Trooper Santhuff if Nobach and

 4        Santhuff couldn't work together, then one of them will

 5        have to be removed from Aviation, or words to that

 6        effect?

 7   A    I'm trying to remember how that statement was made.  It

 8        wasn't -- wait a minute.  I didn't say anything about

 9        somebody was going to be moved out.  It was more along

10        the lines of, if you guys can't get together, then

11        we're going to come back to the table, and I'll figure

12        it out and there are going to be some changes that are

13        going to be made.  That's the way that went.  I don't

14        remember saying anything about someone would be moved

15        out, but that could be a possibility.

16   Q    And it's fair to say that you were considering that at

17        this time?

18   A    I don't know what I was considering at the time.  My --

19        my objective was to try and get everyone to work

20        together, you know.  We have limited pilots in the

21        agency and losing Trooper Santhuff, you know, I didn't

22        want.

23                       (End of audio.)

24   Q    (By Mr. Sheridan) So is that an accurate portrayal of

25        your memory at the time?
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 1   A    Yes.

 2   Q    Okay.  All right.  And, um, so after the meeting

 3        happened, the May 20th meeting, did -- did you observe

 4        any type of change within the organization, the

 5        aviation organization?

 6   A    Okay.  Would you ask that question again, please?

 7   Q    Yeah.  After the meeting, did you observe any changes

 8        within the organization, say, positive or negative?

 9   A    Yes.  Things got much better.  One of the unfortunate

10        things, you know, is Trooper Santhuff decided to leave

11        the unit, which, you know -- something that I didn't

12        want.  We needed Trooper Santhuff in the unit.  We were

13        low on pilots and, in my opinion, I think we could have

14        worked this thing out.

15   Q    Is it true that you never took any action to prevent or

16        ensure that Trooper Santhuff was not retaliated against

17        by Lieutenant Nobach?

18   A    If I remember correctly -- it's been so long -- there

19        was an OPS -- Office of Professional Standards

20        investigation into the allegations of retaliation.  Not

21        only that, I had conversations with the sergeants that

22        were in Aviation, checking just to keep a pulse on

23        things to see how things were going.  Not only that, I

24        increased my visits to the aviation section to see what

25        was going on, and I think I've had conversations with
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 1        Trooper Santhuff as well to see how he was doing.

 2   Q    So is it your testimony that Trooper Santhuff said all

 3        was well?

 4   A    No.  No.  Sometimes he would just say there -- things

 5        are -- they're just going, something along those lines.

 6   Q    So it's your testimony that he never gave you any

 7        details about what his concerns were regarding how he

 8        was being treated by Lieutenant Nobach?

 9   A    No, sir.  That's not what I'm saying.

10   Q    Okay.

11   A    Trooper Santhuff --

12   Q    Go ahead.  What were you saying?

13   A    Trooper Santhuff did express to me his concerns about

14        retaliation.

15   Q    Okay.  And what, if anything, did you do about it?  You

16        said that there was another investigation, but what did

17        you do?

18   A    There was an investigation by the Office of

19        Professional Standards.  I spoke with the sergeants on

20        a regular basis to see how things were going.  I made

21        constant visits to the -- to the aviation section.

22   Q    Well, shouldn't you have -- you considered that to be a

23        complaint, did you not, a complaint of retaliation?

24   A    It was an allegation, yes.  It was a complaint.

25   Q    Okay.
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 1   A    Which I took was a complaint and got the Office of

 2        Professional Standards involved.

 3   Q    But he made the complaint to you in May, correct?

 4   A    I don't know when he made the complaint to me.

 5   Q    Well, would you agree with me that in response to a

 6        complaint in May, in May you should have filled out a

 7        case log and done an IIR?

 8   A    I don't remember when the retaliation complaint was

 9        made.

10   Q    Okay.

11   A    So I'm not sure what you're asking.

12   Q    Can you tell us who was at the meeting?

13   A    Who was at which meeting?

14   Q    The meeting where the retaliation complaint was made

15        that you've been talking about?

16   A    Trooper Santhuff was there, Jim Nobach was there, and

17        Sergeant Hatteberg.

18   Q    Okay.  And we've shown you a calendar entry for a

19        meeting just like that on the 20th of May, right?

20   A    Yes.

21   Q    Okay.

22   A    I think that was the date.

23   Q    Would you agree -- so without -- without -- okay.  You

24        think it was the date, but you're not sure.

25             But let's just talk for a minute as though it were
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 1        the date.  Would you agree with me that, upon receipt

 2        of these allegations of retaliation, you should have

 3        begun a case log, you should have done an IIR and got

 4        an investigation going?

 5   A    No, sir.

 6   Q    Why not?

 7   A    Because the whole thing was to bring everything to the

 8        table, give them the opportunity to lay out their

 9        concerns and -- and -- and at this meeting -- if I'm

10        remembering the same meeting, at this meeting, it was

11        determined that there was miscommunications between the

12        both of them.  There was misunderstanding by both of

13        them.  Jim's communication to Santhuff was received

14        differently than -- it wasn't communicated, basically,

15        in a nutshell.  There was miscommunications.  And then

16        at the end of the meeting, if this is the same meeting,

17        everyone got up from the meeting.  We were feeling

18        good.  We shook hands.  We hugged and said, okay, let's

19        go to work.  Let's go get the sting.  Let's go

20        accomplish the mission.  So there was no need to fill

21        out an IIR.

22             Again, not every complaint, not every policy

23        violation is going to go to the Office of Professional

24        Standards.  Me, as the commander, I felt that that -- I

25        felt that handling it at the division level, at my
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 1        level, was the appropriate thing to do; therefore, no

 2        OPS investigation was -- was started.

 3   Q    Okay.  It's true, is it not, that on or about

 4        September 21st, you met with Union Representative

 5        Wiley, and he reported complaints to you on behalf of

 6        Trooper Santhuff?

 7   A    Yes, I remember meeting with Kenyon Wiley.

 8   Q    And can you tell us what -- what he told you on

 9        September 21st, or at least summarize it?

10   A    I think Kenyon brought something up along the lines

11        that Santhuff felt retaliated -- I think.  I'm not

12        sure.  I think he brought something up about, something

13        about deleting e-mails.  And I know he brought this

14        issue up indicating that the lieutenant grounded the

15        airplane, the aircraft so that the governor couldn't

16        use it.  That one, I do remember was part of the

17        conversation.

18   Q    All right.  And then did you complete an IIR -- IIR

19        after that?

20   A    I'm sure -- yes.  I would assume that I did complete an

21        IIR on something like that.

22   Q    And did Union Representative Wiley suggest to you that

23        the retaliation allegedly was caused from the report of

24        sexual harassment back in March?

25   A    I don't remember that.
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 1   Q    Okay.  Let's take a look at Exhibit 89, if we can.

 2   A    Okay.

 3   Q    All right.  Take a look at Exhibit 89, and tell me when

 4        you've had a chance to look at it.

 5   A    Okay.  (Witness perusing exhibit.)

 6             Okay.

 7   Q    All right.  And did you author this document?

 8   A    Yes.

 9   Q    Document created in the usual course of business by you

10        and saved electronically?

11   A    Yes.

12                  MR. SHERIDAN:  Plaintiff offers Exhibit 89.

13                  MR. BIGGS:  There's no objection, Your Honor.

14                  THE COURT:  Plaintiff's Exhibit 89 is

15        admitted.

16                  MR. SHERIDAN:  All right.  Go ahead and put

17        that up on the screen, Greg.

18   Q    (By Mr. Sheridan) This is an IIR, is it not?

19   A    That's correct.

20   Q    And let's look at the very top, if we can?

21                  MR. SHERIDAN:  Thanks, Greg.

22   Q    (By Mr. Sheridan) Okay.  This is -- this is a -- an IIR

23        that was generated after your conversation with Union

24        Member Wiley, right?

25   A    I would assume that's why it was generated.  I'm not
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 1        sure.

 2   Q    Okay.  All right.  And what's the date of this

 3        document?

 4   A    The date --

 5   Q    Your signature date.  At the bottom.  Oh, yeah.

 6                  MR. SHERIDAN:  Greg, show them.

 7                  THE WITNESS:  September 26th.

 8   Q    (By Mr. Sheridan) So on September 26th, you filed an

 9        IIR and you wrote the content under "Summary of

10        Allegations," right?

11   A    That was a collaboration between myself -- when we do

12        an IIR, what we do as commanders, we go and we have a

13        conversation with the Office of Professional Standards.

14        What we do at the time -- the majority of the time is

15        we do what's called a roundtable where the commander

16        will throw out the allegations, and then we will go

17        to -- with the detectives, we'll go and we figure out

18        what policy violations may have been violated, and then

19        we -- we get together, and we build the narrative

20        there.

21   Q    All right.  And so it was basically -- it was you --

22        would this have included Chief Saunders?

23   A    I would assume that Chief Saunders was at the table.

24   Q    I should have said Captain?

25   A    Or Captain.  Captain Saunders, yes, sir.
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 1   Q    Okay.  You don't recall the roundtable, but that's --

 2        you're telling us the process that you would have

 3        expected to have happened?

 4   A    That's what -- that's what I do.

 5   Q    Okay.  All right.  So it's written here by you folks.

 6        "It is alleged on March 30th, the lieutenant allegedly

 7        told Trooper Ryan Santhuff he may retaliate against him

 8        because counseling the lieutenant received in an 095

 9        from Captain Johnny Alexander.

10             "It is further alleged on September 19th, the

11        lieutenant retaliated against Trooper Santhuff by

12        ordering Sergeant Hatteberg to negatively counsel

13        him -- Santhuff -- for not reviewing the master flight

14        schedule.

15             "It's further alleged that the lieutenant

16        manipulated the aircraft maintenance schedule to

17        purposely ground the King Air for political reasons

18        making it unavailable for certain executive missions."

19             And this is what you -- you in the roundtable

20        decided to list -- this is how you described -- decided

21        to describe the content?

22   A    Yes, sir.

23   Q    Okay.  All right.  And it doesn't mention e-mail

24        deletions here.

25   A    Like I said, that may be -- I wasn't sure what the --
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 1        when the meeting occurred -- what was discussed between

 2        Kenyon Wiley and myself.  It's been over four years

 3        ago.

 4   Q    Okay.  So did -- with regard to the content, do you

 5        know why you talked about the 095 as being the thing

 6        that's precipitating the retaliation versus the report

 7        of the sexual harassment, or we've been calling it the

 8        breast rubbing event?

 9   A    Because that's what Santhuff -- that's the information

10        that I got from Kenyon Wiley.

11   Q    From Wiley.  I see.  Okay.

12             And then you were -- were you aware that an 095

13        was given to Trooper Santhuff by Hatteberg?

14   A    I later found that out, yes, sir.

15   Q    Okay.  So when you said that you were checking on how

16        things were going, you missed that fact?  You said that

17        you were talking to Santhuff and other people to make

18        sure that the environment was a good one.  And you

19        recall that testimony?

20   A    Say that again.

21   Q    Yeah.  You've testified that after the May 20th

22        meeting, things got somewhat better, and you were

23        checking on everybody to make sure that everything was

24        okay, including Santhuff.

25   A    No.  You're twisting -- well, I'm not going to say
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 1        you're twisting it, but -- the meeting on the 26th, if

 2        I remember correctly, if we're talking about the same

 3        meeting, that was the meeting where I talked to --

 4        where Santhuff indicated that he wanted to leave the

 5        unit.  And what I asked Santhuff to do, you know, I

 6        basically told him, I said, Hey, look, man; I need you.

 7        We can work this out.  Let's -- let's -- let's sit

 8        down.  Let's try and work this thing out, and I'm

 9        confident that we can work this out.

10             And so he said, Well, no, I'm leaving.  And I

11        said, Okay.  Do me a favor.  Think about it on the

12        weekend -- over the weekend, and then come back on

13        Monday and then let me know what you want to do.

14             So Santhuff came back and he --

15   Q    Let me stop you because I think you're missing my

16        question.  I was asking you about after the meeting

17        where you admitted you said there are going to be some

18        changes that are going to be made.  That's the meeting

19        I'm talking about.

20   A    Yes.

21   Q    After that meeting, is it true that that's when you

22        were checking on everybody to make sure the work

23        environment was good?

24   A    Hmm, well, I go down there to check on them anyway, but

25        the point I'm trying to get across here is Santhuff
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 1        decided to leave on Monday.  So when he left,

 2        everything got better.  So that's what I'm talking

 3        about, when you asked me did everything get better.

 4   Q    Do you think he left in September?

 5   A    I don't know which meeting.  That's what I'm trying to

 6        get to you.  Which meeting are you talking about?

 7   Q    Okay.  Fair enough.  So you've just told us that when

 8        he left, things got better, right?

 9   A    Yes.

10   Q    Okay.  Fair enough.

11             So, um --

12                  THE COURT:  Mr. Sheridan, just keep an eye on

13        the clock because I don't want to keep the jury past

14        lunch.

15                  MR. SHERIDAN:  Yeah.

16                  THE COURT:  So...

17                  MR. SHERIDAN:  That's fine.

18                  THE COURT:  Just giving you the heads-up to

19        keep an eye on the clock.

20                  MR. SHERIDAN:  Okay.  Do you want to break

21        here?  This would be fine.

22                  THE COURT:  It's up to you.  I don't want to

23        stop it.

24                  MR. SHERIDAN:  No.  This will be fine.

25                  THE COURT:  Okay.  All right.  Members of the
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 1   jury, it is time for our lunch break.  Remember my

 2   orders:  Do not talk about the case.  If you see any of

 3   us, ignore us; we won't take it personal.  And we will

 4   see you at 1:30.

 5        All rise.

 6                  (Jury exits.)

 7             THE COURT:  All right.  We'll be back at

 8   1:30.

 9                  (Pause in proceedings.)

10             THE COURT:  Go ahead.

11             MR. SHERIDAN:  Okay.  So the motion in limine

12   about using -- me using leading questions and those

13   using -- them using for managers and the defendant

14   using open-ended questions, I think we won that motion.

15   I think you agreed with us.  It's our Motion in Limine

16   1, but when I was dealing with leading questions from

17   the first guy who testified, Matheson, you overruled

18   me, and I was confused.

19             THE COURT:  Well, there was -- the question

20   called for a yes-or-no answer, so that's not a leading

21   question.

22             MR. SHERIDAN:  But if it goes "isn't it true"

23   or something like that, then -- I mean, perhaps I

24   perceived it wrong, but are we all on the same page

25   that they can't ask leading questions of their own
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 1   witness?

 2             THE COURT:  And I didn't think that --

 3             MR. BIGGS:  My question wasn't leading, Your

 4   Honor.

 5             THE COURT:  -- the question.  That's why I

 6   overruled it.

 7             MR. SHERIDAN:  Okay.  Fair enough.

 8                  (Noon recess taken.)
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 1              Wednesday, September 9, 2020

 2                   Afternoon Session

 3                         * * *

 4             THE COURT:  Do we have anybody?

 5             THE CLERK:  There we go.

 6        King County Superior Court is now in session with

 7   the Honorable Mafé Rajul presiding.

 8             THE COURT:  You may be seated.

 9             MR. BIGGS:  I'm going to be standing because

10   I have to talk, Your Honor.  Just a very brief matter.

11   Just witness availability and things.  We've had a

12   witness all day here today.  He's got another job he

13   needs to try to work out, and things, so Mr. Sheridan

14   and I were trying to decide how long additional it's

15   going to be for Chief Alexander -- Chief Alexander, and

16   then our additional questioning, et cetera, whether we

17   should let him go till tomorrow.  And Mr. Sheridan also

18   wanted to identify for ourselves, which I appreciate,

19   as well as for the Court, that he's switching up the

20   witness order.  There's going to be another witness

21   jumping in at 1:30 tomorrow afternoon.

22             THE COURT:  So how much longer do you think

23   you have with Captain Alexander?  It seems like some of

24   it has been a little bit repetitive.

25             MR. SHERIDAN:  It has, and I keep -- I told
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 1   these folks that I think less than an hour, more than a

 2   half.

 3             THE COURT:  And then you have...

 4             MR. SHERIDAN:  And then we have Saunders.

 5             THE COURT:  No, but then you --

 6             MR. SHERIDAN:  Mr. Biggs.

 7             MR. BIGGS:  Time is hard to say.  Obviously,

 8   there's been a whole lot of dirt plowed here, but I'm

 9   going to try and say an hour.

10             THE COURT:  So... And what time does Captain

11   Alexander need to leave?

12             MR. BIGGS:  Pardon me?

13             THE COURT:  What time does Captain Alexander

14   need to leave?  Does he need to leave?

15             MR. SHERIDAN:  It's not Captain Alexander

16   needs to leave.  It's former Captain Saunders, Michael

17   Saunders, that's been -- he was --

18             THE COURT:  Oh, I see.  So you want to call

19   Saunders first?  Or no?

20             MR. SHERIDAN:  No.  I think their evaluation

21   is whether they have enough to keep us busy through the

22   end of the day.  So I was like -- I'm fine with him

23   leaving as long as they're sure that they're going to

24   carry us till four; otherwise, I don't have very long

25   with Saunders.
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 1             THE COURT:  Well, that really is up to you.

 2   I mean, you're the ones that know.  I don't have a

 3   problem with getting witnesses out of order.

 4        I will say that Captain Alexander's testimony has

 5   been a little bit repetitive, so we don't need to have

 6   it be that repetitive.  I mean, not just for him, but

 7   in general.  Um, so... I mean, if you think that --

 8   you're the one -- how long do you think you're going to

 9   need with the other witness?

10             MR. SHERIDAN:  With Saunders?

11             THE COURT:  Yeah.

12             MR. SHERIDAN:  My guess is a half hour.

13             THE COURT:  Okay.  And what about you?

14             MR. MARLOW:  Probably half that.

15             THE COURT:  All right.

16             MR. MARLOW:  Instead of half hour, I'll be

17   15.

18             THE COURT:  Okay.  And you had said that you

19   were -- you were planning on calling your client today

20   anyway.

21             MR. SHERIDAN:  Oh, that's true.  We could --

22             THE COURT:  So if we call those two witnesses

23   and we still have time, you could start with your

24   client.

25             MR. SHERIDAN:  That's a good idea.  We'll
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 1   have a filler, yeah.  That's fine.

 2        Captain, thank you.  So you may go and 1:30

 3   tomorrow.  So 1:30 tomorrow.

 4             THE WITNESS:  Okay.  Thank you.

 5             THE COURT:  All right.

 6             MR. SHERIDAN:  And then the other thing, Your

 7   Honor, is a witness by the name Speckmaier said he's

 8   leaving town tomorrow -- or next week on a motorcycle

 9   trip, so tomorrow is the only day we can get him.  So

10   we've got him coming at 1:30.

11             THE COURT:  Okay.  All right.

12             MR. MARLOW:  And they notified us of that.

13   So thank you very much, Mr. Sheridan.

14             THE COURT:  All right.  Do we have anybody

15   else in the Zoom call?

16             THE CLERK:  We do have --

17             THE COURT:  Any new parties?

18             THE CLERK:  I believe it's somebody from your

19   firm that was here yesterday.

20             MR. SHERIDAN:  Oh, is it a 425?

21             THE CLERK:  It's an Andra Kranzler.

22             MR. SHERIDAN:  Oh.  Yeah, she's an associate.

23             THE CLERK:  Okay.

24             MR. SHERIDAN:  Oh, Your Honor, I totally did

25   that last week.  I thought that 425 number was hers.
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 1   It turns out it was Tony's, but it was somebody from

 2   our office.

 3             THE COURT:  Oh, okay.  I just want to make

 4   sure that I don't need to give the admonishment again

 5   if we don't have anybody.

 6             THE CLERK:  Nobody additional.

 7             MR. MARLOW:  So our witnesses for Thursday

 8   are Speckmaier, and then you're going to put your

 9   client on?

10             MR. SHERIDAN:  Speckmaier, Saunders and

11   client.

12             MR. MARLOW:  Okay.

13             THE COURT:  And remember, tomorrow we just

14   have afternoon.

15             MR. MARLOW:  Half day.

16             MR. SHERIDAN:  Afternoon, correct.

17             THE COURT:  Okay.  Anything else?

18             MR. SHERIDAN:  That's it, Your Honor.

19   Thanks.

20             THE CLERK:  I'll get the jury.

21             MR. SHERIDAN:  And we have -- let me give you

22   a designation for Nobach again.  I've got to find it.

23             MR. GLOVER:  Who is up next, Saunders?

24             MR. SHERIDAN:  No.  No.  Saunders is coming

25   tomorrow at 1:30.  So we're just finishing with
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 1   Alexander.  We may put Ryan on.

 2        So it's Nobach at 102-4 through 17.  This was one

 3   of the pre-stated ones, and I understand you guys have

 4   no counter.

 5             MR. BIGGS:  Um, correct.

 6             MR. SHERIDAN:  Okay.

 7             THE COURT:  So, Mr. Sheridan, are you still

 8   going to have me take judicial notice of the 2016

 9   whistleblower -- no, the regulations manual?

10             MR. SHERIDAN:  Well, it turns out, I admitted

11   it.

12             THE CLERK:  All rise.

13             THE COURT:  Okay.  I'm starting to worry

14   about this.

15             MR. SHERIDAN:  Yeah.

16                  (Jury present.)

17             THE COURT:  Thank you.  Please be seated.

18        I just want to remind you, members of the jury,

19   that if at any time you need to get up and stretch,

20   don't be shy.  I won't be offended; the parties won't

21   be offended.  So please feel free to do that.

22        Mr. Sheridan.

23             MR. SHERIDAN:  Yes.  We would ask to recall

24   our witness to the stand, and give everybody a

25   heads-up, we're going to be looking at Exhibits 89 and
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 1        83.

 2                  THE COURT:  And Captain Alexander, you remain

 3        under oath.

 4                  THE WITNESS:  Yes, ma'am.

 5   Q    (By Mr. Sheridan) All right.  Good afternoon.

 6   A    Good afternoon.

 7   Q    So we're still talking about this September 21st

 8        meeting, and we talked about the filing of the various

 9        documents.  I want to show you a document that is --

10        that is 89.

11                  MR. SHERIDAN:  And has that been admitted?

12                  THE COURT:  Yes.

13                  MR. SHERIDAN:  It has, okay.

14   Q    (By Mr. Sheridan) Then let me skip ahead to 260, and

15        tell me if you have that.  You should.

16   A    Okay.  I have 260.

17   Q    Say again?

18   A    I have it.

19   Q    Okay.  Thank you.  And do you recognize this document?

20   A    Yes, sir.

21   Q    And what is it?

22   A    It's the administrative investigation manual.

23   Q    Okay.

24                  MR. SHERIDAN:  Oh, that's the one we already

25        did?
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 1                  MR. GLOVER:  Yes.

 2   Q    (By Mr. Sheridan) My mistake.  Okay.  91.  I'm sorry.

 3        91 and 92, we'll be looking at.  Okay.  And do you --

 4        oh, I'm sorry.

 5   A    Okay.  I'm looking at 91.

 6   Q    All right.  And this is a -- this is a case

 7        investigative log, right?

 8   A    Yes, it is.

 9   Q    And it's one that was created by Detective Sergeant

10        Maier, M-a-i-e-r?

11   A    That's correct.

12   Q    And it pertains to what subject matter?

13   A    Preliminary investigation.

14   Q    Okay.  And a preliminary investigation into what

15        issues?  And maybe let me help you.  Start out at 92,

16        and then we'll come back to 91.  We'll get them

17        admitted separately.

18   A    Okay.  On 92.

19   Q    92, yeah.  All right.  And, um, what is this?

20   A    This is an investigator log regarding a meeting that I

21        had with Kenyon Wiley.

22   Q    All right.  And this is -- this is -- this is --

23        basically, you're the author of this document, correct?

24   A    Yes, sir.

25   Q    And it begins, "On or about September 21st, 2016,"
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 1        right?

 2   A    That's correct.

 3   Q    And it's a document kept in the usual course of

 4        business by you electronically?

 5   A    It's a document that I used for this incident, yes,

 6        sir.

 7   Q    Okay.

 8                  MR. SHERIDAN:  So Plaintiff offers 92.

 9                  MR. BIGGS:  One moment, please.

10             (Pause.)  No objection, Your Honor.

11                  THE COURT:  All right.  Plaintiff's Exhibit

12        No. 92 is admitted.

13                  MR. SHERIDAN:  All right.

14   Q    (By Mr. Sheridan) Now let's look at 91, and tell me if

15        you recognize this document.

16   A    It's an investigator log authored by Sergeant Maier.

17   Q    All right.  And does it pertain to the same subject

18        matter as Exhibit 92?

19   A    (Witness perusing exhibit.)  Yes.

20   Q    All right.

21                  MR. SHERIDAN:  Plaintiff offers 9 -- is it

22        92?

23                  THE COURT:  91.

24                  MR. SHERIDAN:  91.

25                  MR. GLOVER:  91.
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 1                  THE COURT:  Any objection?

 2                  MR. BIGGS:  Your Honor, there's quite a bit

 3        of hearsay -- that's all right.  No objection.

 4                  THE COURT:  All right.  Plaintiff's Exhibit

 5        No. 91 is admitted.

 6                  MR. SHERIDAN:  All right.  And, Greg, go

 7        ahead and put 92 up first.

 8             Oh, may we publish that?

 9                  THE COURT:  You may.

10                  MR. GLOVER:  You want 91?

11                  MR. SHERIDAN:  92, please.

12   Q    (By Mr. Sheridan) Okay.  And, Captain, we're going to

13        turn your attention to the second page of Exhibit 92.

14        This is a list of -- this is Maier.  This is your list

15        of allegation summary against Lieutenant Nobach, is it

16        not?

17   A    Yes.

18   Q    And the first one is, "Hindered pilot advancement

19        opportunities for Trooper Ryan Santhuff."  You wrote

20        that?

21   A    Yes, sir.

22   Q    2 is, "Canceled scheduled out-of-state training as a

23        form of retaliation."  You wrote that?

24   A    Yes, sir.

25   Q    "Changed office procedures to specifically target
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 1        Trooper Santhuff."  You wrote that?

 2   A    I wrote everything that's on that list there.

 3   Q    All right.  Including, "Treated Trooper Santhuff

 4        differently than co-workers"?

 5   A    Yes, sir.  That was an allegation.

 6   Q    "Singled out Trooper Santhuff during group meetings

 7        where section improvement was addressed"?

 8   A    Yes, I wrote that.

 9   Q    "Directed Sergeant Jeff Hatteberg to discipline Trooper

10        Santhuff as a form of retaliation"?

11   A    I wrote that.

12   Q    And "Manipulated the King Air maintenance schedule,"

13        right?

14   A    Yes, sir.

15   Q    All right.  And that was -- that complaint was found to

16        be -- was turned down after a preliminary investigation

17        by Maier; is that right?

18   A    Yes.

19   Q    Okay.  And are you the person who made the decision to

20        say that it had no merit?

21   A    Yes, sir.

22   Q    So -- and -- and the preliminary investigation that was

23        conducted by Maier was simply -- was under the rules

24        that we've been talking about for preliminary

25        investigations; is that correct?
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 1   A    Yes.

 2   Q    Meaning that it was really just to see if there was any

 3        evidence to go forward, right?

 4   A    I needed additional information to determine if it was

 5        going to be considered an OPS investigation, a

 6        formalized investigation.  That's what a preliminary

 7        investigation gives the commanders an opportunity to

 8        receive additional information so that they can make a

 9        decision on which way to proceed, whether it's going to

10        go to the Office of Professional Standards or if it's

11        going to stay within the unit or it's not just going to

12        be -- well, we'll just leave it there.

13   Q    Well, we looked at the definition of "preliminary

14        investigation."  I'm not going to pull it up again, but

15        you would agree, would you not, that a preliminary

16        investigation is basically -- it's designed to

17        determine whether or not there's actually been a

18        violation or possible violation if everything's true,

19        and if there's any evidence, right?

20   A    Yes.

21   Q    And so, typically, in a preliminary investigation,

22        there are no witness interviews, right?

23   A    As far as I know, the -- the only person -- well, the

24        preliminary investigations that I've been involved in

25        have only interviewed the -- the accused.
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 1   Q    Okay.  All right.

 2   A    To my knowledge.

 3   Q    All right.  And in this particular one, was anyone else

 4        interviewed, to your knowledge?

 5   A    I don't know.

 6   Q    All right.  So you didn't -- you didn't allow this to

 7        go forward to be a real, full-steam investigation,

 8        correct?  If it would help to refresh your

 9        recollection, take a look at Exhibit 96.

10                  THE COURT:  96 has not been admitted, just so

11        you know.

12                  THE WITNESS:  Okay.  What's your question

13        now?

14   Q    (By Mr. Sheridan) Sure.  Whether or not it's true that

15        the investigation that was a preliminary investigation

16        about retaliation into King Air, you didn't let it go

17        forward to a full-blown investigation?

18   A    Based on the information that I received through the

19        preliminary investigation, no.  It did not go forward

20        as an investigation to be conducted by the Office of

21        Professional Standards.

22   Q    All right.  And then Exhibit 96 is the e-mail that you

23        wrote to Lieutenant Nobach to tell him that you made

24        findings that it wasn't supported by the evidence and

25        it wasn't going forward?
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 1   A    Yes, sir; that's correct.

 2                  MR. SHERIDAN:  All right.  And so Plaintiff

 3        offers 96.

 4                  MR. BIGGS:  No objection.

 5                  THE COURT:  Plaintiff's Exhibit No. 96 is

 6        admitted.

 7                  MR. SHERIDAN:  Okay.  And go ahead and put

 8        that up.  Show the first paragraph, if you would, Greg.

 9   Q    (By Mr. Sheridan) All right.  And I'm just going to

10        start on the first paragraph, second sentence.

11        "Although a recent preliminary investigation revealed

12        you did not commit any agency policy violation,

13        information was presented suggesting the need for

14        better communication skills on your behalf."  And that

15        you wrote, correct?

16   A    Yes, sir.

17   Q    Okay.  All right.

18             Now, you were aware, were you not, that Santhuff

19        felt like when he was in the cockpit with Nobach,

20        Nobach was basically improperly rating him lower than

21        he should have been?

22   A    Is that -- what's the question?

23   Q    Yeah.  You were aware that was one of the complaints,

24        right, how he was treated in the airplane?

25   A    I'm not sure.
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 1   Q    Okay.  Well, it -- it's fair to say that he complained

 2        in the May meeting -- going all the way back to the May

 3        meeting -- about how he was being treated by -- by

 4        Nobach in terms of training, right?

 5   A    Yes.

 6   Q    Okay.  All right.

 7                  MR. SHERIDAN:  I've already given notice to

 8        the other side.  We're going to be playing the Nobach

 9        video, Pages 102-4 through 17.

10                  THE COURT:  And members of the jury, I

11        already gave you the instruction on the deposition for

12        this particular deposition so I'm not going to read it

13        again.

14                  MR. SHERIDAN:  Thank you.

15                       (Audio recording played and transcribed

16                       as follows:)

17   Q    (By Mr. Sheridan) Okay.  All right.  Now, would you

18        agree with me that you can -- you would, as the

19        instructor, you can affect how well a person flying the

20        plane does based on how quickly you give them things to

21        do?

22                  UNIDENTIFIED SPEAKER:  Objection.  Form of

23        that question.

24   Q    (By Mr. Sheridan) You can answer, if you can.

25   A    Just like any field, you can bury anybody if you want
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 1        to.  I can sit here and start speaking extremely fast

 2        and get in front of the court reporter, so...

 3                       (Cross talking.)

 4   Q    (By Mr. Sheridan) And you can do that for pilots as

 5        well, right?

 6   A    Any field, yes.

 7   Q    Okay.  Got it.

 8                       (End of audio.)

 9   Q    (By Mr. Sheridan) And, sir, did you ever discuss with

10        Lieutenant Nobach whether or not he in fact did harm or

11        poorly evaluate Trooper Santhuff's flying?

12   A    I'm pretty sure that somewhere along the lines, I did

13        have -- I may have had a conversation with him.  I

14        don't remember.

15   Q    Okay.  But it's fair to say that because it was a

16        preliminary investigation, those kind of questions

17        weren't asked of him?

18   A    I don't know -- I don't know what questions the OPS

19        asked him.

20   Q    Okay.  But it's true, is it not, that in a preliminary

21        investigation, there is no interview that we've talked

22        about to witnesses, recorded; that just didn't happen?

23   A    You're correct.  That's not part of the preliminary

24        investigative process.

25   Q    Okay.  Now, on October 21st, you became aware that --
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 1        that, basically, Trooper Santhuff had reported you and

 2        claimed that you failed to properly investigate his

 3        retaliation claim?

 4   A    At some point in time, yes, that was an allegation.

 5   Q    Okay.  I'm going to show you Exhibit 98 and ask if you

 6        recognize that.

 7   A    I mean, I don't remember seeing this.

 8   Q    Okay.

 9   A    Um -- well, let me take a look at it a little closer.

10   Q    Yeah.  Thank you.

11             And, sir, give attention to the last paragraph

12        when you have a chance, if you would.

13   A    Okay.  I don't ever remember seeing this.

14   Q    Is it fair to say there came a time --

15                  MR. SHERIDAN:  And so I won't offer it at

16        this time.

17   Q    (By Mr. Sheridan) Is it fair to say that there came a

18        time that you learned that Trooper Santhuff had, in

19        fact, filed a complaint saying you didn't do your job

20        because you didn't investigate -- adequately

21        investigate his retaliation claim?

22   A    Yes.

23   Q    Okay.  And, to your knowledge, how did you hear about

24        that, from whom, and can you tell us if you were

25        interviewed regarding that?
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 1   A    I don't remember who I heard it from, and I don't even

 2        remember if I was interviewed.

 3   Q    Okay.  So -- so you don't remember -- could you tell us

 4        who made the determination as to whether the claim had

 5        merit, if you know?

 6   A    Regarding --

 7   Q    Yes, turned against you.

 8   A    -- me being accused?  I don't know.

 9   Q    Okay.  All right.  So, if you would, take a look at

10        Exhibit 103 and tell me if you recognize that.

11   A    (Witness perusing exhibit.)  It's a letter that's

12        addressed to me.

13   Q    All right.  And it's from Captain Saunders, right?

14   A    Yes, sir.

15   Q    And it's dated October 31st, 2016?

16   A    That's correct.

17   Q    And you did receive it, right?

18   A    I'm pretty sure I received it.  I just don't remember

19        receiving it.

20                  MR. SHERIDAN:  All right.  Plaintiff offers

21        Exhibit 103.

22                  THE COURT:  Any objection?

23                  MR. BIGGS:  One second, please, Your Honor.

24        No objection.

25                  THE COURT:  All right.  Plaintiff's Exhibit
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 1        No. 103 is admitted.

 2                  MR. SHERIDAN:  Thank you.  All right.  Go

 3        ahead and put it up, Greg.

 4                  MR. MORRIS:  Do you want to ask the judge?

 5                  THE COURT:  Yes.

 6                  MR. SHERIDAN:  May I publish?  Thanks.

 7   Q    (By Mr. Sheridan) Okay.  So this is a letter from

 8        Saunders to you saying that a complaint was lodged

 9        against you on the 21st, ten days before this letter,

10        stating, "It's alleged that Captain failed to properly

11        investigate a sexual harassment complaint and that it

12        was not accepted."

13             Can you tell us -- can you tell us whether you

14        talked to anybody about that?

15   A    I don't remember.

16   Q    Okay.  So I'm going to show you a case log, and I don't

17        know --

18                  MR. SHERIDAN:  Are the defendant's books

19        available?  I need 552.

20                  THE COURT:  Defendant's binders.

21             Did you say 562?  Did you say 562?

22                  MR. SHERIDAN:  552, yes.  Thanks.

23                  THE COURT:  This is my copy.

24                  MR. SHERIDAN:  Oh, okay.  Oh.  Fair enough.

25                  THE COURT:  You'll get yours.
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 1                  MR. SHERIDAN:  Thank you.

 2                       (Pause.)

 3                  THE CLERK:  Here you go.

 4                  MR. SHERIDAN:  Okay.  Thank you.

 5   Q    (By Mr. Sheridan) Okay.  552.  So my question, sir, is

 6        whether you recognize it.

 7   A    Okay.  This is an investigator log that was created by

 8        Assistant Chief Randy Drake.

 9   Q    Okay.  And does it involve the circumstances regarding

10        the investigation of your case?  I think the first

11        paragraph should help.

12   A    I'm a little confused, meaning... I mean, it's --

13        it's -- the question that you're asking me, I think

14        what you're asking me is, does this case log from

15        Assistant Chief Randy Drake -- is this pertaining to

16        the allegation that I didn't investigate the sexual

17        harassment case properly?

18   Q    Yes.

19   A    Well, I don't think that that's what this is.

20   Q    Okay.  Take a look at the first paragraph.

21   A    Right.  It says Captain Saunders -- well...

22   Q    Yeah.  You can't read that.  And if you look at the

23        second to the last paragraph, that might help.

24   A    Okay.  Yes.

25   Q    Okay.  Got it.  Because it's a defense exhibit, I'm

0125

 1        going to offer that even though you may not have seen

 2        it so...

 3                  MR. SHERIDAN:  Plaintiff offers Exhibit 552.

 4                  MR. BIGGS:  No objection.

 5                  THE COURT:  All right.  Defendant's Exhibit

 6        No. 552 is admitted.

 7   Q    (By Mr. Sheridan) All right.  And can you go ahead and

 8        put it --

 9                  MR. SHERIDAN:  May we publish?

10                  THE COURT:  You may.

11                  MR. SHERIDAN:  Go ahead and put up the first

12        page.

13   Q    (By Mr. Sheridan) And now if you would go down to the

14        bottom and see whose signature that is.

15   A    It appears to be Assistant Chief Randy Drake's.

16   Q    And basically this reflects his work, correct?

17   A    Yes.

18   Q    This is what he did to investigate the claim against

19        you, correct?

20                  MR. BIGGS:  Your Honor, I think we might be

21        dealing with a lack of foundation here.

22                  THE COURT:  Or just lack of personal

23        knowledge.

24   Q    (By Mr. Sheridan) Let me ask you this:  Typically, a

25        case log is an account of what was done in a particular
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 1        case, right?

 2   A    Yes, sir.

 3   Q    So, typically, you would write it down if you did it,

 4        right?

 5   A    Typically, yes.

 6   Q    Do you know if there was an IIR issued in this case?

 7   A    No, I don't remember.

 8   Q    Okay.  But you would agree that if there was one, it

 9        would have gone to you, correct, to give you notice of

10        the investigation?

11   A    Yes, sir.

12   Q    Okay.  Now, on the 21st, you met with Alexander (sic),

13        Hatteberg and Santhuff to discuss his future; is that

14        right?

15   A    I don't know what date, but there was a meeting where I

16        did meet with Hatteberg and Jim Nobach and Ryan

17        Santhuff.

18   Q    Okay.  And is it true that at that meeting, you told

19        Santhuff that, first of all, you were unhappy with --

20        you didn't appreciate some of the information that

21        Santhuff provided to Internal Affairs?

22   A    No, I didn't.

23   Q    It's true, is it not, that you said that -- that you

24        had been hearing that Santhuff was considering leaving

25        Aviation?
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 1   A    I don't remember that.  I could have, but I just don't

 2        remember.

 3   Q    All right.  And it's true, is it not, that you told

 4        Santhuff at this meeting that if he wants to stay in

 5        Aviation, he will have to let everything go that's

 6        happened in the past?

 7   A    I don't remember that.

 8   Q    Stop interrogating employees?

 9   A    I don't remember if -- I don't remember if that

10        conversation was had at that meeting.  I just don't

11        remember it.  I wouldn't put it past saying that

12        because that was a concern; that employees in the

13        aviation section had reported that he was basically

14        making them feel uncomfortable and interrogating --

15        interrogated.

16   Q    Okay.  So you told him to stop making others feel

17        uncomfortable in the workplace?

18   A    That could have happened.  I'm not sure if it happened

19        at that meeting, but I wouldn't put it past me to

20        mention that.

21   Q    Okay.  And then sometime during that meeting, isn't it

22        true that Ryan Santhuff said he can't stay here

23        anymore?

24   A    I don't remember that.

25   Q    Did you walk away from the meeting feeling that he was
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 1        leaving?

 2   A    I don't remember.

 3   Q    Okay.  All right and --

 4   A    Again --

 5   Q    I'm sorry?

 6   A    I'm not sure which meeting you're referring to.  Is

 7        this the meeting that he said that he wanted to -- that

 8        he wanted to leave Aviation?

 9   Q    Well, let me ask you this:  Did you attend a meeting

10        where he said he was going to leave Aviation?

11   A    Yes, sir.

12   Q    Okay.  Tell us what he said to you.

13   A    Okay.

14   Q    Tell us what he said to you, please.

15   A    He told me that he wanted -- that he was going to leave

16        Aviation, in so many words.

17   Q    Did you try to stop him?

18   A    I did.

19   Q    What did you say?

20   A    I told him -- I asked him, I almost -- literally almost

21        begged Ryan Santhuff to stay in the unit.  I told

22        Santhuff that I needed him in the unit, and that I was

23        confident that we can work this thing out that they had

24        between -- between Jim Nobach and him.  I was confident

25        we can work this out.  Stay in the unit.  Let's work
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 1        this out.  And he said that he wanted to leave, and so

 2        that's when I told him -- I said, Okay.  Do me a favor.

 3        Take the weekend.  Think about it and then come back

 4        and let your sergeant know if you're going to leave or

 5        not.

 6   Q    If you would -- actually, you don't need to look at

 7        this one, but let me ask you:  Did there come a time

 8        when you had a meeting with a union president by the

 9        name of Merrill?

10   A    I've had several meetings with Merrill.  I don't know

11        if I met with Merrill on this particular incident.  I

12        just don't remember.

13   Q    Okay.

14                  MR. SHERIDAN:  I just need a moment, Your

15        Honor.  My computer is slowing down.

16   Q    (By Mr. Sheridan) All right.  Going back to October --

17        I'm sorry.  Going back to November 2016.

18             Do you recall meeting with -- with Jeff Merrill

19        who was then the president of the WSPTA?

20   A    I don't remember.

21   Q    Okay.  Do you recall saying at some point during any

22        meeting with Chief Merrill -- with Mr. Merrill that --

23        words to the effect of, If Ryan doesn't drop any

24        claims, that you're going to, I guess, go after him on

25        truthfulness issues?
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 1   A    No.

 2   Q    Did you ever say that to anybody?

 3   A    No, sir.

 4   Q    Did you ever claim to have several truthful issues on

 5        Santhuff that, if investigated deeper, might have dire

 6        consequences for him?

 7   A    There were -- I don't remember having that conversation

 8        with Merrill.  Is that the question that you're asking

 9        me?

10   Q    Yes.

11   A    No, sir.  I don't remember having that conversation

12        with him.

13   Q    Did you ever believe that you had several truthful

14        issues on Santhuff?

15   A    Some very questionable issues about his integrity, yes.

16   Q    All right.  Going back how far, sir?

17   A    I don't know.

18   Q    Okay.  All right.  Okay.  I have one more thing to do,

19        and that is Exhibit 214, if you'll take a look at that.

20   A    Okay.  Okay.

21   Q    Okay.  What do you have in front of you, sir?

22   A    It looks like an e-mail from Debb Tindall to me on

23        November 16, 2016.

24   Q    All right.  And that's a document that you did receive?

25   A    Yes.
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 1   Q    Okay.  And look at the second page, and there's some

 2        handwriting there.

 3   A    Okay.  Okay.

 4   Q    And can you decipher that?

 5   A    No.

 6   Q    Okay.  But you did get the first piece -- the first

 7        page, right?

 8   A    Yes.

 9   Q    And the second?

10                  MR. SHERIDAN:  All right.  Plaintiff offers

11        215 -- 214.

12                  MR. BIGGS:  It's in.

13                  THE COURT:  All right.  So this had been

14        provisionally admitted.  We just needed Captain

15        Alexander to lay the foundation, which he has, so it's

16        admitted.

17                  MR. SHERIDAN:  All right.  We have no further

18        questions.

19                  THE COURT:  Mr. Biggs?

20                  MR. BIGGS:  Yes, Your Honor, thank you.

21                        CROSS-EXAMINATION

22   BY MR. BIGGS:

23   Q    Good afternoon, Captain Alexander.

24   A    Good afternoon, sir.

25   Q    Let me correct myself.  Assistant Chief Alexander.

                  Alexander, J. - Cross by Mr. Biggs
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 1   A    That's fine.

 2   Q    Let's try to get away from some of this protocol stuff

 3        a little bit and let me ask you a little bit about your

 4        background.  Can you just give us a snapshot of you,

 5        please, for the jury?  You know, where you came from,

 6        how you made it up through the Patrol, how you ended up

 7        there, things like that.

 8   A    Sure.  Well, I was commissioned in 1991.  I was a road

 9        trooper in Tacoma on the freeway for a number of years.

10        And from a road trooper, I was recruited to Internal

11        Affairs where I served as a detective.  And then I went

12        from Internal Affairs to the Executive Protection Unit

13        for the governor.  And then I was recruited to go to be

14        a spokesperson for the agency in Tacoma, up in --

15        Public Information Officer, which you may know it as.

16        And from there, I was promoted to sergeant and went to

17        the Human Resource Division where I spent probably

18        about five years there.  And then I went to North

19        Seattle to the field as a sergeant there to take over a

20        detachment, and then I went to South Seattle, and then

21        I was asked to go to Bellevue as a sergeant in the

22        field.  And from there, I was promoted to lieutenant

23        over the motor -- Commercial Vehicle Division, and then

24        I was asked to go to the Motor Carrier Safety Division.

25        From there, then I elected to go out to the field, to
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 1        Bellevue as a lieutenant, out there on the road.  And

 2        then I was promoted to captain over the Special

 3        Operations Division.  And then I was promoted to the

 4        assistant chief over the Commercial Vehicle Enforcement

 5        Bureau.

 6   Q    I may have missed it at some point.  Were you at one

 7        time, a detective?

 8   A    Yes, sir.

 9   Q    And is that a rank?

10   A    Um, I don't consider it a rank.  It's not -- no, it's

11        not a rank.  It's just a specialty position.

12   Q    Okay.

13   A    You know --

14   Q    So a trooper --

15   A    A trooper detective, yes, sir.

16   Q    Are there also sergeant detectives?

17   A    Yes, sir.

18   Q    Lieutenant detectives?

19   A    You know, I guess we would refer to them as lieutenant

20        detectives there in those units as well, so...

21   Q    Okay.  And can you give the jury just a little

22        snapshot, how does a person move from trooper to

23        sergeant?

24   A    Well, there's a -- there's a written test -- well,

25        first, they have to have four years on, and there's a
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 1        written test that we take and -- that we submit to, and

 2        then there is the assessment center that is conducted

 3        as well.  There are a lot of other factors that play

 4        into that, your performance evaluation.  I already

 5        talked about tenure, so, yeah.

 6   Q    Okay.  And then when you want to be a sergeant, are you

 7        applying for a specific position or just sort of

 8        sergeant as a rank?

 9   A    No.  Just as sergeant as a rank.  We take the test, and

10        there's a promotional list.  So when a position opens

11        up, then the Human Resource Division will call that

12        individual according to their ranking on the top of the

13        list and ask if they want to go, and then they can make

14        a decision.

15   Q    Do you know approximately what percentage of troopers

16        ever become sergeants?

17   A    No, sir, I don't.

18   Q    And then when a sergeant wants to move into a

19        lieutenant position, is it a similar -- you take a test

20        and so on?

21   A    Yes, sir.

22   Q    Okay.  And how do you get chosen to be a captain?

23   A    That's a position that's appointed by the chief.  The

24        chief takes a look at the history and the performance

25        of -- of these individuals, and then -- and then he
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 1        makes a decision -- he or she makes the decision

 2        whether they're going to promote that individual.  So

 3        there's a lot of, you know, things that go in there,

 4        you know, that I think the chief -- if I were the chief

 5        of the Washington State Patrol, which I'm pretty sure

 6        the chief does, he takes a look and makes sure that

 7        it's going to be someone that he can trust to go in and

 8        fulfill that role.

 9   Q    Okay.  So that's for captain.  And then what about for

10        assistant chief?

11   A    The same thing for assistant chief.  It's also an

12        appointed position.

13   Q    Okay.  Is the level of assistant chief kind of like

14        second only to the chief himself?

15   A    Well, normally, it's the chief and then a deputy chief,

16        but at this time, as of a couple years now, we haven't

17        had a deputy chief.  So you've got four assistant

18        chiefs that answer directly to the chief, so second in

19        control.

20   Q    And how are their duties segregated?

21   A    They're segregated according to -- there are four

22        bureaus -- well, actually for the assistant chief,

23        there are four bureaus.  Again, I have the Commercial

24        Motor Vehicle -- Commercial Vehicle Enforcement Bureau

25        which oversees budget and fiscal services, the Motor
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 1        Carrier Safety Division, the Commercial Vehicle

 2        Division, and the Fleet Section.

 3             And then there's a Technical Services Bureau that

 4        oversees the Human Resource Division, the Training

 5        Division, and the IT side of the house.

 6             And then the Field Operations Bureau, that

 7        individual oversees all of the field operations --

 8        troopers that are driving up and down the road.  And

 9        let's see here.

10             And then the other -- oh, and then there's the

11        Investigative Services Bureau for the other assistant

12        chief that oversees all the investigative side of the

13        house, you know, Internal Affairs, which is one of

14        those.

15   Q    And what is Internal Affairs?

16   A    Internal Affairs, it's also known as the Office of

17        Professional Standards.  That's where the serious

18        investigations go for investigations.

19   Q    When a person is under investigation by Internal

20        Affairs, are they required to cooperate with that

21        investigation?

22   A    Yes, sir.

23   Q    And are they required to give answers that are true and

24        honest to the best of their ability?

25   A    Yes, sir.

                  Alexander, J. - Cross by Mr. Biggs

0137

 1   Q    How long were you in Internal Affairs?

 2   A    Oh, less than two years.

 3   Q    Sounds like you've moved into a number of different

 4        programs over -- how many years you been there?

 5   A    I am 29 and a half years now.

 6   Q    Okay.  And you've been in a bunch of different -- do we

 7        call them divisions?

 8   A    Yes.

 9   Q    And is that something that is typical, that you get

10        moved around?

11   A    It's typical, but, you know, you have some individuals

12        that just decide to stay where they are, and that's

13        quite all right, you know, quite fine as well, so...

14   Q    Now, you said that you oversaw Aviation back in 2016.

15        Can you -- can you tell us how many sergeants were in

16        Aviation?

17   A    Well, let's see here:  One, two, three.  During my time

18        in the Special Operations Division, there were three

19        sergeants that filtered through there that I can

20        remember.

21   Q    I'm sorry.  How many positions for sergeants in

22        Aviation?

23   A    Um, two positions.

24   Q    So if a person were going to promote from trooper to

25        sergeant and they wanted to be in Aviation, is that a
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 1        job that comes open very often?

 2   A    Well, Aviation is a specialty position, and that

 3        requires an interview process.  So you can't just

 4        promote into Aviation.  You have to go through --

 5        troopers have to go through -- and sergeants have to go

 6        through an interview process.

 7   Q    And you have two positions which, in those days, were

 8        Hatteberg and Sweeney, right?

 9   A    Yes, sir.

10   Q    So if somebody wanted to be a sergeant in Aviation, you

11        would have to wait for Hatteberg or Sweeney to be gone,

12        right?

13   A    Yes, sir.

14   Q    Okay.  You have been in a management position now, a

15        leader position, for many years, right?

16   A    Yes, sir.

17   Q    Can you give us a little snapshot, please, about what

18        are your goals and your -- your motivations as a

19        manager?

20   A    Well, for me personally -- and, you know, this is

21        something that I share with anyone that I'm

22        supervising.  You know, one of my main goals is to make

23        sure that we work together to create a positive work

24        environment to where everyone loves to come to work.

25        That's very important to me, and I work very hard to do
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 1        that, and that's something that I impress upon my

 2        sergeants --

 3                  MR. SHERIDAN:  Your Honor, I'm going to

 4        object.  This is opinion, not fact.

 5                  THE COURT:  Overruled.

 6                  THE WITNESS:  Okay.  That's something that I

 7        impress upon with my sergeants, my lieutenants, and now

 8        my captains.  It's critical.  That's very important to

 9        me.

10             And so as a leader, that individual is responsible

11        to make sure that the people that are under his or her

12        control, that they're taken care of, making sure that

13        they have all the resources they need to -- in order to

14        get the job done, make sure that they're -- understand

15        why we're asking them to do what we're asking them to

16        do and just making sure that we're taking care of their

17        needs.  So I take being a leader very serious.

18   Q    (By Mr. Biggs) Do you have a philosophy with regard to

19        cutting people loose if they're a problem versus

20        retraining them or keeping them in the team?  Do you

21        have a philosophy about that?

22   A    Well, I believe in dealing with, you know, the small

23        things, you know.  You know, when I go to different

24        locations and supervise, first thing that comes out of

25        the trooper's mouth, Hey, Sarg; hey, Lieutenant.  Are
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 1        you going to sweat the small stuff?  And my response

 2        is, You better believe it.  Yes, I'm going to sweat the

 3        small stuff.  And it's critical to me that we do that

 4        as leaders because that's how we keep individuals from

 5        getting ahead of themselves and getting into deeper --

 6        deeper mess.  If we handle the things when they're

 7        small, and we handle it -- do it immediately, then we

 8        can hopefully try to prevent individuals from being

 9        investigated by the Office of Professional Standards or

10        even losing their jobs.

11   Q    And it sounds like nobody wants to be investigated by

12        Internal Affairs; is that true?

13   A    Yes, sir.

14   Q    Now, let's talk about Aviation for a second.  Did you

15        have a level of expectation in terms of

16        professionalism, skill, things like that for Aviation?

17   A    You better believe it.

18   Q    Tell us about that, please.

19   A    Well, Aviation, you know -- those individuals, they fly

20        airplanes, and sometimes I'm on the airplane with them,

21        okay, and I want to make sure that they are very well

22        trained.  I want to make sure that they're adhering to

23        the rules and regulations of the FAA and internal

24        rules, safety rules that are within the aviation

25        section.  I -- I expect my leaders, my subordinate
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 1        leaders to lead.

 2   Q    That would be Lieutenant Nobach?

 3   A    Lieutenant Nobach and those sergeants as well because

 4        the bottom line, they answer to me as well, you know.

 5        So I expect those individuals to lead in a manner to

 6        where, you know, people feel respected.

 7             Again, it's very important to me that we create an

 8        environment to where people love to come to work.  If

 9        I -- if we are doing that, then I feel accomplished.

10        So I expect my -- my leaders to lead.  Lead by example.

11   Q    And why do we have an aviation section?  Why do you

12        have that?

13   A    Well, Aviation -- well, we fly the governor around the

14        state.  And the other thing is we have traffic law

15        enforcement duties for our aviation section as well.

16        So they -- they work in conjunction with the troopers

17        on the ground and communicate.

18   Q    Okay.  And do you ever get called out for special

19        emergencies or problems?

20   A    Yes.  Our aviation section -- yes.  You know, for

21        instance, the -- the mudslide that we had up north,

22        Oso.

23   Q    Oso?

24   A    Yes.  So they got called out to participate in that as

25        well.  And they also transport detectives from Point A
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 1        to Point B, you know.  If we have a SWAT incident

 2        that's going to go down over in Eastern Washington,

 3        then we need to get the resources to where they need to

 4        be.

 5   Q    So if there was something happening in the Tri-Cities,

 6        an officer-involved shooting or some kind of thing,

 7        would Aviation be involved in that?

 8   A    Yes.  They would more than likely be transporting the

 9        chief and -- over to that location.

10   Q    And how did your work at Oso work out?

11   A    Um, you know, to be honest with you, I don't remember,

12        you know, how things went with the Oso.  I'm not even

13        sure if I was in there when Oso occurred.

14   Q    Can you tell us who was in charge of Aviation's work at

15        Oso?

16   A    Yes.  Lieutenant Nobach was in charge of Aviation at

17        the time.

18   Q    Okay.  When you supervised Lieutenant Nobach, what was

19        your general opinion of his work, his abilities, things

20        like that?

21   A    Lieutenant Nobach, he -- he knows aviation.  That's his

22        thing.  He knows aviation inside and out, so I never

23        questioned his ability, you know, when it came down

24        to -- to the rules and regulations, you know, that are

25        associated with the aviation program.
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 1             He was -- he's always available.  He's very

 2        dependable, very flexible.  And what I mean by that is

 3        we were limited in the number of pilots that we had in

 4        the unit, and the lieutenant of that unit has a lot of

 5        administrative responsibilities, and Jim Nobach would

 6        work in the evenings, you know, to get that stuff done

 7        so he can also fly missions.

 8             Again, we just didn't have a whole lot of pilots,

 9        so I appreciated his flexibility and willingness to

10        step up and do that, and that's what I expect from my

11        leader.  You know, I expect that they lead by example,

12        and they don't ask their people to do more than they're

13        willing to do.

14   Q    Do you have an opinion about Lieutenant Nobach as a

15        flight instructor?

16   A    You know, to be honest, I don't know a whole lot about

17        that.  You know, I've never flown a plane, nor do I

18        desire to, but as far as I know, from what I've heard

19        from -- from his sergeants, he's top notch.

20   Q    Let me ask you a question.  Lieutenant Nobach was the

21        only certified flight instructor at the time in that

22        section, right?

23   A    Yeah -- I -- I'm not sure what classifies as a

24        certified specialist.

25   Q    Let me just get directly to the question.
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 1   A    Okay.

 2   Q    In your opinion, was Lieutenant Nobach indispensable?

 3        If he did something stupid and got called out for it,

 4        would the whole program fall?

 5   A    No.  He's replaceable.

 6   Q    Okay.  On that topic, tell us a little bit, if you

 7        would, please.  What is your philosophy and your

 8        approach to things like discrimination in the

 9        workplace?

10   A    That's something that I take very serious.  You know,

11        that's also part of my spiel when I go to different

12        sections.  You know, I lay it right out there:  Hey,

13        guys, look, I love to have fun.  I love to create a

14        great work environment, but under no circumstances will

15        I tolerate -- what do you call it?  Boy, just drawing a

16        blank right now.

17   Q    Discrimination?

18   A    Well, discrimination, but -- yeah, discrimination or

19        off-color jokes.

20   Q    Okay.

21   A    Don't support that.  Gets you in trouble.  I've been

22        around for a long time, and I've seen how things can

23        get you in trouble.  So, yes, absolutely.

24        Discrimination, no.  Sexual harassment, no.

25        Retaliation, absolutely not.
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 1   Q    And if you get wind of a problem like that, harassment,

 2        retaliation, what do you do?

 3   A    Immediately act.

 4   Q    And I think you talked to us a little bit before.  Do

 5        you have options in terms of how you act about those

 6        kinds of problems?

 7   A    Yes.

 8   Q    Tell us about those options, please.

 9   A    Well, depending on the information, the first thing I'm

10        going to do, any time I get something like a sexual

11        harassment or discrimination complaint, the first place

12        I'm going to is OPS or HRD because I'm not the subject

13        matter expert on it, and I know that you can get

14        yourself in trouble and the agency in trouble if you

15        get that wrong.  So the first place I go to for a

16        consultation is to the subject matter experts, and

17        that's what I normally do.

18   Q    Let me just stop you.  You used a couple acronyms

19        and --

20   A    Oh, I'm sorry.

21   Q    -- we've been hearing them, and I want to make sure.

22        HRD, what's that?

23   A    The Human Resource Division.

24   Q    And OPS is the --

25   A    The Office of Professional Standards.
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 1   Q    And that's Internal Affairs?

 2   A    Yes, sir.

 3   Q    And you go to those in most cases where you get some

 4        kind of a problem involving harassment, retaliation,

 5        that sort of thing?

 6   A    Yes, sir.

 7   Q    Okay.  And when you got this complaint that was raised

 8        up to you about Brenda Biscay, did you do that?  You

 9        followed that procedure?

10   A    Yes, sir.

11   Q    And you've already described for us what -- what your

12        conclusions were.  It wasn't what you called a major

13        violation, right?

14   A    Correct.

15                  MR. SHERIDAN:  Now, Your Honor, I'm going to

16        object to leading.

17                  THE COURT:  Overruled.

18                  MR. SHERIDAN:  All right.

19   Q    (By Mr. Biggs) Thank you, Assistant Chief.

20             And you talked to us a little bit about how you

21        coordinate with the two other departments, kind of a

22        three-legged stool thing, right?  What happens if you

23        go to OPS and you say, Yeah, I don't think this really

24        needs -- doesn't need to be in your bailiwick, and OPS

25        says, Well, I don't know; I think we should grab this
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 1        one.  What happens then?

 2   A    Well, for me?  I'm going to probably -- I'm probably

 3        going to lean more towards OPS because that commander

 4        is the standards officer for the agency.

 5             But, hypothetically, let's say if we didn't agree,

 6        then I would assume that it will go up to the next

 7        level in the chain which would be an assistant chief.

 8   Q    Okay.  And then that person would be kind of the

 9        arbiter of what happens?

10   A    Yes, sir.

11   Q    Okay.  Now, let's talk a little bit about this issue

12        with Ms. Biscay.  What information -- let me say, where

13        did your information come from that you were acting on?

14   A    The -- my initial notice of it came from Assistant

15        Chief Randy Drake.

16   Q    Okay.  And do you know where his information

17        originated?

18   A    His got the information from Captain James Riley.

19   Q    And where did his information originate?

20   A    And he got the information from Sergeant Sweeney.

21   Q    And where did Sergeant Sweeney get the information?

22   A    He got the information from Trooper Santhuff.

23   Q    Okay.  So all the information that you had about what

24        may or may not have happened that day started with

25        Santhuff and then was filtered through three, four, or
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 1        five other people --

 2   A    Yes, sir.

 3   Q    -- until it arrived on your desk?

 4   A    Yes, sir.

 5   Q    And you mentioned that you talked to Sergeant Sweeney.

 6        Sergeant Sweeney didn't have any actual knowledge of

 7        what happened, right?

 8   A    No, sir.

 9   Q    He just knew what the plaintiff told him?

10   A    Yes, sir.

11   Q    After you made your decision, you'd mentioned that you

12        talked to the plaintiff.

13   A    Yes, sir.  Well, hold on.

14   Q    Okay.  I'm sorry.

15   A    After I made my decision?

16   Q    Oh, I'm sorry.  Your decision not to -- that it was not

17        to be an OPS issue.

18   A    I talked to the plaintiff before I made that decision.

19   Q    I see.  Okay.  And that's when he told you the things

20        that you described earlier?

21   A    Yes, sir.

22   Q    Any doubt in your mind about what he told you?

23   A    No, sir.

24   Q    Did OPS push back and say, Oh, no, no, no; this should

25        be an Internal Affairs deal?
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 1   A    No, sir.

 2   Q    And did Human Resources push back and say, Nope, this

 3        is going to be a deal that we're going to look at?

 4   A    No, sir.

 5   Q    So as far as you could tell, they were all happy

 6        with --

 7                  MR. SHERIDAN:  Objection.  Leading and

 8        speculation.

 9   Q    -- you handling it?

10                  THE COURT:  I'll sustain on the speculation.

11   Q    (By Mr. Biggs) Did you have any doubt in your mind that

12        those two programs gave you permission to go forward?

13   A    Yes.

14                  MR. SHERIDAN:  Objection.  Again,

15        speculation.

16                  THE COURT:  Overruled.

17   Q    (By Mr. Biggs) I'm sorry.  Did you already answer?

18   A    Yes.  The answer was "yes."

19   Q    Okay.  We heard about this 095 thing, or 095, and that

20        can be good or bad, right?

21   A    That's correct.

22   Q    Let's just talk about the negative ones that we're

23        talking about here today.  How big of a deal is that?

24   A    Well, no one likes to be written up.  You know, no one

25        likes negative documentation in their files.  You know,
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 1        it can impact your ability to -- to move around within

 2        the agency or promote.  It could affect a lot of

 3        different things, so it's -- it's not a fun thing.

 4   Q    And what is it designed to do?

 5   A    Well, in this -- when it comes down to discipline, it's

 6        designed to have a conversation -- it documents the

 7        counseling session.  You know, this is what we talked

 8        about, and here are my expectations and here maybe is

 9        what's going to happen if it continues on.  So it

10        documents the -- it documents the behavior and -- in

11        the -- in the conversation that leads into the

12        conversation, and it's -- there -- it's not just a --

13        there's a whole counseling session that goes with this

14        095.  It's not just, I write it up and slide it over to

15        you and you sign it.  No.  We're going to sit down and

16        we're going to have that hard conversation about what

17        we're dealing with, why we're here to talk about and

18        what we're here to talk about.  We're going to have

19        that conversation, and you're going to understand

20        that -- you know, what my expectations are going

21        forward.  So that's what it does.

22   Q    Based on what you heard through these three or four

23        people that told you what Trooper Santhuff was talking

24        about, what is your conclusion or understanding about

25        what Ms. Biscay actually did?
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 1   A    As far as I understand, she rubbed her breasts up

 2        against the back of Lieutenant Nobach's head.

 3   Q    Did she ever say to you that she did that?

 4   A    No, she didn't.

 5   Q    Okay.  And the only time that you talked to her about

 6        this was at the 095 sitdown, correct?

 7   A    Correct.

 8   Q    Okay.  And about how long did that meeting last, would

 9        you say?

10   A    Probably about, I'd say, between 20 and 30 minutes.

11   Q    Okay.  And what was it that you felt that she did

12        wrong?  Can you just classify it for us?

13   A    Well, I -- she engaged in inappropriate behavior, you

14        know, for the workplace.  You know, I understand, you

15        know, based on how she described it, that was kind of

16        how things were done around there.  And -- and -- and,

17        you know, she went along with it because she was trying

18        to fit in, which made me sick to my stomach when I

19        heard that.

20   Q    Okay.  What do you mean by that, "She went along with

21        it because she was trying to fit in"?

22   A    Trying to be one of the boys, so to speak.  You know,

23        she was the only female out there, you know, and she

24        said, Well, basically, engaging in the behavior, you

25        know, inappropriate comments and so forth.
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 1   Q    Okay.  And during this conversation with Ms. Biscay,

 2        did she say that she participated in this herself?

 3   A    Yeah.  Again, in a roundabout way, saying that's just

 4        what happens out here in the area, yes.

 5   Q    That's talking about the whole aviation section?

 6   A    Yes.  Yes.  Within Aviation, yes.

 7   Q    Okay.  And did Ms. Biscay tell you whether or not the

 8        plaintiff engaged in that kind of behavior?

 9   A    Yes, she did.

10   Q    What did she say about that?

11   A    Well, it was after I gave her the 095, and I asked

12        her -- I said, Okay, Brenda.  Do you have -- I called

13        her "Miss Brenda."  Do you have anything that you want

14        to add before you sign?  And she said no, and she

15        signed, but she said, But I do have something I would

16        like to talk about.  And so she signed the document and

17        I said, Okay, we're finished with the 095.  Okay.  Go

18        ahead, what do you got?  And that's when she went on to

19        say, Look, that's what happens out here.  And then she

20        threw this out there and said, you know, Santhuff is no

21        angel.

22             She said that Santhuff made inappropriate comments

23        about her teenage daughters.  And -- in Brenda's

24        office, she has pictures in her office, you know, with

25        her daughters, and you can -- there's no way that you
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 1        can't tell that those young ladies are -- they're not

 2        adults; they're teenagers.  So she told me that

 3        Santhuff made some very inappropriate comments about

 4        her teenage daughters, and she said, But I didn't

 5        complain.  I thought it was creepy, but I didn't

 6        complain because that's what -- the type of stuff that

 7        goes on out there at the aviation section.

 8   Q    Okay.  And so you then gave her this 095 -- is it

 9        called discipline?

10   A    Well, in the manual it's called a sanction.  I would

11        categorize it as a level of discipline.

12   Q    Okay.  And what happens to the 095s, you know, when you

13        give it to someone, and they sign it and they give it

14        back to you?

15   A    Mm-hm.

16   Q    Where does it go, and how does it work?

17   A    It goes in the supervisory file.  The supervisor's file

18        stays in my office, for instance, and it's locked in my

19        cabinet.

20   Q    For how long is it retained?

21   A    Um, I think it's retained for the entire year.

22        However, if additional behavior that's similar

23        continues, then it can stay in -- in the file beyond

24        the year.

25   Q    Okay.  It's not like you --
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 1                  THE COURT:  Mr. Biggs --

 2   Q    (By Mr. Biggs) -- talking high school, and it's going

 3        on your permanent record.  This is something that has

 4        a -- an expiration time on it?

 5   A    Yes, sir.

 6                  THE COURT:  Mr. Biggs, let's take our

 7        afternoon break.

 8                  MR. BIGGS:  Thank you, Your Honor.

 9                  THE COURT:  It's 2:45, so let's take our

10        15-minute break.  We'll be back at 3:00.

11             All rise.

12                       (Recess taken.)

13                  THE COURT:  Thank you.  Please be seated.

14                       (Pause in proceedings.)

15                  THE CLERK:  All rise.

16                       (Jury present.)

17                  THE COURT:  Thank you.  Please be seated.

18             Mr. Biggs.

19                  MR. BIGGS:  Yes.  Thank you, Your Honor.

20                  THE COURT:  And you're still under oath.

21                  MR. BIGGS:  Still not used to this setup

22        here.

23   Q    (By Mr. Biggs) Assistant Chief, we were talking a

24        little bit about the situation with Brenda Biscay and

25        the resulting work that you did.  As part of deciding
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 1        what -- what remedy you would have where you eventually

 2        said 095s would be good, did you talk to either

 3        Ms. Biscay or Mr. Nobach -- Lieutenant Nobach before

 4        you made the 095 decision?

 5   A    No.

 6   Q    Okay.  And is that -- is that typically how you handle

 7        those things?

 8   A    Well, I mean, in this particular situation, I have the

 9        information that I -- that I needed.  I -- I believed

10        Ryan Santhuff.

11   Q    Okay.  And that is typical to talk to the complaining

12        party?

13   A    Yes.

14   Q    When you went about this work -- now, we spent hours

15        looking at procedures and all this today -- did you

16        follow procedure?

17   A    Yes, sir.

18   Q    When the plaintiff's attorney showed you charts and

19        things like that, did those apply to the work that you

20        were doing?

21   A    They do apply to work that I do, yes.

22   Q    Okay.  But did they apply to work that you were doing

23        in what we -- the Biscay incident?

24   A    Yes.

25   Q    Okay.  And it was whose call whether or not to follow
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 1        the OPS track?

 2   A    It was my call.

 3   Q    Okay.  As far as you know, you followed procedure all

 4        the way down the line?

 5   A    Yes.

 6                  MR. SHERIDAN:  Objection, leading again.

 7                  THE COURT:  Overruled.

 8   Q    (By Mr. Biggs) What I would like you to tell us, you

 9        told us what you thought Ms. Biscay actually did that

10        was wrong, right?

11   A    Yes.

12   Q    Now, would you do the same, please, for Lieutenant

13        Nobach?  Tell us what you determined Lieutenant Nobach

14        did that was wrong.

15   A    Well, I -- Lieutenant -- in my opinion, Lieutenant

16        Nobach allowed behavior to exist in his -- in his unit,

17        and that's what he did wrong.

18   Q    Okay.  Did you conclude or have any evidence to support

19        the notion that Lieutenant Nobach asked for this to

20        occur?

21   A    No.

22   Q    Or that he encouraged it in any way?

23   A    No.

24   Q    Okay.  So why did he get an 095?

25   A    He got an 095 because I felt that he needed to work on
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 1        his leadership.  He needed to take control of his unit

 2        and to stop that behavior, stop that type of a

 3        loosey-goose stuff, that playing around, and that's not

 4        what we expect in the workplace.  What they do after

 5        work, that's on them, but as long as they're in work,

 6        that should not occur.  It will not occur under my

 7        command.

 8   Q    No off-color jokes?  None of that stuff?

 9   A    None of that stuff.  No discrimination.  No

10        retaliation.  No, it's not going to happen.

11   Q    And then to support that 095 conclusion that you made,

12        did you also order some training?

13   A    I did.  I ordered Jim Nobach to seek sexual -- to seek

14        training for -- for the unit and sometimes, you know,

15        we -- when we tell our troopers to go in and do this

16        type of training, it's online, and I told Jim, nope, I

17        want someone in our face talking and have some

18        dialogues about this type of incident.  I want to make

19        sure that everyone in that unit knew that this was a

20        serious deal and that they knew what behavior could be

21        considered inappropriate, you know, as far as sexual

22        harassment.  I even attended the training to make it --

23        to drive it home how important it is and how serious I

24        was regarding what was going on, and that -- captains

25        don't do that, but I did.
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 1   Q    Okay.  All right.  After the 095 to Lieutenant Nobach,

 2        after the training, how many problems did you have with

 3        him not running a tight ship after that?

 4   A    I had no problems along those lines, no problems with

 5        the horse playing or anything along that nature.  It

 6        stopped immediately.

 7   Q    Did what you ordered, then, take care of the problem?

 8   A    Yes, it did.

 9   Q    Is that what you had in mind when you ordered it?

10   A    Yes, sir.

11   Q    Let's jump ahead a little bit in time.  You talked a

12        little bit earlier about Lieutenant Nobach.  He

13        actually filed a -- I'm sorry.  Trooper Santhuff.  He

14        actually filed a formal complaint against you, didn't

15        he?

16   A    Yes, sir.

17   Q    And what was that complaint about?

18   A    To the best of my knowledge, that he felt that I didn't

19        do a thorough -- I didn't handle the situation that

20        occurred between Brenda and Lieutenant Nobach

21        appropriately.

22   Q    He thought you didn't do your job right?

23   A    Yes, sir.

24   Q    And does that make you angry?

25   A    Hmm.  I mean, that's his opinion, you know.  And -- I'm
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 1        not surprised.  I mean, that happens.  Again, I've been

 2        around for 29 years, and, you know -- and that just

 3        doesn't surprise me that someone would say something

 4        like that, that he would say that.

 5   Q    And did that complaint that you didn't do your job

 6        right go to Internal Affairs?

 7   A    I think it did, yes.

 8   Q    And -- and were you vindicated?

 9   A    Yes, sir.

10   Q    Ryan Santhuff -- Trooper Santhuff has sued your

11        organization, the organization that you're near the top

12        of.  Are you angry with him for doing that?

13   A    No.  No, I'm not angry.  It's -- I mean, that's his

14        option.  You know, when I see Ryan -- we work at the

15        same building together, and I see him walking down the

16        hall -- it's, "Hey, Bud; how you doing?"  It's not

17        personal for me.  That's not personal to me.

18   Q    Okay.  Do you have any opinion about whistleblower

19        complaints, whether that's a good or a bad process for

20        the Patrol to have?

21                  MR. SHERIDAN:  Objection, speculation

22        (inaudible).

23                  THE COURT:  Well, the question is, "Do you

24        have an opinion," so that's not really speculation.

25                  MR. SHERIDAN:  It's opinion.
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 1                  THE COURT:  Um, I'm going to sustain the

 2        objection.

 3   Q    (By Mr. Biggs) Well, Assistant Chief, you're aware of

 4        the whistleblower process in the Patrol, right?

 5   A    Yes, I did.  Yes, I am, and I support it.

 6   Q    You support it?  Why?

 7   A    Well, I think it's a good accountability mechanism, and

 8        that's one of the big things why I joined the State

 9        Patrol right from the beginning is because the Patrol,

10        it's a professional -- I was recruited by other law

11        enforcement agencies, but the reason I chose the State

12        Patrol is because it has a reputation as professional,

13        high-level integrity, and the one big thing that I

14        really like about the State Patrol that drew me to the

15        State Patrol, and still holds true today, is

16        accountability.  We don't sweep stuff under the carpet.

17        If we see something go down, we're going to deal with

18        it.

19   Q    Do you know whether or not a person can file a

20        whistleblower complaint anonymously so his boss, his

21        co-workers, nobody knows about it?

22   A    Yes.

23   Q    Is that part of the program, how it's set up?

24   A    Yes, sir.

25   Q    So, just for example, if you had a whistleblower
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 1        complaint to file against another assistant chief, you

 2        could do that and be totally anonymous?

 3   A    Correct.

 4   Q    Did the plaintiff ever use the anonymous system for any

 5        of his complaints?

 6   A    Not that I know of.

 7   Q    When you were talking to Trooper Santhuff about the

 8        Biscay incident, did he ever tell you whether or not he

 9        was trying to keep a lid on it, that is, keep it

10        secret?

11   A    No.

12   Q    He did not say that he was trying to keep it secret?

13   A    No, sir.

14   Q    Did he tell you what he wanted?

15   A    Yes.  He told me -- well, basically, I asked him, Were

16        you offended?  There was something that led to that

17        question, and I think it was because it was a period of

18        time that had passed.  I asked him if he was offended.

19        He said no, and he said -- immediately responded to

20        that, I just wanted someone -- thought someone -- I

21        just thought someone should look into it.

22   Q    So he did want someone to deal with it in some fashion?

23   A    Yes.

24   Q    He wasn't trying to keep it secret?

25   A    No.
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 1   Q    There was a complaint that was talked about in passing

 2        here about some potential interference with the

 3        governor's flight.  Did you get involved in that --

 4        that issue?

 5   A    Yes.  That was, I think it was part of the preliminary

 6        investigation.

 7   Q    And what was the conclusion there?

 8   A    The conclusion was that it didn't -- it had no merit.

 9        It didn't occur.

10   Q    He also made some complaints about e-mail deletion,

11        right?

12   A    Correct.

13   Q    And was that a founded outcome?

14   A    Um, I think that was -- if it's the same thing, I think

15        it was founded -- the finding on that was undetermined,

16        meaning that I couldn't prove that it happened and I

17        couldn't prove that it didn't happen.

18   Q    Okay.  And you talked a little bit earlier in your

19        direct examination about co-workers somehow being

20        involved in what was going on around there.  Did you

21        ever talk about or hear about mechanics and any issues

22        they had?

23   A    Yes.

24   Q    And what was that, please?

25   A    Um, Sergeant Hatteberg called me.  I don't remember
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 1        when, but he called me, and he was distraught.  He was

 2        telling me that the mechanics came to him and told

 3        him -- they were frustrated when they came to him and

 4        they told him that -- that Ryan Santhuff was -- they

 5        felt that they were being interrogated by Ryan

 6        Santhuff.  They felt that he was trying to get them to

 7        see a situation in -- in the way that he saw it when

 8        that wasn't the way, and he just kept pushing and

 9        pushing and pushing.

10   Q    This is what the sergeant reported to you?

11   A    Yes, Hatteberg.

12   Q    And then did you then instruct something to happen?

13   A    Yes.  I told -- and -- and -- I think the discussion

14        had to do with -- with the cancelation of the airplane

15        so that the governor couldn't fly.  So what I told

16        Hatteberg to do is to -- and there was an investigation

17        ongoing at that time.  So what I told Hatteberg to do

18        was, Hey, get everyone together, and I'm going to come

19        down there and -- and I'm going to have a talk with

20        everyone because there were some people in the section

21        that didn't know that an investigation was actually in

22        play.

23             And so I went -- I met with the entire crew and

24        asked them not to talk about the investigation

25        internally.  What they did outside the agency, I can't
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 1        control that, but internally, stop talking about it

 2        because they're eventually going to get interviewed

 3        and -- and -- and I needed that stuff to stop because

 4        it was causing a disruption.  It was making the

 5        technicians feel very uncomfortable.

 6   Q    Okay.  You talked a little bit about a couple other

 7        complaints that ended up in OPS's lap, if you will.

 8        Why were those different from the Biscay incident which

 9        did not go to OPS?

10   A    Well, again, I felt that with all the information that

11        I had, you know, it wasn't sexual harassment, number

12        one, and then number two, it was -- it was something

13        that I can handle at the division level.

14             All investigations and all policy violations don't

15        go to OPS for an investigation.  They can be handled at

16        the division level.  They can even be handled at the

17        detachment level.  So the detachment is just -- with

18        the sergeant.  So they don't all go to the Office of

19        Professional Standards.

20   Q    Okay.  How many different times would you say that you

21        met with Trooper Santhuff and sometimes others, I

22        guess, to discuss all of his complaints?

23   A    Oh, um...  It seemed like -- I can't even give you a

24        number, it's -- there were so many.  It seemed like

25        every week, Santhuff was indicating that he was being
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 1        retaliated against.  And so I -- I can't even attach a

 2        number to it.

 3   Q    Okay.  During some of the meetings, you talked about

 4        one, I think, where Trooper was there, Lieutenant

 5        Nobach was there, maybe one of the sergeants.  During

 6        any of these meetings where Lieutenant Nobach was

 7        present, was he ever hostile, red in the face, yelling?

 8   A    No.

 9   Q    Would you permit that kind of behavior in one of your

10        meetings?

11   A    Absolutely not.

12   Q    You mentioned that after one of these early meetings,

13        maybe in May, it sounds like, you said we all, you

14        know, kinda got ourselves together, we shook hands,

15        hugged.  Did you actually hug after that meeting?

16   A    Yes.  They call me the hugging chief.  I just hug.  You

17        know, I'm a hugger.  But everyone, even Jim and

18        Santhuff, we called it a bro hug, you know, gave each

19        other a bro hug and said, Okay, good; now we're headed

20        in the right direction.  So, yes, sir.

21   Q    Okay.  So your impression at that point was that things

22        were good?

23   A    Yes.

24   Q    Did you still get a lot of complaints from Trooper

25        Santhuff after that?
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 1   A    Yes.

 2   Q    Okay.  And I mean, I don't mean this facetiously:  Did

 3        you take them seriously?

 4   A    Oh, absolutely.

 5   Q    You've mentioned, I think it was yesterday now, that

 6        when this -- well, first let me ask you:  Who is

 7        Trooper Wiley?

 8   A    Trooper Kenyon Wiley.  He's a road trooper, but at the

 9        time, he happened to be a representative of the

10        trooper's association, so a union representative.

11   Q    Okay.  So he didn't have anything to do with Aviation;

12        he was just the union rep?

13   A    Yes, sir.

14   Q    Okay.  So you mentioned that you had a conversation

15        with Mr. Wiley, Trooper Wiley, and he said -- or left

16        you with the impression that he was trying to get rid

17        of Lieutenant Nobach?

18   A    Yes.

19   Q    That is, Trooper Wiley was trying to get rid of

20        Lieutenant Nobach?

21   A    Yes.

22   Q    He didn't work for Lieutenant Nobach, right?

23   A    No.

24   Q    And he said that a couple times?

25   A    Yes.
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 1   Q    Did he tell you whether or not the plaintiff was trying

 2        to get rid of Lieutenant Nobach?

 3   A    That, I don't remember.

 4   Q    Okay.  Did you ever get the impression that the

 5        plaintiff was trying to get rid of the lieutenant?

 6   A    Well, I -- Brenda Biscay told me that she overheard

 7        Chris Noll and Ryan Santhuff talking and basically

 8        saying that they wanted to get rid of Jim Nobach and

 9        have another lieutenant, Korthuis-Smith, who was also a

10        pilot, to come in and take Jim's place.

11   Q    Lieutenant Korthuis-Smith had been in that aviation

12        section previously?

13   A    Yes, he was a sergeant that promoted out.

14   Q    Okay.  And you heard that the plaintiff and Noll got

15        together and wanted to get rid of the lieutenant?

16   A    That's the -- yes.

17   Q    Okay.  Did you ever see any action that made a step in

18        that direction?

19   A    Well, I'm going to say -- I'm going to say no because

20        it's just speculation, you know, from what I see,

21        what's going on right now.

22   Q    Thank you.  And let me -- let me ask you this question:

23        Does Lieutenant Nobach hold the authority to fire a

24        person like Trooper Santhuff?

25   A    No, he did not.
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 1   Q    Okay.  If -- if Lieutenant Nobach wanted to get rid of

 2        a trooper, who does have that authority?

 3   A    That authority is -- well, actually, the chief is the

 4        one that has the authority to do it.  If myself as the

 5        commander, the captain at the time, if I felt that, you

 6        know, someone needed to be terminated, I would have a

 7        conversation with my assistant chief, and then I

 8        would -- well, today, I know the assistant chief would

 9        have a conversation with the chief who would ultimately

10        make the decision whether someone is going to be

11        terminated or not.

12   Q    And would that have to go through a kind of process

13        like Mr. Wiley was involved with?

14   A    Yes.  We would definitely get the associations involved

15        in the conversation as well.

16   Q    I'm trying to skip through a lot of things to kind of

17        keep things on track.  So let me just -- let me just

18        kind of get into this.

19             How many times would you say you have testified

20        under oath?

21   A    More than a hundred times.

22   Q    And you've done this for 30 years, practically?

23   A    Almost 30 years.

24   Q    Okay.  Has any attorney ever stood up there and accused

25        you of lying?
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 1   A    Never.

 2                  MR. SHERIDAN:  Objection, Your Honor.

 3                  THE COURT:  Sustained.  The jury will

 4        disregard that comment.

 5   Q    (By Mr. Biggs) Let me ask you this:  Have you heard

 6        that Trooper Santhuff, under oath in a public

 7        deposition, called you corrupt?

 8   A    I mean, I didn't hear it come out of his mouth.

 9   Q    Right.  What --

10   A    I --

11   Q    Did he ever say it to you?

12   A    Did he ever say it to me?

13   Q    Right.

14   A    Um, not that I can remember.  I don't ever remember him

15        calling me cor -- him saying verbally, calling me

16        corrupt, I've never heard him say it, but I've heard

17        that he identified me as corrupt.

18   Q    Okay.  Are you?

19   A    No.

20   Q    Despite that allegation, others like that, are you

21        telling us the truth today?

22   A    Absolutely.

23   Q    Thank you.  I don't have any more questions for you.

24                  THE COURT:  Mr. Sheridan.

25                  MR. SHERIDAN:  Yes.  Thanks.
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 1                       REDIRECT EXAMINATION

 2   BY MR. SHERIDAN:

 3   Q    Now, so Brenda Biscay told you something else that's

 4        new, huh?

 5   A    Yes, sir.

 6   Q    You never told us about this statement she allegedly

 7        had made about her kids, did you?

 8   A    Did you -- I don't ever remember being asked.

 9   Q    Well, let's take a look at -- did you -- during the

10        discovery process, did you work on interrogatory

11        responses with your legal team?

12   A    What do you mean?

13   Q    Let me show you.  It's easier if I show.  We gotta find

14        Exhibit 227, if we can.

15                  THE COURT:  Did you say 227?

16                  MR. SHERIDAN:  Oh, it's probably up there.

17                  THE COURT:  Did you say 227?

18                  MR. SHERIDAN:  Yeah.  227.  Do you have it,

19        sir?

20                  MR. BIGGS:  Your Honor, I'm not seeing a 227.

21                  MR. SHERIDAN:  You're not?

22                  THE COURT:  Well, I have the binder, my copy.

23                  MR. SHERIDAN:  Yes.

24                  MR. BIGGS:  I mean, in our listed exhibits,

25        I'm not seeing a 227.
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 1                  MR. SHERIDAN:  Oh, I don't know, sorry.

 2        Well, as far as I know, it's in the joint statement.

 3                  THE COURT:  It is.  It's on Page No. 35.

 4                  MR. SHERIDAN:  Thanks.

 5   Q    (By Mr. Sheridan) Do you have that open, sir?

 6   A    Yes, sir.

 7   Q    All right.  And let's take a look at that.

 8                  THE COURT:  Did you find it, Mr. Biggs?

 9                  MR. BIGGS:  I found a listing, yes.

10   Q    (By Mr. Sheridan) Okay.  Now, these are what we call

11        interrogatories, and it's where we ask -- we ask the

12        State questions and the State responds.  And so here is

13        an Interrogatory No. 1 and --

14                  MR. SHERIDAN:  Your Honor, how do we play

15        this?  We're not going to admit this as evidence.  Can

16        we put it up on the screen just to see the question or

17        just read it?

18                  THE COURT:  No.

19                  MR. SHERIDAN:  Just read it?

20                  THE COURT:  Well, I don't know what you're

21        asking.

22                  MR. SHERIDAN:  Okay.

23                  MR. BIGGS:  I'm going to object for lack of

24        foundation.  Unless this witness has personal knowledge

25        and these were made by him --
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 1                  THE COURT:  Right.  I don't know what you're

 2        going to ask.

 3                  MR. SHERIDAN:  Sure.  Well, the State is

 4        bound by the answers.

 5                  MR. BIGGS:  This witness isn't.

 6                  MR. SHERIDAN:  It doesn't matter if the

 7        witness is.  We can confront the witness with the

 8        State's responses.

 9                  THE COURT:  I don't think so, Mr. Sheridan.

10        Let me look at the interrogatory.  Are you talking

11        about No. 1?

12                  MR. SHERIDAN:  Yeah.  So look at No. 1(f) and

13        then look at No. 5 -- and I can give you a page

14        number -- 5(g), and 5(g), Your Honor, is on Page 27.

15                  THE COURT:  Give me just one second.

16                  MR. SHERIDAN:  Okay.  I think you need to

17        look at the use of interrogatories filed in the civil

18        rules.  Do you want to do this on Thursday at 1:30?  No

19        need of going through it now and just -- I have other

20        questions that I can ask.

21                  THE COURT:  That's fine.

22                  MR. SHERIDAN:  Why don't I do that.

23                  THE COURT:  Well... Okay.  That's fine.

24                  MR. SHERIDAN:  Okay?  All right.

25   Q    (By Mr. Sheridan) Okay.  So now let's see.  Ms. Biscay
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 1        confided in you that she went along with it -- this is

 2        the breast rubbing, right -- to try to fit in with the

 3        boys?

 4   A    That's not true, sir.

 5   Q    Isn't that what you said?

 6   A    No.  You're twisting it again.

 7   Q    Well, what did you say, sir?

 8   A    Brenda never said that she rubbed her breast up against

 9        Jim.  What she told me is the inappropriate comments

10        that Trooper Santhuff made about her teenage daughter.

11   Q    Now listen to you.  You're not answering the question.

12        Let's focus on the question.

13                  MR. BIGGS:  Objection, Your Honor.

14        Objection.  He's badgering that witness.

15                  THE COURT:  Mr. Sheridan, just ask the

16        question.

17                  MR. SHERIDAN:  Yes, I -- I apologize to the

18        Court.

19   Q    (By Mr. Sheridan) Okay.  So I'm asking -- I'm not

20        asking you about that piece.

21   A    Okay.

22   Q    We'll get to that later.

23   A    Okay.

24   Q    I'm asking you about, you said -- and I wrote this

25        down.  You said that Ms. Biscay told you that she went
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 1        along with it to try to fit in with the boys, right?

 2   A    Again, what she's saying that she went along with --

 3        she wasn't saying that she went along with rubbing her

 4        breast at the back of Jim Nobach's head.  What she

 5        said -- insinuated is that she was -- went along with

 6        the -- the -- the loosey-goose or the playing around

 7        and the joking around in the work environment.

 8             She did not say, sir, that she went along with and

 9        rubbing -- with rubbing her head (sic) up to the back

10        of Jim Nobach's head.

11   Q    I thought you said during your earlier testimony

12        that -- that she didn't say that she did it and didn't

13        say she didn't, and you took her silence as an

14        admission; is that right?

15   A    Brenda didn't deny it and she didn't -- did not admit

16        that she did it.

17   Q    So you believed she did it, correct?

18   A    I believed she did it.

19   Q    That's why you gave her the 095, right?

20   A    Yes, sir.

21   Q    Okay.  So -- and you called her a willing participant,

22        right?

23   A    Yes.

24   Q    Okay.  But -- but if she did say -- did she utter words

25        to you in any context where she said words along the
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 1        line of, she went along with it -- we don't have to

 2        define "it" at the moment -- to try to fit in with the

 3        boys?  Did she say that to you?

 4   A    Yes.

 5   Q    Isn't that classic talk of a victim of a hostile work

 6        environment, given your expertise in the area?

 7   A    I don't know that I'm qualified to -- to -- to respond

 8        to that.

 9   Q    Well, I don't know, sir.  Didn't you tell us that

10        you -- when somebody raises issues of discrimination,

11        you're right on it?  Right?

12   A    Yes, exactly.

13   Q    So you weren't right on this, though.  You didn't do

14        anything after she told you that, did she (sic)?

15   A    Yes, I did.

16   Q    What did you do, sir?

17   A    What I did is, I sent the lieutenant there now and told

18        him that this behavior will stop immediately and you

19        need to address your crew and let them know that.

20   Q    She told you that she went along with it to try to fit

21        in with the boys, and you did not take that as a

22        complaint?

23   A    No.

24   Q    So you didn't -- you didn't tell anybody -- you also,

25        notably, didn't write it down, right?  This is another
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 1        thing you didn't write down, sir?

 2   A    Mm-hm.

 3   Q    That's a "yes"?

 4   A    That's correct, yes.

 5   Q    Okay.  So she says this, and you don't write it down

 6        and you don't take any action except you say to tell

 7        the lieutenant to tell people to make it stop, right?

 8   A    I did have a conversation with the Office of

 9        Professional Standards as well as the Human Resource

10        Division about that statement.

11   Q    Oh, so now you talked to OPS about Brenda's statement

12        about fitting in with the boys?  Is that right, sir?

13   A    I'm trying to remember.  I'm not sure.

14   Q    Okay.  All right.  So we don't need to show -- I don't

15        think we need to show 56 again about similar behavior,

16        but I -- but, remember, we played part of your

17        deposition where I asked you what happened.  In the

18        deposition that you gave, you never said that Brenda

19        told you that she did it to get along with the boys,

20        right?

21   A    I don't remember.

22   Q    Okay.  But it would be in there, right?  Your lawyer

23        can pull it up in there.  If it's in there, it's

24        written down, right?

25   A    I would hope that it would be in there.
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 1   Q    All right.  And then this business now about Brenda

 2        told you that she was creeped out by a statement made

 3        by Trooper Santhuff about her daughters, right?

 4   A    Yeah.  She said -- she said -- she said it was creepy.

 5   Q    You made it sound like he was a pedophile.  Is that the

 6        impression you were trying to give, sir?

 7   A    Um, I wouldn't call him a pedophile, no.

 8   Q    As a matter of fact, her daughters are grown, aren't

 9        they?

10   A    They weren't grown at the time.

11   Q    Her daughters work for the government, don't they?

12   A    She works for the State Patrol, yes.  Yes, she does.

13   Q    Okay.

14   A    Mm-hm.  Mm-hm.

15   Q    But this is another thing that you never mentioned

16        until right here, right now, not even on direct, when I

17        was asking you questions, you didn't mention this, when

18        it was after a little break that you came in with this

19        new news, right?

20   A    I don't know if I mentioned it at the deposition.

21   Q    Okay.  Well, I guess we'll wait and see if anyone has

22        anything to show you.  But, um, I've been asking you

23        questions for hours, and you never once raised that,

24        did you?  Not once.

25   A    You didn't ask.
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 1   Q    Hmm.  And you never wrote it down, right?

 2   A    No, sir.

 3   Q    Okay.  And you never investigated or anything like

 4        that?

 5   A    No.

 6   Q    Okay.  Now, it's true, is it not, that what Nobach did

 7        wrong, according to you, is he allowed inappropriate

 8        behavior to occur in the workplace, right?

 9   A    No, he's not allowed to allow inappropriate behavior to

10        occur in the workplace.

11   Q    Oh, I'm sorry, you misunderstood.  Let me say it again.

12             It's your understanding that the thing he did

13        wrong was to allow inappropriate behavior to occur in

14        the workplace?

15   A    Yes, sir.

16   Q    And also that he's a leader and he should not -- he

17        should not have -- he should not have engaged in that

18        type of behavior, right?

19   A    That's part of allowing the behavior to occur, so...

20   Q    Okay.  And it was also -- I mean, he also allowed that

21        behavior to spread throughout the division, right, and

22        he didn't take care of it?

23   A    Yes, inappropriate behavior.

24   Q    Okay.  All right.  And you said you didn't go to OPS

25        because not everything goes to OPS, right?
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 1   A    I did go to OPS, but you are correct.  I did say that

 2        not everything goes to OPS.

 3   Q    All right.  And it's true, is it not --

 4                  MR. SHERIDAN:  So, Your Honor, I have another

 5        question to ask of you, but I think I should do it

 6        outside the presence of the jury.  Is it -- perhaps

 7        another thing to leave.

 8                  THE COURT:  How much more do you have?

 9                  MR. SHERIDAN:  I have --

10                  THE COURT:  Let me just ask, are we going to

11        finish with Assistant Chief Alexander today?

12                  MR. SHERIDAN:  Oh, no.  We're near done.  I

13        have just one more question to ask him before I'm done

14        with him except for the things that I want to ask you.

15                  THE COURT:  Okay.  All right.  Go ahead.

16                  MR. SHERIDAN:  Okay.

17   Q    (By Mr. Sheridan) All right.  So now you also say that

18        Biscay told you, I guess -- I guess confidentially,

19        that she heard Nobach -- she heard, was it, Sweeney and

20        Santhuff talking about getting rid of Nobach and

21        bringing in Korthuis-Smith; is that right?

22   A    No.  It was Santhuff and Chris Noll.

23   Q    Oh, Chris Noll.  I'm sorry.  And they were talking --

24        she overheard them saying -- were they whispering?

25   A    I don't know.  You'll have to ask her.
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 1   Q    Okay.  All right.  And where were you when you talked

 2        to her about this?

 3   A    I don't know when that conversation came up.

 4   Q    Okay.  Was it a year ago?  Two years ago?

 5   A    It was more than two years ago.

 6   Q    Okay.  Way back when.  So was it before or after the

 7        sexual harassment incident involving the breast

 8        rubbing?

 9   A    I don't remember.

10   Q    Okay.  All right.  But -- okay.  Fair enough.

11                  MR. SHERIDAN:  That's all I have for now,

12        Your Honor.

13                  THE COURT:  Do you have any questions?  And

14        then --

15                  MR. BIGGS:  Very brief, Your Honor.

16                  THE COURT:  Yeah.  Go ahead.  Understanding

17        that I may allow Mr. Sheridan to exceed your scope.

18                  MR. BIGGS:  Right.

19                  THE COURT:  Go ahead.

20                  MR. BIGGS:  I thought we weren't going to do

21        that on redirect and recross.

22                  THE COURT:  Right.  But there are some issues

23        that he wants to address outside the presence of the

24        jury, so I want to make sure that I'm going to allow

25        that, even if it goes beyond your questions.
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 1                  MR. BIGGS:  Okay.  Thank you.

 2                       RECROSS EXAMINATION

 3   BY MR. BIGGS:

 4   Q    Assistant Chief, it was implied a couple times that you

 5        did not tell the truth in your deposition; is that

 6        correct?

 7   A    That's correct.

 8   Q    Is it correct that you didn't tell the truth?

 9                  MR. SHERIDAN:  Objection, Your Honor.  This

10        is just bolstering.

11                  THE COURT:  Overruled.

12                  THE WITNESS:  I told the truth.

13   Q    (By Mr. Biggs) Okay.  Were you asked whether or not

14        Brenda Biscay made statements of the type that you have

15        just mentioned?

16   A    No, sir.

17   Q    Did you answer all the questions you were asked?

18   A    I did.

19   Q    Okay.  And is it accurate that Ms. Biscay said to you

20        what you testified about, that Plaintiff said something

21        about her daughter -- her daughter's photograph?

22   A    Yes, sir.

23                  MR. BIGGS:  That's all I have.  Thank you,

24        very much.

25                  THE COURT:  All right.  Members of the jury,
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 1   let's take a quick five-minute break.  If it's going to

 2   be more than five minutes, Mary will tell you that you

 3   can go home, and if I don't see you this afternoon,

 4   then we'll see you tomorrow at 1:30.  Yes?

 5             UNIDENTIFIED SPEAKER:  Your Honor, in case

 6   the witness is going to be excused, I have a question

 7   that I wanted to --

 8             THE COURT:  The witness is not quite excused

 9   yet.

10             UNIDENTIFIED SPEAKER:  Okay.

11             THE COURT:  But I suppose you could give him

12   the question now, so just give it to Mary.  We'll talk

13   about it and then, if appropriate, we'll ask that

14   question.  Anybody else have a question for Assistant

15   Chief Alexander?  No, all right.

16        All right.  So if I don't see you later today,

17   I'll see you tomorrow.  1:30.

18             THE CLERK:  All rise.

19                  (Jury exits.)

20             THE COURT:  All right.  So please be seated.

21   So with the issue of the interrogatories, we can't just

22   have -- statements are -- made by the opposing party,

23   of course, are admissible at trials and admission by

24   party opponent, but we can't just have the question

25   being posted, and you need to lay the foundation as to
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 1   whether or not this witness knows --

 2             MR. SHERIDAN:  I'm just looking up --

 3             THE COURT:  -- whether or not --

 4             MR. SHERIDAN:  I'm just looking up use of

 5   interrogatories at trial.  So I'm going to need just a

 6   little bit of...

 7             THE COURT:  Because I looked at Question No.

 8   1, and Question No. 1 was -- interrogatories are

 9   admissible subject to the other rules of evidence.  So

10   if this witness does not have the knowledge, he cannot

11   be speculating.

12             MR. SHERIDAN:  Right.  It's -- it's -- it's

13   been my experience that you just read out the

14   interrogatory and the response, but I wanted -- I

15   haven't had to face this in a little while, so I'm just

16   trying to refresh my recollection with the use of

17   interrogatories at trial.

18             THE COURT:  What was your other issue,

19   Mr. Sheridan?

20             MR. SHERIDAN:  Oh, the other issue was, so

21   the defense then is asked -- Defense is making a big

22   deal of not everything goes to OPS, right, so not -- so

23   he gets to make the decision what goes and what doesn't

24   go, but remember when I was trying to bring in Exhibits

25   239, 40 and I think it's 63?  You had said -- it had to
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 1   do with a May 2016 traffic thing that Nobach did where

 2   he -- he said that -- he was accused of not doing his

 3   job, he didn't do a thorough investigation, and that

 4   thing that seems like a small thing in comparison did

 5   go to OPS and did get a full evaluation.  So it's --

 6   they have opened the door.  If it was -- if it was

 7   appropriate to keep it out before, they have opened the

 8   door now, and we should be allowed to put it in and

 9   question the witness on it.

10             THE COURT:  Let me look at 239.  The reason I

11   did not -- I sustained the objection on 239 is because

12   whatever writeup Lieutenant Nobach had because of not

13   properly responding to a collision is completely

14   irrelevant to the issues here.

15             MR. SHERIDAN:  Right.  We weren't dealing

16   with it substantively, only procedurally, because --

17   and it really, truly -- it didn't even have to be

18   Nobach.  It just happens to be him.  It has to do with

19   what -- what Chief Alexander does.

20             THE COURT:  This one here?  So 239.  So 239,

21   was that the one?

22             MR. SHERIDAN:  Yeah.  There's three of them.

23             THE COURT:  Yes.  It's an investigator's case

24   log for an incident in May -- I'm sorry.

25             MR. SHERIDAN:  May 26.
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 1             THE COURT:  Collision November 19, 2015,

 2   where it is alleged that Lieutenant Nobach did not

 3   complete a Police Traffic Collision Report or request

 4   medical aid.

 5             MR. SHERIDAN:  Yeah.  So the presentation I

 6   want to now make is that this -- this thing that seems

 7   kind of little was in fact --

 8             THE COURT:  So let me stop you right there,

 9   Mr. Sheridan.  Assistant Chief Alexander testified that

10   he did talk to OPS, and it did not -- the complaint did

11   not go in that direction.

12        I'm looking at Exhibit 239, and Captain Alexander

13   also wrote this, and it indicates that he consulted

14   with the OPS commander regarding the tort claim and an

15   IIR request to conduct a preliminary investigation was

16   submitted, did not violate, and then he -- Captain

17   Alexander -- Assistant Chief Alexander concluded that

18   the lieutenant did not violate agency policy.

19        I don't think there's anything in here that says a

20   formal complaint was actually filed with OPS, which is

21   what you have been trying to establish, that he did not

22   follow that road.

23             MR. SHERIDAN:  No --

24             THE COURT:  Or that path.

25             MR. SHERIDAN:  The issue is -- I agree with
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 1   what the Court just said regarding the fact that they

 2   did not go -- complete any paperwork for the hostile

 3   work environment issue, but that this is a case where

 4   it seems to be less important and they did -- they

 5   actually have a case log that is Exhibit 239, and they

 6   have an investigator's case log which is 240, and I

 7   forgot what 63 is, but it's related, so this idea that

 8   not everything should be investigated, it seems like a

 9   fairly minor matter, but they made the decision to do

10   it.  And also the witness testified early on that the

11   decisions whether to go forward or not are decisions --

12   he didn't say until he was testifying in the last hour,

13   he didn't say that it was OP -- OPS that makes the

14   decisions.  He said that these are decisions where each

15   side gets to make an argument, and if -- if they can't

16   agree, they take it up to the next level.  So this idea

17   that he now just does whatever OPS tells him to do is

18   contradicted by his earlier testimony.

19             THE COURT:  Mr. Biggs?

20             MR. BIGGS:  Well, Your Honor, I think

21   you're -- you're quite right on this.  This has nothing

22   to do with this case, and we have no idea what the

23   conversation between Captain -- Captain Alexander and

24   OPS and HR had to do with anything or why there's a

25   case log or why there's not.  We can't, on the basis of
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 1   this one document, make any judgment, and it's not

 2   relevant to the issues of this case.  We would have to

 3   have a little mini trial on that issue to figure out

 4   why they proceeded the way they did.

 5             THE COURT:  Anything else?

 6             MR. SHERIDAN:  Well, they always -- that's

 7   always the argument, it's a mini trial, but it's the

 8   same witness on the stand, and it will take five

 9   minutes.

10             THE COURT:  I don't see the relevance in

11   this.

12             MR. SHERIDAN:  All right.  Fair enough.

13             THE COURT:  And -- and in addition to that,

14   it really is more prejudicial than probative because

15   really -- and it's confusing because it goes to another

16   bad act by Lieutenant Nobach.

17             MR. SHERIDAN:  Right.  And so, Your Honor --

18             THE COURT:  Which has nothing to do with the

19   issues before this jury.

20             MR. SHERIDAN:  Okay.  Another thing that I

21   wanted to bring to the Court's attention is that I

22   believe, again, they've opened the door by talking

23   about how he jumps on discrimination if he sees it,

24   meaning retaliation as well.  And he talks about the

25   fact that the workplace was improved after he, I guess,
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 1   issued the 095s.  But, in fact, we have testimony that

 2   that's not the case, that the workplace was not

 3   improved.  The retaliation against other members

 4   happened after the 095 was issued, and we ought to be

 5   allowed to present --

 6             THE COURT:  Are you talking about Canton

 7   (sic)?  Is it Canton?

 8             MR. SHERIDAN:  Yeah.  Jayson Caton is the one

 9   I was thinking of.

10             THE COURT:  Or Caton.  All right.  And as I

11   indicated in my original ruling, in that case, which is

12   distinguishable from Brundridge --

13             MR. SHERIDAN:  Brundridge, right.

14             THE COURT:  Brundridge is that there was --

15   Caton did not complain.  It would be admissible if

16   Caton would have complained about something and the

17   same behavior had happened, and that's what happened in

18   the other case.  The employees were -- the fleet -- the

19   fitters, the pipe fitters were complaining about safety

20   issues, and when they were complaining about safety

21   issues, they were retaliated against.  They were fired.

22   And then the Court found that the fact that the other

23   witness had also been treated differently after they

24   complained about the safety concern was admissible.

25             MR. SHERIDAN:  Right.
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 1             THE COURT:  But we don't have that here.  We

 2   just have this idea that because Caton was present when

 3   a meeting happened with Detective Santhuff and then he

 4   was asked to return the log book, but that has nothing

 5   to do with him complaining about sexual harassment or

 6   inappropriate behavior or sexual comments.

 7             MR. SHERIDAN:  But it makes him a

 8   whistleblower under 240; that if you are part of an

 9   investigation and you are retaliated against for doing

10   that, then you're a whistleblower, and so he -- he fits

11   in through that framework that when they identify him

12   in 2018 because of the tort claim, they retaliate

13   against him, and so that's one of the ways that you

14   become a whistleblower under the statute is to

15   participate in an investigation or whatever or to -- I

16   think it's called providing information.

17             THE COURT:  Why are we re-litigating this?

18             MR. SHERIDAN:  Pardon me?

19             THE COURT:  Why are you re-litigating this?

20             MR. SHERIDAN:  Oh, because they just made a

21   statement about how everything was fine after the 095

22   was -- was -- was given.  And, you know, we also know

23   it wasn't fine because of the ongoing retaliation

24   against Santhuff, right?  So it wasn't fine, but he

25   said it was, and we ought to be able to address it.
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 1             THE COURT:  Mr. Biggs?

 2             MR. BIGGS:  No, Your Honor, not on the basis

 3   that he's trying to attempt that this is totally

 4   separate issues, and calling in somebody, as you say,

 5   to talk about a log book issue that was later in time

 6   that had nothing to do with the issues here.

 7   Brundridge clearly says you've got to have certain

 8   markers that you meet before that stuff becomes

 9   admissible.

10        So I think your original ruling is correct, and we

11   shouldn't be redoing it again, once again.

12             THE COURT:  And, Mr. Sheridan, I think it's

13   fair for you to argue at closing, yeah, Assistant Chief

14   said everything was fine, but, no, it wasn't, like you

15   just argued with me, but I don't think Caton --

16             MR. SHERIDAN:  Caton's.

17             THE COURT:  Caton's incident with the log

18   book is admissible.

19             MR. SHERIDAN:  Okay.

20             THE COURT:  And I am not going to allow

21   Exhibit 239 either.

22             MR. SHERIDAN:  239.  Okay.  Fair enough.

23        All that's left, then, is 227 and how to get

24   interrogatories in front of the Court.  And since we're

25   not starting till 1:30, may we brief you on this and so
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 1   we make sure we get it right?

 2             THE COURT:  That's fine.

 3             MR. BIGGS:  Your Honor, we have to bring the

 4   witness back one more day for this?

 5             THE COURT:  Well -- oh, the jury has a

 6   question.

 7             MR. SHERIDAN:  Yeah.  The juror's question.

 8             THE COURT:  And I thought that you were going

 9   to be here throughout the trial anyway.

10             MR. BIGGS:  No, he'll be here here and there,

11   potentially.

12             THE COURT:  Okay.  So the question is --

13   well, I'll let you look at the question, counsel, both

14   of you.

15        So, other than the interrogatories, were there any

16   other questions that you had?

17             MR. SHERIDAN:  No, Your Honor.  That was it.

18   Look at me, I'm putting on both...

19                  (Pause.)

20             THE CLERK:  Which one besides 239 was

21   refused?

22             THE COURT:  That's the only one that has been

23   refused.  Yeah.  No, he mentioned another one, but

24   that's --

25             MR. BIGGS:  In.  In.
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 1             MR. SHERIDAN:  "Ongoing basis in

 2   inappropriate workplace behavior."  That's not

 3   mitigating --

 4             MR. BIGGS:  Indicate.

 5             MR. SHERIDAN:  It's (inaudible).

 6             MR. BIGGS:  Indicate.

 7             MR. SHERIDAN:  Gross mismanagement -- I'm

 8   okay with that.

 9             MR. BIGGS:  I am not, Your Honor.

10   Mismanagement is not in this case.  This is a

11   discrimination case.

12             THE COURT:  I know, but there was testimony

13   about gross mismanagement.  I think that's why the

14   juror is asking that.

15             MR. SHERIDAN:  And tomorrow -- I mean, is it

16   tomorrow Saunders will say that he thought it was gross

17   mismanagement.

18             THE COURT:  So one step at a time.  What do

19   we do with this question?

20             MR. SHERIDAN:  I think it's fine.

21             MR. BIGGS:  I think we should reject it, Your

22   Honor, particularly if it's going to come up in a

23   different witness' testimony.

24             MR. SHERIDAN:  Well, that's -- just the

25   words.
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 1             THE COURT:  Um, the problem that I have with

 2   this question -- I think the first question -- the

 3   first part is fine.  The question -- the problem that I

 4   have with this question is that, was it Captain

 5   Alexander?  Now I'm now confused if maybe it was

 6   Sweeney who said he did not know what gross

 7   mismanagement was.

 8             MR. SHERIDAN:  Him?

 9             THE COURT:  I'm trying to remember which

10   witness you asked about the gross mismanagement.  Was

11   it Assistant Chief Alexander?  It may have been Sweeney

12   when he said, I don't know what gross mismanagement is.

13             MR. BIGGS:  Captain Matheson, yes.

14             THE COURT:  Or Matheson, sorry.

15             MR. SHERIDAN:  Oh, yeah.  It was Matheson.

16   That's right.

17             THE COURT:  So I think maybe -- yeah.

18   Because we haven't -- I don't remember this kind of

19   questioning with Assistant Chief Alexander.  I remember

20   it with Captain Matheson.  So, yeah, that's my concern

21   about this question for this witness.

22             MR. SHERIDAN:  Okay.  I guess if the witness

23   doesn't know, he can say "I don't know."

24             THE COURT:  I do think the first -- I think

25   the first one is valid, based on the testimony that
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 1   what the expectations are, the ethics of the agency,

 2   why things were done.  I think that the first question

 3   is -- it's -- it's legitimate.  I don't know about the

 4   second one.

 5             MR. SHERIDAN:  Okay.

 6             THE COURT:  But that's my thought.

 7             MR. SHERIDAN:  Should we do it on --

 8             THE COURT:  Well, so here is the other

 9   question:  I guess I was under the assumption that

10   Assistant Chief Alexander was going to be here most of

11   the trial, and I don't want him to have to come for one

12   question.  But if you think -- I mean, he was not the

13   one that answered this interrogatory, so -- and you're

14   going to have other people from WSP testifying.

15             MR. SHERIDAN:  It could be, but I don't

16   believe the test is if -- if he is the one who signed

17   off on it, but I feel like I need to brief you on it,

18   and he is their designee, so he's going to be here.

19             MR. BIGGS:  No.  He's not going to be here.

20             THE COURT:  He's not going to be here.

21   That's what I was asking, and he's not going to be

22   here.  I only allowed one designee, which is him.  If

23   he doesn't want to be here, then they -- they don't

24   have anybody else, but you're going to have other

25   people from WSP --
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 1             MR. SHERIDAN:  Right.  Can I also say that I

 2   don't -- I felt like the jurors didn't really get a

 3   chance to write questions because this fella had sort

 4   of done it in anticipation, all excited, but I don't

 5   feel like we got to ask the jury.  I mean, you asked

 6   them --

 7             THE COURT:  I did ask if they had any other

 8   questions.

 9             MR. SHERIDAN:  -- but it was, like, on the

10   way -- you know, like, I just didn't feel like -- I

11   felt like if there was more time, perhaps some of them

12   would have asked, but I don't know.  Just saying.

13             THE COURT:  Is it a big hassle for you to

14   come tomorrow afternoon?

15             THE WITNESS:  Yes, I can be here, Your Honor.

16   Well, tomorrow is Wednesday?

17             THE COURT:  No.  Tomorrow is Thursday.

18             MR. SHERIDAN:  Tomorrow is Thursday.

19             MR. BIGGS:  Thursday, right.

20             THE WITNESS:  I have some very important

21   meetings.  Can I come another day?

22             THE COURT:  No, let's do this:  Mary, have

23   you told the jury to go?

24             THE CLERK:  No.

25             THE COURT:  So let's bring the jury back and
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 1   ask Question No. 1.

 2             MR. BIGGS:  Okay.

 3             THE COURT:  And then, based on that limited

 4   question only, if you have any follow-up, you can ask.

 5             MR. BIGGS:  Okay.  Thank you.

 6             THE WITNESS:  Andrew?  Never mind.

 7             THE COURT:  So did -- Mr. Biggs, is the

 8   defense objecting to the Court asking the question?

 9             MR. BIGGS:  Yes, Your Honor.  Thank you.

10             THE COURT:  And I will ask the jurors if they

11   have any other questions, although I -- I don't think

12   they will.

13             THE CLERK:  All rise.

14                  (Jury present.)

15             THE COURT:  All right.  Please be seated.

16   And Assistant Chief Alexander, I do have one question

17   for you from one of the jurors.

18             THE WITNESS:  Yes, ma'am, Your Honor.

19             THE COURT:  Does anybody else have a

20   question?  No.  So just Juror No. 1.

21        If all or most all members of a supervisor's

22   Washington State Patrol unit, including the supervisor,

23   engage in an ongoing basis of inappropriate workplace

24   behavior, does this indicate mismanagement on the part

25   of the supervisor?
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 1                  THE WITNESS:  Your Honor, I'm sorry.  Could

 2        you read that again, please?

 3                  THE COURT:  Sure.  If all or almost all

 4        members of a supervisor's WSP unit, including the

 5        supervisor, engage in an ongoing basis of inappropriate

 6        workplace behavior, does this indicate mismanagement on

 7        the part of the supervisor?

 8                  THE WITNESS:  I probably wouldn't categorize

 9        it as mismanagement.  I -- I -- I would categorize it

10        as a failure -- failing to lead properly.  So I'm not

11        sure how to answer that, Your Honor.

12                  THE COURT:  All right.  Mr. Sheridan, do you

13        have any follow-up questions on that issue alone?

14                  MR. SHERIDAN:  Very briefly.

15                   FURTHER REDIRECT EXAMINATION

16   BY MR. SHERIDAN:

17   Q    Could you tell me again what you said was the

18        confusion?

19   A    Said mismanagement.

20   Q    Versus...?

21   A    Versus in this particular situation what Your Honor

22        read.  I would categorize it as -- as a failure to lead

23        properly.  I guess when I kind of think of

24        mismanagement, I don't know if I would categor -- I

25        look at that as a totality of everything, just
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 1        totally -- I don't know how to answer that one.

 2   Q    Okay.

 3   A    I still don't know how to answer.

 4   Q    Well, would you agree, sir, that those two items you've

 5        identified are pretty much one in the same?

 6   A    Yeah.  And that's --

 7   Q    Whenever somebody --

 8   A    -- that's why I was thinking.

 9   Q    -- when a leader lacks leadership and doesn't lead,

10        that's mismanagement, right?

11   A    That's where I was kind of thinking along the same

12        line, so... I don't know.  I guess I would qualify it

13        as -- thinking along the lines of programs.  So I may

14        be thinking too much into it, so, yes, I would probably

15        categorize that as mismanagement.

16                  THE COURT:  Any follow-up from Defense?

17                  MR. BIGGS:  No.  Thank you, Your Honor.

18                  THE COURT:  All right.

19                  MR. SHERIDAN:  Thanks, Chief.

20                  THE COURT:  Is this witness excused?

21                  MR. BIGGS:  Yes, Your Honor.

22                  MR. SHERIDAN:  No.

23                  THE COURT:  All right.  Assistant Chief

24        Alexander, you are not excused, although you have been

25        allowed -- the reason why we excuse witnesses is so
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 1   that they can participate -- or come in to court and

 2   listen to the testimony, but you have been designated

 3   to be here anyway as a representative of WSP, so it

 4   doesn't really affect you.  You can come if you want;

 5   you don't have to come if you don't want, but you are

 6   still under subpoena.  So if either Mr. Sheridan or

 7   Mr. Biggs or Mr. Marlow need to call you, you need to

 8   be available.

 9             THE WITNESS:  Yes, Your Honor.

10             THE COURT:  All right.

11             THE WITNESS:  Yes, Your Honor.

12             THE COURT:  All right.  Members of the jury,

13   we just wanted to see you one more time today, but you

14   can leave now, and we'll see you tomorrow at 1:30.

15             THE CLERK:  All rise.

16                  (Jury exits.)

17             THE COURT:  Thank you.  Anything else?

18             MR. SHERIDAN:  Nothing from Plaintiff.

19             MR. BIGGS:  Nothing, Your Honor.

20             THE COURT:  All right.  So maybe we'll see

21   you, maybe we won't.  I hope you feel better.

22             THE WITNESS:  Thank you, Your Honor.

23                  (Court at recess for the day.)

24
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		275						LN		10		23		false		          23        object, and -- but I think it's going to be pretty				false

		276						LN		10		24		false		          24        straightforward.  There's no objections from your side.				false

		277						LN		10		25		false		          25                  THE COURT:  Okay.  So let me look at -- okay.				false

		278						PG		11		0		false		page 11				false

		279						LN		11		1		false		           1        So I see what you mean by the yellow and the blue.				false

		280						LN		11		2		false		           2                  MR. SHERIDAN:  Yeah.				false

		281						LN		11		3		false		           3                  THE COURT:  So are there any issues,				false

		282						LN		11		4		false		           4        Mr. Biggs?				false

		283						LN		11		5		false		           5                  MR. BIGGS:  Well, sounds like -- I just want				false

		284						LN		11		6		false		           6        to double check.  It sounds like there aren't.				false

		285						LN		11		7		false		           7                  MR. SHERIDAN:  Yeah.				false

		286						LN		11		8		false		           8                  MR. BIGGS:  So if you were going to play --				false

		287						LN		11		9		false		           9        let me just give you an example.				false

		288						LN		11		10		false		          10                  MR. SHERIDAN:  Yeah.				false

		289						LN		11		11		false		          11                  MR. BIGGS:  Pages 73-15 to 75-2.				false

		290						LN		11		12		false		          12                  MR. SHERIDAN:  Okay.				false

		291						LN		11		13		false		          13                  MR. BIGGS:  That's what I countered as a				false

		292						LN		11		14		false		          14        counter designation.				false

		293						LN		11		15		false		          15                  MR. SHERIDAN:  Okay.				false

		294						LN		11		16		false		          16                  MR. BIGGS:  If you're going to play those				false

		295						LN		11		17		false		          17        sections uninterrupted -- in other words, you can't say				false

		296						LN		11		18		false		          18        this is the defense stuff; this is my stuff.  You play				false

		297						LN		11		19		false		          19        it.  All the -- everything that we have as counter				false

		298						LN		11		20		false		          20        designations is played.				false

		299						LN		11		21		false		          21                  MR. SHERIDAN:  That's right.				false

		300						LN		11		22		false		          22                  MR. BIGGS:  Front to back with the rest.				false

		301						LN		11		23		false		          23                  MR. SHERIDAN:  That's right.				false

		302						LN		11		24		false		          24                  MR. BIGGS:  Then I have no objection.				false

		303						LN		11		25		false		          25                  THE COURT:  Okay.				false

		304						PG		12		0		false		page 12				false

		305						LN		12		1		false		           1                  MR. SHERIDAN:  That's right.				false

		306						LN		12		2		false		           2                  THE COURT:  All right.  Anything else?				false

		307						LN		12		3		false		           3                  MR. BIGGS:  Thank you for bringing that up,				false

		308						LN		12		4		false		           4        Jack.				false

		309						LN		12		5		false		           5                  THE COURT:  Anything else?				false

		310						LN		12		6		false		           6                  MR. SHERIDAN:  That's it.  And --				false

		311						LN		12		7		false		           7                  THE COURT:  And...				false

		312						LN		12		8		false		           8                  MR. SHERIDAN:  Okay.  That's it.				false

		313						LN		12		9		false		           9                  THE COURT:  Are you sure?				false

		314						LN		12		10		false		          10                  MR. SHERIDAN:  Yeah.  And -- and there is --				false

		315						LN		12		11		false		          11        oh, this is not a -- this is an audio courtroom, right?				false

		316						LN		12		12		false		          12                  THE COURT:  Yes.  We don't have a court				false

		317						LN		12		13		false		          13        reporter.				false

		318						LN		12		14		false		          14                  MR. SHERIDAN:  So that means the video -- is				false

		319						LN		12		15		false		          15        there a court reporter?				false

		320						LN		12		16		false		          16                  THE COURT:  No.				false

		321						LN		12		17		false		          17                  MR. SHERIDAN:  No.  So that means that the				false

		322						LN		12		18		false		          18        video, the sound of the video will go on the tape for				false

		323						LN		12		19		false		          19        appellate purposes?  Yeah.  Okay.  Phew.  Good.				false

		324						LN		12		20		false		          20             And, Greg, should we do a sound check, or are we				false

		325						LN		12		21		false		          21        okay?				false

		326						LN		12		22		false		          22                  MR. GLOVER:  No, I did one this morning.				false

		327						LN		12		23		false		          23                  THE COURT:  Anything else?				false

		328						LN		12		24		false		          24                  MR. SHERIDAN:  Nothing.  Thanks, Judge.				false

		329						LN		12		25		false		          25        Thanks for your patience.				false

		330						PG		13		0		false		page 13				false

		331						LN		13		1		false		           1                  THE COURT:  Anything from Defense?				false

		332						LN		13		2		false		           2                  MR. BIGGS:  No.  Thank you, Your Honor.				false

		333						LN		13		3		false		           3                  THE COURT:  All right.  Bring in the jury.				false

		334						LN		13		4		false		           4                  THE CLERK:  I'm just admitting Suzanne				false

		335						LN		13		5		false		           5        Sherman, which is Plaintiff's mother, into Zoom.				false

		336						LN		13		6		false		           6                  THE COURT:  All right.				false

		337						LN		13		7		false		           7                  THE CLERK:  (Inaudible).				false

		338						LN		13		8		false		           8                  THE COURT:  No.  You can admit her.				false

		339						LN		13		9		false		           9                  THE CLERK:  I'll get the jury.				false

		340						LN		13		10		false		          10                  THE COURT:  Good morning, everybody who is				false

		341						LN		13		11		false		          11        joining us via Zoom.  I cannot see you, but I know that				false

		342						LN		13		12		false		          12        there are some that are connected via Zoom.  I just				false

		343						LN		13		13		false		          13        want to make sure that you know you are prohibited from				false

		344						LN		13		14		false		          14        recording this proceeding.  We can only have one				false

		345						LN		13		15		false		          15        official proceeding which is being kept by our clerk.				false

		346						LN		13		16		false		          16        You cannot take screenshots of the witnesses or				false

		347						LN		13		17		false		          17        anything that is happening in the courtroom.  Any kind				false

		348						LN		13		18		false		          18        of recording via photo or audio recording would be a				false

		349						LN		13		19		false		          19        violation of my court order, and there could be				false

		350						LN		13		20		false		          20        sanctions for that, including being held in contempt.				false

		351						LN		13		21		false		          21                       (Jury present.)				false

		352						LN		13		22		false		          22                  THE COURT:  Good morning.  Please be seated.				false

		353						LN		13		23		false		          23        Welcome back, members of the jury, to Day No. 2.				false

		354						LN		13		24		false		          24             One thing that I forgot to tell you yesterday is				false

		355						LN		13		25		false		          25        that if at any time you learn that you have been				false

		356						PG		14		0		false		page 14				false

		357						LN		14		1		false		           1        exposed or had come in contact with anybody that has				false

		358						LN		14		2		false		           2        COVID, please let Mary know right away because we do				false

		359						LN		14		3		false		           3        have a protocol set in the courthouse, and, of course,				false

		360						LN		14		4		false		           4        we just want to make sure that everybody stays healthy				false

		361						LN		14		5		false		           5        and safe, so please do let us know or let Mary know.				false

		362						LN		14		6		false		           6        Thank you.				false

		363						LN		14		7		false		           7             Mr. Sheridan, are you ready to continue with your				false

		364						LN		14		8		false		           8        examination of Captain Alexander?				false

		365						LN		14		9		false		           9                  MR. SHERIDAN:  Yes.  Thank you.				false

		366						LN		14		10		false		          10                  THE COURT:  Captain Alexander, if you could				false

		367						LN		14		11		false		          11        please take the witness stand.  And you are still under				false

		368						LN		14		12		false		          12        oath.				false

		369						LN		14		13		false		          13                       Johnny Alexander, having been previously				false

		370						LN		14		14		false		          14                       sworn by the Court, testified as				false

		371						LN		14		15		false		          15                       follows:				false

		372						LN		14		16		false		          16                  THE WITNESS:  Yes, Your Honor.				false

		373						LN		14		17		false		          17                        DIRECT EXAMINATION				false

		374						LN		14		18		false		          18   BY MR. SHERIDAN:				false

		375						LN		14		19		false		          19   Q    Okay.  Good morning.				false

		376						LN		14		20		false		          20   A    Good morning.				false

		377						LN		14		21		false		          21   Q    Captain Alexander, just to sort of summarize quickly				false

		378						LN		14		22		false		          22        what happened yesterday, you testified that neither				false

		379						LN		14		23		false		          23        Nobach nor Biscay either denied or admitted the breast				false

		380						LN		14		24		false		          24        rubbing incident, correct?				false

		381						LN		14		25		false		          25   A    That's correct.				false

		382						PG		15		0		false		page 15				false

		383						LN		15		1		false		           1   Q    You also treated that, in your mind, as a denial --				false

		384						LN		15		2		false		           2        was -- by not denying it, was also an admission.				false

		385						LN		15		3		false		           3   A    Yes, sir.				false

		386						LN		15		4		false		           4   Q    And you said that Sweeney implicated himself in				false

		387						LN		15		5		false		           5        engaging in similar behavior --				false

		388						LN		15		6		false		           6                  MR. BIGGS:  Your Honor, I hate to object at				false

		389						LN		15		7		false		           7        this point, but this is all asked and answered.				false

		390						LN		15		8		false		           8                  THE COURT:  Just ask questions.  The jury is				false

		391						LN		15		9		false		           9        expected to remember what happened yesterday, so --				false

		392						LN		15		10		false		          10                  MR. SHERIDAN:  Sure.  Sure.  That's fine.				false

		393						LN		15		11		false		          11                  THE COURT:  -- I'll sustain the objection.				false

		394						LN		15		12		false		          12                  MR. SHERIDAN:  That's fine.  Okay.				false

		395						LN		15		13		false		          13        Certainly, Judge.				false

		396						LN		15		14		false		          14   Q    (By Mr. Sheridan) All right.  So, yesterday, you				false

		397						LN		15		15		false		          15        implicated both Sweeney and Santhuff in engaging in				false

		398						LN		15		16		false		          16        improper behavior; is that right?				false

		399						LN		15		17		false		          17   A    Yes, sir.				false

		400						LN		15		18		false		          18   Q    And it's true, is it not, that those are the only two				false

		401						LN		15		19		false		          19        people who came forward to report Nobach's and Biscay's				false

		402						LN		15		20		false		          20        breast rubbing incident?				false

		403						LN		15		21		false		          21   A    Yes, sir.				false

		404						LN		15		22		false		          22   Q    So -- and you have no documents to support these				false

		405						LN		15		23		false		          23        allegations that they told you that, correct?				false

		406						LN		15		24		false		          24   A    The only document that I have is the 095s.				false

		407						LN		15		25		false		          25   Q    The 095 that you gave to Nobach and to Biscay?				false

		408						PG		16		0		false		page 16				false

		409						LN		16		1		false		           1   A    That's correct.				false

		410						LN		16		2		false		           2   Q    And let's -- can you tell us why, if they engaged in				false

		411						LN		16		3		false		           3        misconduct, you did not document it as required by				false

		412						LN		16		4		false		           4        procedure?				false

		413						LN		16		5		false		           5   A    Say that again, please.				false

		414						LN		16		6		false		           6   Q    Yes.  Can you tell us why, if both Ryan Santhuff and				false

		415						LN		16		7		false		           7        his sergeant, Sweeney, engaged in misconduct, you did				false

		416						LN		16		8		false		           8        not document it as required by procedure?				false

		417						LN		16		9		false		           9   A    It's not required by procedure that I document that.				false

		418						LN		16		10		false		          10   Q    Well, if they were engaging in similar behavior --				false

		419						LN		16		11		false		          11        maybe we should put Exhibit 57 up so we can make				false

		420						LN		16		12		false		          12        reference to it.  And, sir, let me get you 57.				false

		421						LN		16		13		false		          13                  MR. SHERIDAN:  So, Greg, it's the last				false

		422						LN		16		14		false		          14        sentence of that first paragraph, if you'll pull that a				false

		423						LN		16		15		false		          15        little higher.  Yeah.  Okay.				false

		424						LN		16		16		false		          16   Q    (By Mr. Sheridan) So that -- so you wrote, "It's				false

		425						LN		16		17		false		          17        alleged that similar behavior by members of your staff				false

		426						LN		16		18		false		          18        has become an acceptable practice for an extended				false

		427						LN		16		19		false		          19        period of time."  And did you mean to refer to Ryan				false

		428						LN		16		20		false		          20        Santhuff in that sentence?				false

		429						LN		16		21		false		          21   A    To include -- yes, sir.				false

		430						LN		16		22		false		          22   Q    So you were not just saying that -- you're telling us				false

		431						LN		16		23		false		          23        today that you were not just saying that Ryan Santhuff				false

		432						LN		16		24		false		          24        confessed to this wrongdoing, but you're saying that he				false

		433						LN		16		25		false		          25        also confessed to doing it for some extended period of				false

		434						PG		17		0		false		page 17				false

		435						LN		17		1		false		           1        time, correct?				false

		436						LN		17		2		false		           2   A    Repeat that, please.				false

		437						LN		17		3		false		           3   Q    Sure.  You're telling us not only did he confess to				false

		438						LN		17		4		false		           4        you -- this was apparently when you were having coffee,				false

		439						LN		17		5		false		           5        right?				false

		440						LN		17		6		false		           6   A    Yes, sir.				false

		441						LN		17		7		false		           7   Q    When you're having coffee, not only did he confess to				false

		442						LN		17		8		false		           8        you that he engaged in similar improper behavior, but				false

		443						LN		17		9		false		           9        he did it for a period -- extended period of time,				false

		444						LN		17		10		false		          10        right?				false

		445						LN		17		11		false		          11   A    Yes.				false

		446						LN		17		12		false		          12   Q    Okay.  All right.  And...  All right.				false

		447						LN		17		13		false		          13             So, um, why did you say "similar behavior by				false

		448						LN		17		14		false		          14        co-workers" in the last sentence?				false

		449						LN		17		15		false		          15   A    Because that's what I was told, that there was				false

		450						LN		17		16		false		          16        inappropriate behavior that was going on in the unit				false

		451						LN		17		17		false		          17        that was similar to joking around, being loosey-goosey.				false

		452						LN		17		18		false		          18        That was inappropriate.				false

		453						LN		17		19		false		          19   Q    Now, would you agree with me that if Santhuff believed				false

		454						LN		17		20		false		          20        that he had actually engaged in similar behavior, it				false

		455						LN		17		21		false		          21        would make little sense for him to turn in Lieutenant				false

		456						LN		17		22		false		          22        Nobach in March of 2016 and then confess to you?				false

		457						LN		17		23		false		          23   A    What's your question?				false

		458						LN		17		24		false		          24   Q    Yeah.  Would you agree that it doesn't make a lot of				false

		459						LN		17		25		false		          25        sense that if he was one of the people participating in				false

		460						PG		18		0		false		page 18				false

		461						LN		18		1		false		           1        the misconduct, he would come to you and tell you				false

		462						LN		18		2		false		           2        there's a problem?				false

		463						LN		18		3		false		           3   A    You know, I thought that same thing.				false

		464						LN		18		4		false		           4   Q    Uh-huh.  And what did you do about it?				false

		465						LN		18		5		false		           5   A    What do you mean, what did I do about it?				false

		466						LN		18		6		false		           6   Q    Well, if you thought it didn't make any sense, then why				false

		467						LN		18		7		false		           7        didn't you do an investigation as required by policy?				false

		468						LN		18		8		false		           8   A    Well, when Santhuff came to me and he indicated that he				false

		469						LN		18		9		false		           9        was also part of the group, this work group that was				false

		470						LN		18		10		false		          10        performing -- that was engaged in this improper				false

		471						LN		18		11		false		          11        behavior, I thought that, okay, well, made -- I don't				false

		472						LN		18		12		false		          12        know why.  I can't tell you what he's thinking, but I				false

		473						LN		18		13		false		          13        kind of thought it was -- well, he just wanted to bring				false

		474						LN		18		14		false		          14        it forward.				false

		475						LN		18		15		false		          15   Q    Mm-hm.  Okay.  So -- so he -- he is -- he is -- did he				false

		476						LN		18		16		false		          16        express to you his concern -- this is during the coffee				false

		477						LN		18		17		false		          17        meeting, right?				false

		478						LN		18		18		false		          18   A    Yes, sir.				false

		479						LN		18		19		false		          19   Q    So there's a violation of procedure since two people				false

		480						LN		18		20		false		          20        aren't there, right?  Two people aren't there to do the				false

		481						LN		18		21		false		          21        interview, right?				false

		482						LN		18		22		false		          22   A    Um, the -- there was no need to have anyone else there.				false

		483						LN		18		23		false		          23        This was a conversation between me and my -- my -- one				false

		484						LN		18		24		false		          24        of my staff members.				false

		485						LN		18		25		false		          25   Q    Well, he's not your staff member, right?  He's simply				false

		486						PG		19		0		false		page 19				false

		487						LN		19		1		false		           1        in your chain of command down many levels.				false

		488						LN		19		2		false		           2   A    Well, he's still part of my staff.				false

		489						LN		19		3		false		           3   Q    Okay.  But -- but let's say that actually happened.				false

		490						LN		19		4		false		           4        Would you agree with me that once he told you that				false

		491						LN		19		5		false		           5        there was a larger number of people, that meant that				false

		492						LN		19		6		false		           6        somebody in that group of 11 might have been offended				false

		493						LN		19		7		false		           7        by that improper behavior?				false

		494						LN		19		8		false		           8   A    What's your question?				false

		495						LN		19		9		false		           9   Q    My question is, did you connect the dots?  You said				false

		496						LN		19		10		false		          10        that, well, I determined, in talking to Santhuff, that				false

		497						LN		19		11		false		          11        he was not offended, right?				false

		498						LN		19		12		false		          12   A    That's correct.				false

		499						LN		19		13		false		          13   Q    And because he was not offended, that was not				false

		500						LN		19		14		false		          14        third-party sexual harassment, right?				false

		501						LN		19		15		false		          15   A    Correct.				false

		502						LN		19		16		false		          16   Q    And because -- but when he told you that there were				false

		503						LN		19		17		false		          17        other people involved, if any one of them was offended,				false

		504						LN		19		18		false		          18        that would be third-party sexual harassment, correct?				false

		505						LN		19		19		false		          19   A    If someone came -- if someone came and, yes, say that				false

		506						LN		19		20		false		          20        they were offended, yes, then that would be a problem.				false

		507						LN		19		21		false		          21   Q    But you didn't write any of this down, correct?				false

		508						LN		19		22		false		          22   A    There was no need to write it down.				false

		509						LN		19		23		false		          23   Q    Let me ask you this:  You were deposed by me, correct?				false

		510						LN		19		24		false		          24   A    Yes, sir.				false

		511						LN		19		25		false		          25   Q    And I asked you under -- you were under oath, correct?				false

		512						PG		20		0		false		page 20				false

		513						LN		20		1		false		           1   A    Yes, sir.  Yes, sir.				false

		514						LN		20		2		false		           2   Q    And I asked you questions about what he said to you,				false

		515						LN		20		3		false		           3        correct?				false

		516						LN		20		4		false		           4   A    Yes.				false

		517						LN		20		5		false		           5   Q    And you never told me that he confessed to you that he				false

		518						LN		20		6		false		           6        engaged in improper actions himself -- this is				false

		519						LN		20		7		false		           7        Santhuff -- right?				false

		520						LN		20		8		false		           8   A    I don't remember not telling you that.				false

		521						LN		20		9		false		           9   Q    Okay.  Well, we would like to publish your deposition.				false

		522						LN		20		10		false		          10        And --				false

		523						LN		20		11		false		          11                  MR. SHERIDAN:  Is this it?  We would move to				false

		524						LN		20		12		false		          12        publish the deposition, and we have a copy for the				false

		525						LN		20		13		false		          13        judge.				false

		526						LN		20		14		false		          14                  THE COURT:  All right.				false

		527						LN		20		15		false		          15                  MR. SHERIDAN:  We'll be playing, for record				false

		528						LN		20		16		false		          16        purposes, Pages 13-1 to 20.				false

		529						LN		20		17		false		          17                  MR. BIGGS:  Excuse me, Your Honor.  We just				false

		530						LN		20		18		false		          18        had an agreement that our portion would be played as				false

		531						LN		20		19		false		          19        well.				false

		532						LN		20		20		false		          20                  MR. SHERIDAN:  (Inaudible.)				false

		533						LN		20		21		false		          21                  MR. BIGGS:  No, but it's -- they're,				false

		534						LN		20		22		false		          22        they're -- our counter designations.				false

		535						LN		20		23		false		          23                  THE COURT:  Is this Captain Alexander's?				false

		536						LN		20		24		false		          24                  MR. SHERIDAN:  Look at 13 --				false

		537						LN		20		25		false		          25                  MR. BIGGS:  There's no counter designation.				false

		538						PG		21		0		false		page 21				false

		539						LN		21		1		false		           1                  MR. SHERIDAN:  There's no counter.  Look at				false

		540						LN		21		2		false		           2        13.				false

		541						LN		21		3		false		           3                  MR. BIGGS:  I see, yes.				false

		542						LN		21		4		false		           4             That's fine, Your Honor.				false

		543						LN		21		5		false		           5                  MR. SHERIDAN:  Okay.				false

		544						LN		21		6		false		           6                  THE COURT:  All right.  Let me give the --				false

		545						LN		21		7		false		           7        members of the jury, you will be given testimony from a				false

		546						LN		21		8		false		           8        deposition.  A deposition is testimony of a witness				false

		547						LN		21		9		false		           9        taken under oath outside of the courtroom.  The oath is				false

		548						LN		21		10		false		          10        administered by an authorized person who records the				false

		549						LN		21		11		false		          11        testimony word for word.  Depositions are taken in the				false

		550						LN		21		12		false		          12        presence of lawyers for all parties.  The deposition				false

		551						LN		21		13		false		          13        will be read out loud to you or presented by video.  It				false

		552						LN		21		14		false		          14        will be -- do you have the video or is it just a				false

		553						LN		21		15		false		          15        recording?				false

		554						LN		21		16		false		          16                  MR. SHERIDAN:  We have the video.				false

		555						LN		21		17		false		          17                  THE COURT:  Okay.  So it will be by video.				false

		556						LN		21		18		false		          18        Insofar as possible, you must consider this form of				false

		557						LN		21		19		false		          19        testimony in the same way that you consider the				false

		558						LN		21		20		false		          20        testimony of witnesses who are present in the				false

		559						LN		21		21		false		          21        courtroom.  You must decide how believable the				false

		560						LN		21		22		false		          22        testimony is and what value to give to it.				false

		561						LN		21		23		false		          23             A copy of the deposition will not be admitted into				false

		562						LN		21		24		false		          24        evidence and will not go to the jury room with you.				false

		563						LN		21		25		false		          25                  MR. SHERIDAN:  All right.  You can go ahead				false

		564						PG		22		0		false		page 22				false

		565						LN		22		1		false		           1        and --				false

		566						LN		22		2		false		           2                       (Audio recording played and transcribed				false

		567						LN		22		3		false		           3                       as follows:)				false

		568						LN		22		4		false		           4                  THE WITNESS:  I did talk to Trooper Santhuff.				false

		569						LN		22		5		false		           5   Q    (By Mr. Sheridan) You did, and what did he tell you?				false

		570						LN		22		6		false		           6   A    Lieutenant -- or Trooper Santhuff told me that Brenda				false

		571						LN		22		7		false		           7        rubbed her breast against the head of Lieutenant				false

		572						LN		22		8		false		           8        Nobach.				false

		573						LN		22		9		false		           9   Q    Okay.  And when did that meeting occur?				false

		574						LN		22		10		false		          10   A    That meeting occurred after I spoke to Sweeney --				false

		575						LN		22		11		false		          11        Sergeant Sweeney, and it occurred at a coffee shop in				false

		576						LN		22		12		false		          12        Tumwater Boulevard because I wanted to hear it directly				false

		577						LN		22		13		false		          13        from -- from Trooper Santhuff.				false

		578						LN		22		14		false		          14   Q    All right.  And -- and it was your -- did you have an				false

		579						LN		22		15		false		          15        understanding as to whether or not this may involve				false

		580						LN		22		16		false		          16        discrimination, this incident?				false

		581						LN		22		17		false		          17                  UNIDENTIFIED SPEAKER:  Objection, form of the				false

		582						LN		22		18		false		          18        question.				false

		583						LN		22		19		false		          19                  THE WITNESS:  Discrimination, no.				false

		584						LN		22		20		false		          20   Q    (By Mr. Sheridan) How about sexual harassment?				false

		585						LN		22		21		false		          21   A    Sexual harassment, when I first heard it, yes.				false

		586						LN		22		22		false		          22   Q    Captain --				false

		587						LN		22		23		false		          23                       (End of audio.)				false

		588						LN		22		24		false		          24   Q    (By Mr. Sheridan) And you were under oath when you gave				false

		589						LN		22		25		false		          25        that testimony, right?				false

		590						PG		23		0		false		page 23				false

		591						LN		23		1		false		           1   A    Yes, sir.				false

		592						LN		23		2		false		           2   Q    And did you offer -- this deposition lasted for several				false

		593						LN		23		3		false		           3        hours, did it not?				false

		594						LN		23		4		false		           4   A    I think it did.				false

		595						LN		23		5		false		           5   Q    All right.  And during -- and at no time during that				false

		596						LN		23		6		false		           6        deposition did you talk about the idea that he was a				false

		597						LN		23		7		false		           7        co-conspirator who also engaged in the improper				false

		598						LN		23		8		false		           8        behavior?				false

		599						LN		23		9		false		           9   A    No, I did not.				false

		600						LN		23		10		false		          10   Q    Okay.  So that was your chance to tell me.  Did you				false

		601						LN		23		11		false		          11        tell anyone else that he engaged in improper behavior?				false

		602						LN		23		12		false		          12   A    I did.				false

		603						LN		23		13		false		          13   Q    Who?				false

		604						LN		23		14		false		          14   A    What I did is I shared that information that Trooper				false

		605						LN		23		15		false		          15        Santhuff indicated that the behavior that was going on				false

		606						LN		23		16		false		          16        involved -- involved a lot of the parties in that unit,				false

		607						LN		23		17		false		          17        and he admitted to me that it was almost as if he was				false

		608						LN		23		18		false		          18        talking to -- to Sweeney as well, because Sweeney came				false

		609						LN		23		19		false		          19        in and basically said the same thing.  This has been				false

		610						LN		23		20		false		          20        going on for some time, and Sweeney, as a matter of				false

		611						LN		23		21		false		          21        fact, said that um -- um, you know, you may as well				false

		612						LN		23		22		false		          22        sign me up too.				false

		613						LN		23		23		false		          23             So I took it, when Santhuff says that he was --				false

		614						LN		23		24		false		          24        that he was -- that everyone in that work group was				false

		615						LN		23		25		false		          25        involved in this type of behavior that was rampant, I'm				false

		616						PG		24		0		false		page 24				false

		617						LN		24		1		false		           1        assuming that he was saying the same thing; that he was				false

		618						LN		24		2		false		           2        involved in it as well.				false

		619						LN		24		3		false		           3   Q    Okay.  So even though you heard these -- you're saying				false

		620						LN		24		4		false		           4        the two people who were in fact blowing the whistle on				false

		621						LN		24		5		false		           5        the misconduct confessed that they were part of the				false

		622						LN		24		6		false		           6        problem, you never wrote it down, and you never told				false

		623						LN		24		7		false		           7        anybody in your chain of command?				false

		624						LN		24		8		false		           8   A    That's not true, sir.				false

		625						LN		24		9		false		           9   Q    Well, who did you write it down for?  Who?				false

		626						LN		24		10		false		          10   A    I didn't write it down.  I don't know that I -- that I				false

		627						LN		24		11		false		          11        wrote it down anywhere, but I do remember sharing the				false

		628						LN		24		12		false		          12        conversation with -- with -- I'm pretty sure I shared				false

		629						LN		24		13		false		          13        the conversation with the HR commander or the HR				false

		630						LN		24		14		false		          14        manager as well as the captain of the Office of				false

		631						LN		24		15		false		          15        Professional Standards.				false

		632						LN		24		16		false		          16   Q    So you mean you saved (sic) -- you saved it with				false

		633						LN		24		17		false		          17        Captain Matheson, the fella who testified first?  You				false

		634						LN		24		18		false		          18        said it to him?  I should say -- I jumbled my words.				false

		635						LN		24		19		false		          19        Let me say it again.				false

		636						LN		24		20		false		          20             Your testimony is you shared the allegation that				false

		637						LN		24		21		false		          21        Mr. Santhuff had confessed to you that he was also part				false

		638						LN		24		22		false		          22        of the inappropriate behavior?				false

		639						LN		24		23		false		          23   A    The HR manager that I'm referring to -- I don't				false

		640						LN		24		24		false		          24        remember which HR manager it was, but at some point in				false

		641						LN		24		25		false		          25        time, in a conversation, I'm sure that I talked to				false

		642						PG		25		0		false		page 25				false

		643						LN		25		1		false		           1        Captain Matheson as well, yes, sir.				false

		644						LN		25		2		false		           2   Q    Okay.  And so Captain Matheson, you have no evidence				false

		645						LN		25		3		false		           3        that he's ever written any of this down, right?				false

		646						LN		25		4		false		           4   A    No, sir, I do not.				false

		647						LN		25		5		false		           5   Q    He's the one that testified ahead of you, right?				false

		648						LN		25		6		false		           6   A    That's correct.				false

		649						LN		25		7		false		           7   Q    And you saw his testimony, right?				false

		650						LN		25		8		false		           8   A    Yes, sir.				false

		651						LN		25		9		false		           9   Q    And you saw that he testified that, in his mind, he did				false

		652						LN		25		10		false		          10        consider at the time whether he was a whistleblower,				false

		653						LN		25		11		false		          11        but he wasn't because he said it involved some kind of				false

		654						LN		25		12		false		          12        personnel manager -- matter, right?  You were here when				false

		655						LN		25		13		false		          13        he said that?				false

		656						LN		25		14		false		          14   A    Say that again.				false

		657						LN		25		15		false		          15   Q    You were here when Matheson testified that he was aware				false

		658						LN		25		16		false		          16        of the whistle -- alleged whistleblower activity, but				false

		659						LN		25		17		false		          17        he felt it wouldn't be a whistleblower because -- he				false

		660						LN		25		18		false		          18        couldn't be a whistleblower because, in his mind, it				false

		661						LN		25		19		false		          19        was a personnel action and thus excluded, right?  You				false

		662						LN		25		20		false		          20        were here for that?				false

		663						LN		25		21		false		          21   A    I remember Captain Matheson saying something about a				false

		664						LN		25		22		false		          22        personnel issue.				false

		665						LN		25		23		false		          23   Q    Okay.  And do you recall that he also said he never				false

		666						LN		25		24		false		          24        wrote any of that down?				false

		667						LN		25		25		false		          25   A    No, I don't remember.				false

		668						PG		26		0		false		page 26				false

		669						LN		26		1		false		           1   Q    Okay.  And you said you must have told it to, who,				false

		670						LN		26		2		false		           2        Captain Saunders?				false

		671						LN		26		3		false		           3   A    Yes, sir.				false

		672						LN		26		4		false		           4   Q    But you have no specific recollection, right?				false

		673						LN		26		5		false		           5   A    I remember having a conversation with Captain Saunders				false

		674						LN		26		6		false		           6        about that issue.				false

		675						LN		26		7		false		           7   Q    All right.  And tell us everything you told Captain				false

		676						LN		26		8		false		           8        Saunders.  Tell us where you were and when it happened.				false

		677						LN		26		9		false		           9   A    This has been over four years ago.  What I can tell you				false

		678						LN		26		10		false		          10        is that it occurred in the State Patrol building.				false

		679						LN		26		11		false		          11   Q    Because that's where Saunders was assigned at the time?				false

		680						LN		26		12		false		          12   A    Yes, sir.				false

		681						LN		26		13		false		          13   Q    All right.  And tell us what -- what you said to him				false

		682						LN		26		14		false		          14        and what he said to you?				false

		683						LN		26		15		false		          15   A    I don't remember exactly what was said, but I can tell				false

		684						LN		26		16		false		          16        you that when I had the conversation with Captain				false

		685						LN		26		17		false		          17        Saunders, I shared with him the information that was				false

		686						LN		26		18		false		          18        provided to me by Sergeant Sweeney as well as Trooper				false

		687						LN		26		19		false		          19        Santhuff.				false

		688						LN		26		20		false		          20   Q    Okay.  That's all you recall?				false

		689						LN		26		21		false		          21   A    Yes.				false

		690						LN		26		22		false		          22   Q    Okay.  And do you remember when that was?  Was that				false

		691						LN		26		23		false		          23        after the lawsuit was filed?				false

		692						LN		26		24		false		          24   A    No.  That would have been before the lawsuit was filed.				false

		693						LN		26		25		false		          25        Well, actually, I don't know when the lawsuit was				false

		694						PG		27		0		false		page 27				false

		695						LN		27		1		false		           1        filed, but what I can tell you is that that				false

		696						LN		27		2		false		           2        conversation occurred before I counseled Lieutenant				false

		697						LN		27		3		false		           3        Nobach and Brenda Biscay.				false

		698						LN		27		4		false		           4   Q    I see.  So what day did you interview Trooper				false

		699						LN		27		5		false		           5        Santhuff -- Santhuff?				false

		700						LN		27		6		false		           6   A    I don't know.				false

		701						LN		27		7		false		           7   Q    Well, let's see.  Is it fair to say it must have been				false

		702						LN		27		8		false		           8        oh, say, a week before you actually gave out the 095?				false

		703						LN		27		9		false		           9   A    What I can tell you is that it was before the 095 was				false

		704						LN		27		10		false		          10        issued.				false

		705						LN		27		11		false		          11   Q    What time of day did you get the -- what time of day				false

		706						LN		27		12		false		          12        did you learn that -- that Trooper Santhuff had talked				false

		707						LN		27		13		false		          13        to -- had reported this breast rubbing incident?				false

		708						LN		27		14		false		          14   A    I don't know.				false

		709						LN		27		15		false		          15   Q    Okay.  Well, let's put up 57 again, if we can, and				false

		710						LN		27		16		false		          16        focus on the bottom -- on that bottom paragraph.				false

		711						LN		27		17		false		          17                  MR. SHERIDAN:  I'm sorry.  The first				false

		712						LN		27		18		false		          18        paragraph, Greg.				false

		713						LN		27		19		false		          19   Q    (By Mr. Sheridan) It says on March 29th that you were				false

		714						LN		27		20		false		          20        informed, right?				false

		715						LN		27		21		false		          21   A    Yes.				false

		716						LN		27		22		false		          22   Q    And -- and on March 30th, you're meeting with -- with				false

		717						LN		27		23		false		          23        Nobach and Biscay to hand out the 095, right?				false

		718						LN		27		24		false		          24   A    Correct.				false

		719						LN		27		25		false		          25   Q    So that means that you must have been pretty busy on				false

		720						PG		28		0		false		page 28				false

		721						LN		28		1		false		           1        the 29th, right?				false

		722						LN		28		2		false		           2   A    I don't know what my day looked like on the 29th.				false

		723						LN		28		3		false		           3   Q    Okay.  So you must have interviewed at least two people				false

		724						LN		28		4		false		           4        on the 29th, made a decision to find that Santhuff and				false

		725						LN		28		5		false		           5        Biscay had engaged in improper conduct, met with				false

		726						LN		28		6		false		           6        Saunders to do that, and then typed up the 095s.				false

		727						LN		28		7		false		           7        Right?				false

		728						LN		28		8		false		           8   A    That's correct.				false

		729						LN		28		9		false		           9   Q    Okay.  And -- and in all of that time, you didn't take				false

		730						LN		28		10		false		          10        additional time to interview any of the other members				false

		731						LN		28		11		false		          11        of the 11 group -- 11-member group that was Aviation at				false

		732						LN		28		12		false		          12        the time?				false

		733						LN		28		13		false		          13   A    The concern regarding this situation here was the				false

		734						LN		28		14		false		          14        sexual -- the alleged sexual harassment issue.  It				false

		735						LN		28		15		false		          15        involved -- didn't involve the other 11 people or				false

		736						LN		28		16		false		          16        however many people were in the unit.  This involved				false

		737						LN		28		17		false		          17        the witness that saw it, which was Trooper Santhuff,				false

		738						LN		28		18		false		          18        and him reporting it to Sergeant Sweeney who reported				false

		739						LN		28		19		false		          19        it up the chain of command.  So I had no need to				false

		740						LN		28		20		false		          20        interview the other parties or involve them.				false

		741						LN		28		21		false		          21   Q    I understand that, but -- but isn't that based on the				false

		742						LN		28		22		false		          22        idea that -- that the incident happened in a bubble and				false

		743						LN		28		23		false		          23        it was just those three people, right?				false

		744						LN		28		24		false		          24   A    Yes.				false

		745						LN		28		25		false		          25   Q    But -- but you yourself -- you authored this document,				false

		746						PG		29		0		false		page 29				false

		747						LN		29		1		false		           1        right?				false

		748						LN		29		2		false		           2   A    I sure did.				false

		749						LN		29		3		false		           3   Q    So you tell us it wasn't a bubble.  You tell us that				false

		750						LN		29		4		false		           4        the similar behavior by co-workers has become an				false

		751						LN		29		5		false		           5        acceptable practice.  So it's all 11 people,				false

		752						LN		29		6		false		           6        potentially, correct?				false

		753						LN		29		7		false		           7   A    The -- you're twisting it around.  The -- this 095 was				false

		754						LN		29		8		false		           8        generated as a result of the allegation that -- of				false

		755						LN		29		9		false		           9        alleged sexual harassment -- or... Yes, alleged sexual				false

		756						LN		29		10		false		          10        harassment, the incident that occurred between Nobach				false

		757						LN		29		11		false		          11        and Brenda Biscay.				false

		758						LN		29		12		false		          12             Now, through -- the other information in this				false

		759						LN		29		13		false		          13        document here is to let the lieutenant know.  So that				false

		760						LN		29		14		false		          14        first part is dealing with the allegation.  And then				false

		761						LN		29		15		false		          15        further down where it talks about other behavior that's				false

		762						LN		29		16		false		          16        going on in the unit that needed to be addressed as				false

		763						LN		29		17		false		          17        well, and I -- that's why I addressed it there -- in				false

		764						LN		29		18		false		          18        there.  But the only persons that I felt that I needed				false

		765						LN		29		19		false		          19        to talk to regarding the alleged Brenda rubbing her				false

		766						LN		29		20		false		          20        breasts up against Jim Nobach's head was Santhuff and				false

		767						LN		29		21		false		          21        Jim Nobach and Brenda and Sweeney.  There was no need				false

		768						LN		29		22		false		          22        to talk to the other 11 people about that.				false

		769						LN		29		23		false		          23   Q    Sir, would you take a look at the date of your				false

		770						LN		29		24		false		          24        deposition and tell us what date that was?				false

		771						LN		29		25		false		          25   A    I'm looking at a date at the bottom of this document,				false

		772						PG		30		0		false		page 30				false

		773						LN		30		1		false		           1        and I'm assuming that's it.  September 20th, 2019.				false

		774						LN		30		2		false		           2   Q    All right.  So you've had -- that's what you said in				false

		775						LN		30		3		false		           3        your deposition.  Isn't it true, sir, that this new				false

		776						LN		30		4		false		           4        information that you're telling us today about them				false

		777						LN		30		5		false		           5        being -- Sweeney and Santhuff -- essentially conspiring				false

		778						LN		30		6		false		           6        in the improper behavior, you made this up for trial?				false

		779						LN		30		7		false		           7   A    Absolutely not.				false

		780						LN		30		8		false		           8   Q    Isn't it true that one of the reasons that the policies				false

		781						LN		30		9		false		           9        say you shall document incidents of improper behavior				false

		782						LN		30		10		false		          10        is not just to protect the victim, but to protect you?				false

		783						LN		30		11		false		          11   A    We don't document every -- we don't provide				false

		784						LN		30		12		false		          12        documentation of dual law (phonetic) for every policy				false

		785						LN		30		13		false		          13        violation.  That's not a requirement.				false

		786						LN		30		14		false		          14   Q    But, sir, you divide misconduct into three categories,				false

		787						LN		30		15		false		          15        the highest being major misconduct, don't you?				false

		788						LN		30		16		false		          16   A    Yes.				false

		789						LN		30		17		false		          17   Q    And, in fact, major misconduct almost always is subject				false

		790						LN		30		18		false		          18        to an investigation, is it not?				false

		791						LN		30		19		false		          19   A    Yes.				false

		792						LN		30		20		false		          20   Q    And if there is sexual harassment, that is major				false

		793						LN		30		21		false		          21        misconduct, is it not?				false

		794						LN		30		22		false		          22   A    As I indicated yesterday, this was not determined to be				false

		795						LN		30		23		false		          23        a major investigation.  It wasn't a major -- it was --				false

		796						LN		30		24		false		          24        it was classified not as sexual harassment.  Had it				false

		797						LN		30		25		false		          25        been classified as sexual harassment, then we would				false

		798						PG		31		0		false		page 31				false

		799						LN		31		1		false		           1        have did an investigation through the Office of				false

		800						LN		31		2		false		           2        Professional Standards, but this situation did not				false

		801						LN		31		3		false		           3        warrant that.  It didn't rise to that level.				false

		802						LN		31		4		false		           4   Q    So, in fact, you have put Lieutenant Sweeney and				false

		803						LN		31		5		false		           5        Detective Santhuff in the position of not being given				false

		804						LN		31		6		false		           6        notice of an alleged act of misconduct because you				false

		805						LN		31		7		false		           7        never -- you say this happened and you never said				false

		806						LN		31		8		false		           8        anything.				false

		807						LN		31		9		false		           9   A    As division commander, I decided to handle the				false

		808						LN		31		10		false		          10        situation at the lowest level possible which was at my				false

		809						LN		31		11		false		          11        level instead of through the Office of Professional				false

		810						LN		31		12		false		          12        Standards.  Again, every violation did not -- violation				false

		811						LN		31		13		false		          13        of policy is not investigated by the Office of				false

		812						LN		31		14		false		          14        Professional Standards.  If you want an example of				false

		813						LN		31		15		false		          15        that, I can give you one.				false

		814						LN		31		16		false		          16   Q    I just need a moment.				false

		815						LN		31		17		false		          17             Now, you received this information about the				false

		816						LN		31		18		false		          18        breast rubbing incident from Chief Drake, right?				false

		817						LN		31		19		false		          19   A    Yes, sir.				false

		818						LN		31		20		false		          20   Q    Okay.  And then you and Chief Saunders talked about				false

		819						LN		31		21		false		          21        what to do about it sort of at the other end of the				false

		820						LN		31		22		false		          22        process, right?				false

		821						LN		31		23		false		          23   A    Yes, a conversation was had between -- that involved				false

		822						LN		31		24		false		          24        Captain Saunders and an HR manager.				false

		823						LN		31		25		false		          25   Q    Okay.  Oh, you're not committing that to being				false

		824						PG		32		0		false		page 32				false

		825						LN		32		1		false		           1        Matheson; it could be somebody else?				false

		826						LN		32		2		false		           2   A    Yes.				false

		827						LN		32		3		false		           3   Q    All right.  And it's true, is it not, that both of				false

		828						LN		32		4		false		           4        these encounters, had you kept a case log, you would				false

		829						LN		32		5		false		           5        have written down what happened in those two				false

		830						LN		32		6		false		           6        encounters, correct?				false

		831						LN		32		7		false		           7   A    If I did a case log, yes.				false

		832						LN		32		8		false		           8   Q    And if you did a case log, you would have written down				false

		833						LN		32		9		false		           9        what Ryan Santhuff allegedly said to you in the case				false

		834						LN		32		10		false		          10        log, right?				false

		835						LN		32		11		false		          11   A    Yes.				false

		836						LN		32		12		false		          12   Q    And Lieutenant Sweeney, right?  I'm sorry, and Sergeant				false

		837						LN		32		13		false		          13        Sweeney?				false

		838						LN		32		14		false		          14   A    Yes, sir.				false

		839						LN		32		15		false		          15   Q    Okay.  But because you didn't keep a case log, nothing				false

		840						LN		32		16		false		          16        is written down, correct?				false

		841						LN		32		17		false		          17   A    I didn't keep a case log, no.				false

		842						LN		32		18		false		          18   Q    Okay.  Now, during the time that you were supervising				false

		843						LN		32		19		false		          19        Lieutenant Nobach, you understood that he was in the				false

		844						LN		32		20		false		          20        2016 time frame, you understand that he was the only				false

		845						LN		32		21		false		          21        certified flight instructor, correct?				false

		846						LN		32		22		false		          22   A    Hmm, I'm not sure.				false

		847						LN		32		23		false		          23   Q    Okay.  And you're aware that the certified flight				false

		848						LN		32		24		false		          24        instructor is the person who is designated to do flight				false

		849						LN		32		25		false		          25        training, or you didn't know that?				false

		850						PG		33		0		false		page 33				false

		851						LN		33		1		false		           1   A    To my understanding, Lieutenant Nobach, as well as both				false

		852						LN		33		2		false		           2        of the sergeants, provided training.  So if that -- if				false

		853						LN		33		3		false		           3        you're telling me that that requirement is required,				false

		854						LN		33		4		false		           4        that certified for a training -- for them to train,				false

		855						LN		33		5		false		           5        then I would have to say that Lieutenant Nobach and				false

		856						LN		33		6		false		           6        both sergeants had that qualification.				false

		857						LN		33		7		false		           7   Q    Okay.  When did you supervise -- what years did you				false

		858						LN		33		8		false		           8        supervise Lieutenant Nobach?				false

		859						LN		33		9		false		           9   A    (Pause.)  I think I was an SOD commander for three				false

		860						LN		33		10		false		          10        years, so I guess that would probably be maybe between				false

		861						LN		33		11		false		          11        2015 and 2018.				false

		862						LN		33		12		false		          12   Q    Thank you.  Okay.				false

		863						LN		33		13		false		          13             And you're aware that in 2016, towards the end of				false

		864						LN		33		14		false		          14        the fall time frame, that two new pilots were hired,				false

		865						LN		33		15		false		          15        Jared Elliott and Anson Statema?				false

		866						LN		33		16		false		          16   A    Yes, sir.				false

		867						LN		33		17		false		          17   Q    And did you have anything to do with hiring them?				false

		868						LN		33		18		false		          18   A    I -- well, I'm a division commander, so I would assume				false

		869						LN		33		19		false		          19        that, yes, I would have to have some role in accepting				false

		870						LN		33		20		false		          20        them into the unit, into the division.				false

		871						LN		33		21		false		          21   Q    Okay.				false

		872						LN		33		22		false		          22   A    Yes, sir.				false

		873						LN		33		23		false		          23   Q    And were you aware that they were both certified flight				false

		874						LN		33		24		false		          24        instructors?				false

		875						LN		33		25		false		          25   A    I don't remember.				false

		876						PG		34		0		false		page 34				false

		877						LN		34		1		false		           1   Q    Okay.  Fair enough.  Did you ever direct that				false

		878						LN		34		2		false		           2        Lieutenant Nobach should stop doing training and give				false

		879						LN		34		3		false		           3        other people the training duties?				false

		880						LN		34		4		false		           4   A    I don't remember that.				false

		881						LN		34		5		false		           5   Q    Okay.  Now, let's look at Exhibit 122.  And let me see				false

		882						LN		34		6		false		           6        if I need to get you a book.  Would you mind checking				false

		883						LN		34		7		false		           7        if that one has it in there?				false

		884						LN		34		8		false		           8   A    This one is 43 through 112.				false

		885						LN		34		9		false		           9   Q    So 113.  I have it.  Thank you.  Ah.  Here it is.				false

		886						LN		34		10		false		          10             You're going to 122, sir.				false

		887						LN		34		11		false		          11   A    122, yes.				false

		888						LN		34		12		false		          12   Q    All right.  And you recognize this, do you not?				false

		889						LN		34		13		false		          13   A    It looks like one of the pages for Lieutenant Nobach's				false

		890						LN		34		14		false		          14        job performance appraisal.				false

		891						LN		34		15		false		          15   Q    Why don't you turn the pages over and see if you see				false

		892						LN		34		16		false		          16        whether or not that's a document that you created, and				false

		893						LN		34		17		false		          17        then see if you have an electronic signature on there.				false

		894						LN		34		18		false		          18   A    (Witness perusing document.)  Okay.  This is -- I did				false

		895						LN		34		19		false		          19        create this job performance appraisal on -- for Jim				false

		896						LN		34		20		false		          20        Nobach.  And as far as the signature, I -- I don't				false

		897						LN		34		21		false		          21        remember providing an electronic signature so that's				false

		898						LN		34		22		false		          22        the thing -- (inaudible).				false

		899						LN		34		23		false		          23   Q    All right.  That's fine.				false

		900						LN		34		24		false		          24             All right.  This is a document that you created in				false

		901						LN		34		25		false		          25        the usual course of business?				false

		902						PG		35		0		false		page 35				false

		903						LN		35		1		false		           1   A    Yes, sir.				false

		904						LN		35		2		false		           2   Q    And it was meant -- this document, although it is -- it				false

		905						LN		35		3		false		           3        refers to a period of time, I believe it's signed in,				false

		906						LN		35		4		false		           4        what, February 2017, or something like that, but, in				false

		907						LN		35		5		false		           5        fact, it covers the year 2016, correct?				false

		908						LN		35		6		false		           6   A    Yes, sir.				false

		909						LN		35		7		false		           7   Q    All right.  And you are the author of the pages in this				false

		910						LN		35		8		false		           8        document?				false

		911						LN		35		9		false		           9   A    Yes, sir.				false

		912						LN		35		10		false		          10                  MR. SHERIDAN:  Plaintiff offers Exhibit 122.				false

		913						LN		35		11		false		          11                  THE COURT:  Any objection?				false

		914						LN		35		12		false		          12                  MR. BIGGS:  No objection, Your Honor.				false

		915						LN		35		13		false		          13                  THE COURT:  All right.  Plaintiff's Exhibit				false

		916						LN		35		14		false		          14        122 is admitted.				false

		917						LN		35		15		false		          15                  MR. SHERIDAN:  All right.  Thank you.  Greg,				false

		918						LN		35		16		false		          16        go ahead and put up -- oh, may we publish?				false

		919						LN		35		17		false		          17                  THE COURT:  You may.				false

		920						LN		35		18		false		          18   Q    (By Mr. Sheridan) Okay.				false

		921						LN		35		19		false		          19                  MR. SHERIDAN:  And Greg -- thanks for blowing				false

		922						LN		35		20		false		          20        that up.				false

		923						LN		35		21		false		          21   Q    (By Mr. Sheridan) This has a title heading of				false

		924						LN		35		22		false		          22        "Lieutenant Job Performance Appraisal."				false

		925						LN		35		23		false		          23             Would you just explain to the jury what the				false

		926						LN		35		24		false		          24        process is and what the procedures are for giving				false

		927						LN		35		25		false		          25        performance evaluations to the people you supervise,				false

		928						PG		36		0		false		page 36				false

		929						LN		36		1		false		           1        frequency and such?				false

		930						LN		36		2		false		           2   A    Okay.  The job performance appraisal, it's basically an				false

		931						LN		36		3		false		           3        evaluation of the employee's performance.  And in this				false

		932						LN		36		4		false		           4        particular appraisal here, it's conducted annually, and				false

		933						LN		36		5		false		           5        it's an opportunity for the supervisor to share				false

		934						LN		36		6		false		           6        information about what they observe, you know,				false

		935						LN		36		7		false		           7        regarding their employees.  It's -- it's an opportunity				false

		936						LN		36		8		false		           8        to provide positive feedback as well as negative				false

		937						LN		36		9		false		           9        feedback because the whole goal here is to try and help				false

		938						LN		36		10		false		          10        our employees succeed.  And so it's critical that we				false

		939						LN		36		11		false		          11        provide honest, meaningful feedback regarding their				false

		940						LN		36		12		false		          12        appraisal so that they can make improvements where they				false

		941						LN		36		13		false		          13        need to make improvements at or so that we can, you				false

		942						LN		36		14		false		          14        know, also, you know, tell them when they're doing a				false

		943						LN		36		15		false		          15        good job, you know, to keep going.				false

		944						LN		36		16		false		          16             So that's what the appraisal is for.  So it's --				false

		945						LN		36		17		false		          17        it's a report of my observations of Jim Nobach				false

		946						LN		36		18		false		          18        throughout the year of 2016.				false

		947						LN		36		19		false		          19   Q    All right.  And it contains -- it contains headings				false

		948						LN		36		20		false		          20        that aren't made by you; they're made by the Washington				false

		949						LN		36		21		false		          21        State Patrol, right, or the State of Washington?				false

		950						LN		36		22		false		          22   A    I'm not following.				false

		951						LN		36		23		false		          23   Q    Headings like "Leadership"?				false

		952						LN		36		24		false		          24   A    Yes.				false

		953						LN		36		25		false		          25   Q    So these are categories that you're to comment on,				false

		954						PG		37		0		false		page 37				false

		955						LN		37		1		false		           1        right?				false

		956						LN		37		2		false		           2   A    Yes, sir.				false

		957						LN		37		3		false		           3   Q    All right.  Let's turn to the leadership page.  It's				false

		958						LN		37		4		false		           4        the second page, please.				false

		959						LN		37		5		false		           5   A    Okay.				false

		960						LN		37		6		false		           6   Q    And let's look at the top -- yeah.  So it says				false

		961						LN		37		7		false		           7        "Leadership," and then under "Expectations," what did				false

		962						LN		37		8		false		           8        you write?				false

		963						LN		37		9		false		           9   A    I wrote -- I gave him a "fails to meet expectations."				false

		964						LN		37		10		false		          10   Q    All right.  And then just below that, this is some of				false

		965						LN		37		11		false		          11        the preprinted information about what the leadership				false

		966						LN		37		12		false		          12        category pertains to, right?				false

		967						LN		37		13		false		          13   A    Yes, sir.				false

		968						LN		37		14		false		          14   Q    All right.  So it pertains to -- it says, "A leader				false

		969						LN		37		15		false		          15        influences human behavior to achieve organizational				false

		970						LN		37		16		false		          16        goals that serve the public while developing				false

		971						LN		37		17		false		          17        individuals, teams, and the organization for future				false

		972						LN		37		18		false		          18        service."  And then it gives some examples:  "Builds				false

		973						LN		37		19		false		          19        trust and confidence, delegates authority, instructs				false

		974						LN		37		20		false		          20        subordinates formally/informally, takes charge and				false

		975						LN		37		21		false		          21        responds appropriately to situations," et cetera.  Then				false

		976						LN		37		22		false		          22        this narrative, you wrote it, right?				false

		977						LN		37		23		false		          23   A    Yes, sir.				false

		978						LN		37		24		false		          24   Q    All right.  And you begin by writing that, "Lieutenant				false

		979						LN		37		25		false		          25        Nobach is the aviation section commander --" oh, and by				false

		980						PG		38		0		false		page 38				false

		981						LN		38		1		false		           1        the way, this narrative pertains to the leadership				false

		982						LN		38		2		false		           2        grade you gave him, right?				false

		983						LN		38		3		false		           3   A    Yes, sir.				false

		984						LN		38		4		false		           4   Q    Okay.  And you say -- you write, he reports -- "Reports				false

		985						LN		38		5		false		           5        of retaliation slash harassment allegations against the				false

		986						LN		38		6		false		           6        lieutenant were reported by section troopers."  And				false

		987						LN		38		7		false		           7        when you wrote that, you wrote it because it was true,				false

		988						LN		38		8		false		           8        right?				false

		989						LN		38		9		false		           9   A    Yes.				false

		990						LN		38		10		false		          10   Q    So I notice that you didn't say by one trooper, you				false

		991						LN		38		11		false		          11        said section troopers, plural, right?				false

		992						LN		38		12		false		          12   A    Yes.				false

		993						LN		38		13		false		          13   Q    Because more than just Trooper Santhuff complained				false

		994						LN		38		14		false		          14        about sexual harassment and retaliation, right?				false

		995						LN		38		15		false		          15                  MR. BIGGS:  Your Honor, excuse me.  We are				false

		996						LN		38		16		false		          16        now getting into areas where we have motions in limine				false

		997						LN		38		17		false		          17        pending that have not been ruled on, and we're talking				false

		998						LN		38		18		false		          18        about other witnesses who have nothing to do with this				false

		999						LN		38		19		false		          19        case.  At least that's the allegation.				false

		1000						LN		38		20		false		          20                  THE COURT:  Let's take our morning break.				false

		1001						LN		38		21		false		          21        It's 10:05.  So let's take our recess.  Members of the				false

		1002						LN		38		22		false		          22        jury will be on recess until 10:20.				false

		1003						LN		38		23		false		          23                       (Jury exits.)				false

		1004						LN		38		24		false		          24                  THE COURT:  Thank you.  Please be seated.				false

		1005						LN		38		25		false		          25             Are you talking about the 404(b) because that -- I				false

		1006						PG		39		0		false		page 39				false

		1007						LN		39		1		false		           1        don't think that the 404(b) had anything to do with				false

		1008						LN		39		2		false		           2        this.				false

		1009						LN		39		3		false		           3                  MR. BIGGS:  Your Honor, we have motions in				false

		1010						LN		39		4		false		           4        limine that deal with issues for other workers, other				false

		1011						LN		39		5		false		           5        complaints against the lieutenant that may or may not				false

		1012						LN		39		6		false		           6        have been filed.				false

		1013						LN		39		7		false		           7             Scott, do you have any -- Mr. Marlow is the one				false

		1014						LN		39		8		false		           8        that kind of argued these motions.  But, basically,				false

		1015						LN		39		9		false		           9        we're talking about, now they're trying to introduce				false

		1016						LN		39		10		false		          10        evidence -- they say they're not making a sexual				false

		1017						LN		39		11		false		          11        harassment claim in this case and they're not making a				false

		1018						LN		39		12		false		          12        hostile work environment claim in this case, and that's				false

		1019						LN		39		13		false		          13        exactly how you get that sort of information in.  This				false

		1020						LN		39		14		false		          14        has nothing to do with the case here, which is, did				false

		1021						LN		39		15		false		          15        somebody retaliate against this person.				false

		1022						LN		39		16		false		          16                  THE COURT:  All right.  Mr. Sheridan.				false

		1023						LN		39		17		false		          17                  MR. SHERIDAN:  Yes, well --				false

		1024						LN		39		18		false		          18                  THE COURT:  And I guess I just -- well, I'll				false

		1025						LN		39		19		false		          19        hear from you.				false

		1026						LN		39		20		false		          20                  MR. SHERIDAN:  Sure.  Thanks.  So this is --				false

		1027						LN		39		21		false		          21        the reality is that there's more than one person who				false

		1028						LN		39		22		false		          22        have complained, and it seems to us that what I was				false

		1029						LN		39		23		false		          23        going to do -- and I suppose we could ask him out of				false

		1030						LN		39		24		false		          24        the presence of the jury.  I was just going to ask him				false

		1031						LN		39		25		false		          25        who those people are that accused Nobach of retaliation				false

		1032						PG		40		0		false		page 40				false

		1033						LN		40		1		false		           1        and their sexual harassment because that's what he				false

		1034						LN		40		2		false		           2        wrote.				false

		1035						LN		40		3		false		           3                  THE COURT:  How is that relevant to the issue				false

		1036						LN		40		4		false		           4        before the jury, which is that because Detective				false

		1037						LN		40		5		false		           5        Santhuff reported the sexual -- the alleged sexual				false

		1038						LN		40		6		false		           6        harassment, then it was retaliation against him?				false

		1039						LN		40		7		false		           7                  MR. SHERIDAN:  Because he's contradicted				false

		1040						LN		40		8		false		           8        himself multiple times on this whole business about				false

		1041						LN		40		9		false		           9        Santhuff confessing, essentially is here for the first				false

		1042						LN		40		10		false		          10        time at trial.  And so what they're doing is they are				false

		1043						LN		40		11		false		          11        saying that -- they're saying that there's an				false

		1044						LN		40		12		false		          12        environment of sexual harassment, but he says in part				false

		1045						LN		40		13		false		          13        of his testimony, it was only the little bubble, so he				false

		1046						LN		40		14		false		          14        didn't have to worry about it.  So he's being				false

		1047						LN		40		15		false		          15        disciplined -- this is a discipline -- I mean, I				false

		1048						LN		40		16		false		          16        shouldn't say this.  This is a counseling memo that				false

		1049						LN		40		17		false		          17        addresses the workplace that he created.  That's why				false

		1050						LN		40		18		false		          18        he's getting substandard leadership.  So all -- what				false

		1051						LN		40		19		false		          19        happens in the workplace is very relevant, and what				false

		1052						LN		40		20		false		          20        happens in the workplace -- the atmosphere in the				false

		1053						LN		40		21		false		          21        workplace -- we've briefed it in our trial brief.  This				false

		1054						LN		40		22		false		          22        is one of the ways that we've proved this through				false

		1055						LN		40		23		false		          23        circumstantial evidence.				false

		1056						LN		40		24		false		          24                  THE COURT:  Well, and Captain Alexander				false

		1057						LN		40		25		false		          25        testified that there was the joking around and the				false

		1058						PG		41		0		false		page 41				false

		1059						LN		41		1		false		           1        inappropriate behavior, and that has been already				false

		1060						LN		41		2		false		           2        testified about.  So I'm trying to understand what				false

		1061						LN		41		3		false		           3        specific information -- I'm afraid that you're getting				false

		1062						LN		41		4		false		           4        into some specific allegations that have nothing to do				false

		1063						LN		41		5		false		           5        with what happened with Mr. Santhuff.				false

		1064						LN		41		6		false		           6                  MR. SHERIDAN:  May I just ask him the				false

		1065						LN		41		7		false		           7        question out of the presence of the jury?				false

		1066						LN		41		8		false		           8                  THE COURT:  Go ahead.				false

		1067						LN		41		9		false		           9                  MR. SHERIDAN:  Thank you.				false

		1068						LN		41		10		false		          10                         OFFER OF PROOF				false

		1069						LN		41		11		false		          11   Q    (By Mr. Sheridan) Sir, we're back on the record for				false

		1070						LN		41		12		false		          12        your purposes, sir.				false

		1071						LN		41		13		false		          13             Can you tell us, when you used the plural about				false

		1072						LN		41		14		false		          14        complaints of sexual harassment and retaliation, who				false

		1073						LN		41		15		false		          15        were you referring to?				false

		1074						LN		41		16		false		          16   A    I couldn't tell you who I was referring to at this				false

		1075						LN		41		17		false		          17        time.  That was four years ago.  "Troopers" could also				false

		1076						LN		41		18		false		          18        include -- when I say "troopers," it also includes,				false

		1077						LN		41		19		false		          19        Your Honor, Sergeant Sweeney who brought this forward.				false

		1078						LN		41		20		false		          20        It -- it includes -- and Trooper Santhuff.				false

		1079						LN		41		21		false		          21             I'm not sure what my mindset was when I was				false

		1080						LN		41		22		false		          22        identifying the troopers.  I don't know if the				false

		1081						LN		41		23		false		          23        investigation -- I -- I think -- I'm not sure if it was				false

		1082						LN		41		24		false		          24        the OPS investigation, and I made a ruling on that as				false

		1083						LN		41		25		false		          25        well.  Maybe I pulled information out of there.  I				false

		1084						LN		41		25		false		                      Alexander, J. - Offer of Proof by Mr. Sheridan				false

		1085						PG		42		0		false		page 42				false

		1086						LN		42		1		false		           1        don't know.  I can't tell you what troopers -- who I				false

		1087						LN		42		2		false		           2        meant.  I can't identify or attach specific people to				false

		1088						LN		42		3		false		           3        "troopers."				false

		1089						LN		42		4		false		           4                  THE COURT:  So you're not expecting any				false

		1090						LN		42		5		false		           5        testimony, and I don't know if you can provide any				false

		1091						LN		42		6		false		           6        testimony that Trooper Noll, just because it's a name I				false

		1092						LN		42		7		false		           7        remember --				false

		1093						LN		42		8		false		           8                  THE WITNESS:  Yeah.				false

		1094						LN		42		9		false		           9                  MR. SHERIDAN:  Sure.				false

		1095						LN		42		10		false		          10                  THE COURT:  -- that he also reported?				false

		1096						LN		42		11		false		          11                  THE WITNESS:  I don't remember, Your Honor.				false

		1097						LN		42		12		false		          12                  THE COURT:  All right.  Because I think				false

		1098						LN		42		13		false		          13        that's what we cannot have happen, but that's not where				false

		1099						LN		42		14		false		          14        you're going, correct?				false

		1100						LN		42		15		false		          15                  MR. SHERIDAN:  No.  And apparently he's going				false

		1101						LN		42		16		false		          16        to say "I don't know."  All right.  So no harm, no				false

		1102						LN		42		17		false		          17        foul.				false

		1103						LN		42		18		false		          18                  MR. BIGGS:  That is not true, Your Honor.				false

		1104						LN		42		19		false		          19        That is not no harm, no foul.  He's making a point that				false

		1105						LN		42		20		false		          20        there were other complaints, and that is not				false

		1106						LN		42		21		false		          21        appropriate.				false

		1107						LN		42		22		false		          22                  MR. SHERIDAN:  It's not me that's making the				false

		1108						LN		42		23		false		          23        point.  It's his document.				false

		1109						LN		42		24		false		          24                  MR. BIGGS:  No, you --				false

		1110						LN		42		25		false		          25                  THE COURT:  Well, I think that the question				false

		1111						LN		42		25		false		                      Alexander, J. - Offer of Proof by Mr. Sheridan				false

		1112						PG		43		0		false		page 43				false

		1113						LN		43		1		false		           1        of what he meant by "troopers," the jury is going to				false

		1114						LN		43		2		false		           2        have "the troopers" and his explanation that it could				false

		1115						LN		43		3		false		           3        include Sweeney when there's already been testimony				false

		1116						LN		43		4		false		           4        that -- you know what --				false

		1117						LN		43		5		false		           5                  MR. SHERIDAN:  This is character evidence.				false

		1118						LN		43		6		false		           6                  THE COURT:  Hold on a second.  The document				false

		1119						LN		43		7		false		           7        speaks for itself.  So the document has been admitted.				false

		1120						LN		43		8		false		           8        The jury will have the document, and that will be the				false

		1121						LN		43		9		false		           9        end of it.				false

		1122						LN		43		10		false		          10                  MR. BIGGS:  Thank you, Your Honor.				false

		1123						LN		43		11		false		          11                  THE WITNESS:  Can I talk to him?				false

		1124						LN		43		12		false		          12                  MR. BIGGS:  Oh, we'll have a break.				false

		1125						LN		43		13		false		          13                  THE COURT:  Well, we're going to be on break,				false

		1126						LN		43		14		false		          14        so you can talk to him.				false

		1127						LN		43		15		false		          15                  THE WITNESS:  Thank you, Your Honor.				false

		1128						LN		43		16		false		          16                  THE COURT:  All right.  We'll be in recess.				false

		1129						LN		43		17		false		          17                       (Recess taken.)				false

		1130						LN		43		18		false		          18                  THE COURT:  Thank you.  Please be seated.				false

		1131						LN		43		19		false		          19                  THE CLERK:  I'll get the jury.				false

		1132						LN		43		20		false		          20                  THE COURT:  Please.				false

		1133						LN		43		21		false		          21             Are you feeling okay?				false

		1134						LN		43		22		false		          22                  THE WITNESS:  Yes, ma'am -- Your Honor.				false

		1135						LN		43		23		false		          23        Thank you.				false

		1136						LN		43		24		false		          24                  MR. SHERIDAN:  Take a look at Page 40 of				false

		1137						LN		43		25		false		          25        Nobach's deposition, and I'll give you, in advance, the				false

		1138						LN		43		25		false		                      Alexander, J. - Offer of Proof by Mr. Sheridan				false

		1139						PG		44		0		false		page 44				false

		1140						LN		44		1		false		           1        cites.				false

		1141						LN		44		2		false		           2                  MR. BIGGS:  Are these some that you had				false

		1142						LN		44		3		false		           3        designated?				false

		1143						LN		44		4		false		           4                  MR. SHERIDAN:  These are new.  This				false

		1144						LN		44		5		false		           5        particular one is new.  The next one is desig --				false

		1145						LN		44		6		false		           6        pre-designated, but this came up in the testimony.				false

		1146						LN		44		7		false		           7                  MR. BIGGS:  I'm looking for my sheet.				false

		1147						LN		44		8		false		           8                  MR. SHERIDAN:  Do you have the -- you have				false

		1148						LN		44		9		false		           9        the thing, the deposition?				false

		1149						LN		44		10		false		          10                  MR. BIGGS:  Just one second.  I've got it				false

		1150						LN		44		11		false		          11        here.				false

		1151						LN		44		12		false		          12                  MR. SHERIDAN:  It's -- it's Page 40-13				false

		1152						LN		44		13		false		          13        through 41-10.  Page 40-13 through 41-10.				false

		1153						LN		44		14		false		          14                  MR. BIGGS:  It's right here.				false

		1154						LN		44		15		false		          15                       (Jury present.)				false

		1155						LN		44		16		false		          16                  THE COURT:  Thank you.  Please be seated.				false

		1156						LN		44		17		false		          17             Go ahead.				false

		1157						LN		44		18		false		          18                  MR. SHERIDAN:  Thank you.				false

		1158						LN		44		19		false		          19                   DIRECT EXAMINATION (resumes)				false

		1159						LN		44		20		false		          20   Q    (By Mr. Sheridan) All right.  You still have the				false

		1160						LN		44		21		false		          21        exhibit open?				false

		1161						LN		44		22		false		          22   A    Yes, sir.				false

		1162						LN		44		23		false		          23   Q    All right.  Again, still in the narrative section, you				false

		1163						LN		44		24		false		          24        write that, "The investigation did -- did reveal a lack				false

		1164						LN		44		25		false		          25        of communication by the lieutenant which contributed to				false

		1165						PG		45		0		false		page 45				false

		1166						LN		45		1		false		           1        a misunderstanding by members of his staff."  Is that				false

		1167						LN		45		2		false		           2        what you wrote?				false

		1168						LN		45		3		false		           3   A    Yes, sir.				false

		1169						LN		45		4		false		           4   Q    Is that your explanation of what his actions were, sort				false

		1170						LN		45		5		false		           5        of, in a nut shell?				false

		1171						LN		45		6		false		           6   A    Which actions are you referring to, sir?				false

		1172						LN		45		7		false		           7   Q    Meaning -- meaning when people complained about him,				false

		1173						LN		45		8		false		           8        it's your view that it was just a communication issue.				false

		1174						LN		45		9		false		           9   A    When the -- there were discussions that were had				false

		1175						LN		45		10		false		          10        between -- meetings that occurred between -- that				false

		1176						LN		45		11		false		          11        included Trooper Santhuff as well as Jim Nobach that I				false

		1177						LN		45		12		false		          12        had, and when I brought them in to -- to sit down and				false

		1178						LN		45		13		false		          13        throw everything on the table, what it revealed is that				false

		1179						LN		45		14		false		          14        there was a lack of communication and misunderstanding				false

		1180						LN		45		15		false		          15        between the lieutenant and Trooper Santhuff.  So that's				false

		1181						LN		45		16		false		          16        what I'm referring to, sir.				false

		1182						LN		45		17		false		          17   Q    All right.  You're actually referring to one or two				false

		1183						LN		45		18		false		          18        meetings in which you basically presided over meetings				false

		1184						LN		45		19		false		          19        with them in the room, right?				false

		1185						LN		45		20		false		          20   A    Yes, sir.				false

		1186						LN		45		21		false		          21   Q    And your -- you're not -- so you didn't find that there				false

		1187						LN		45		22		false		          22        was retaliation against Trooper Santhuff.  You found				false

		1188						LN		45		23		false		          23        that it was just a communication problem, right?				false

		1189						LN		45		24		false		          24   A    That's what it revealed, yes, the meeting with the				false

		1190						LN		45		25		false		          25        three of us.				false

		1191						PG		46		0		false		page 46				false

		1192						LN		46		1		false		           1   Q    Okay.				false

		1193						LN		46		2		false		           2   A    Well, at least the three of us were in the room.				false

		1194						LN		46		3		false		           3   Q    And still, in this paragraph, you write, "In addition,				false

		1195						LN		46		4		false		           4        inappropriate behavior in the workplace was tolerated				false

		1196						LN		46		5		false		           5        over a period of time, some of which the lieutenant was				false

		1197						LN		46		6		false		           6        a participant, contributing to some staff questioning				false

		1198						LN		46		7		false		           7        his ability to lead."  And so, basically, it was your				false

		1199						LN		46		8		false		           8        view that that was simply bad judgment on his part?				false

		1200						LN		46		9		false		           9   A    Yes, sir.				false

		1201						LN		46		10		false		          10   Q    And that's why you marked him down as a leader?				false

		1202						LN		46		11		false		          11   A    Yes, sir.				false

		1203						LN		46		12		false		          12   Q    Now, the next paragraph begins, "The lieutenant				false

		1204						LN		46		13		false		          13        acknowledged his shortcomings and successfully made				false

		1205						LN		46		14		false		          14        adjustments to his leadership style."  Was that your				false

		1206						LN		46		15		false		          15        understanding, sir?				false

		1207						LN		46		16		false		          16   A    Yes, sir.				false

		1208						LN		46		17		false		          17   Q    Are you aware that he has testified in this case?				false

		1209						LN		46		18		false		          18   A    That he's testified?				false

		1210						LN		46		19		false		          19   Q    That he's been deposed.				false

		1211						LN		46		20		false		          20   A    Yes.				false

		1212						LN		46		21		false		          21   Q    And did you have an opportunity to read his deposition?				false

		1213						LN		46		22		false		          22   A    No, sir.				false

		1214						LN		46		23		false		          23   Q    All right.  Are you aware that he says that the				false

		1215						LN		46		24		false		          24        incident never happened?				false

		1216						LN		46		25		false		          25   A    Hmm.				false

		1217						PG		47		0		false		page 47				false

		1218						LN		47		1		false		           1                  MR. BIGGS:  Objection, Your Honor.  That is				false

		1219						LN		47		2		false		           2        not the testimony.				false

		1220						LN		47		3		false		           3                  THE COURT:  Sustained.				false

		1221						LN		47		4		false		           4                  MR. SHERIDAN:  Well --				false

		1222						LN		47		5		false		           5                  THE COURT:  You can ask him what he knows.				false

		1223						LN		47		6		false		           6   Q    (By Mr. Sheridan) Well, you -- do you know -- do you				false

		1224						LN		47		7		false		           7        know about this issue with the shoulder holster?				false

		1225						LN		47		8		false		           8   A    The shoulder holster?				false

		1226						LN		47		9		false		           9   Q    Yeah.  Have you heard that his -- that his line was				false

		1227						LN		47		10		false		          10        that there was -- in a conference room, there was a				false

		1228						LN		47		11		false		          11        shoulder holster adjustment that happened; that that's				false

		1229						LN		47		12		false		          12        all he knows about?				false

		1230						LN		47		13		false		          13   A    No, sir.				false

		1231						LN		47		14		false		          14   Q    Okay.  Did you expect him to basically fess up and tell				false

		1232						LN		47		15		false		          15        the truth about what he was doing with Ms. Biscay?				false

		1233						LN		47		16		false		          16   A    When I -- are you referring to the counseling, sir?				false

		1234						LN		47		17		false		          17   Q    Yes.  I'm referring to the 095.				false

		1235						LN		47		18		false		          18   A    Okay.  So with the 095, it's more than me just reading				false

		1236						LN		47		19		false		          19        the 095 to Jim Nobach.  It was me bringing him in,				false

		1237						LN		47		20		false		          20        saying, okay, here's what -- the information that I				false

		1238						LN		47		21		false		          21        have.  And I went through and explained that Brenda				false

		1239						LN		47		22		false		          22        allegedly rubbed her breast up against the back of your				false

		1240						LN		47		23		false		          23        head; that's inappropriate.  And then I lay out my				false

		1241						LN		47		24		false		          24        expectations and, um -- and then -- and then I -- so				false

		1242						LN		47		25		false		          25        there's much more broader conversation that's				false

		1243						PG		48		0		false		page 48				false

		1244						LN		48		1		false		           1        happening.  It's not just a short conversation.				false

		1245						LN		48		2		false		           2             So then the -- then I read the 095 to Jim, and				false

		1246						LN		48		3		false		           3        then I say, okay, well, if you don't -- do you have				false

		1247						LN		48		4		false		           4        anything you want to say?  And he said nope, and I said				false

		1248						LN		48		5		false		           5        well, okay, then you can sign.  So that's how that				false

		1249						LN		48		6		false		           6        went.				false

		1250						LN		48		7		false		           7   Q    Okay.  But it's fair to say that you confronted him at				false

		1251						LN		48		8		false		           8        the meeting with the idea that Brenda was rubbing her				false

		1252						LN		48		9		false		           9        breasts on the back of his neck?				false

		1253						LN		48		10		false		          10   A    Yes.				false

		1254						LN		48		11		false		          11   Q    Okay.  And neither denied it nor admitted to it?				false

		1255						LN		48		12		false		          12   A    No, sir.				false

		1256						LN		48		13		false		          13   Q    You're agreeing with me?  You're agreeing with me?				false

		1257						LN		48		14		false		          14   A    Right.  He neither denied nor came out and admitted it.				false

		1258						LN		48		15		false		          15        I just took it that, okay, he didn't have anything --				false

		1259						LN		48		16		false		          16        he didn't refute it; therefore, I'm assuming that --				false

		1260						LN		48		17		false		          17        that he's acknowledging it.				false

		1261						LN		48		18		false		          18   Q    Okay.				false

		1262						LN		48		19		false		          19                  MR. SHERIDAN:  Okay.  So, Your Honor, I would				false

		1263						LN		48		20		false		          20        like to move to publish the deposition of the				false

		1264						LN		48		21		false		          21        defendant, Lieutenant Nobach, and I have a copy --				false

		1265						LN		48		22		false		          22                  THE COURT:  I have one copy -- I have a copy				false

		1266						LN		48		23		false		          23        here.				false

		1267						LN		48		24		false		          24                  MR. SHERIDAN:  Oh, you have one?				false

		1268						LN		48		25		false		          25                  MR. BIGGS:  There's no objection, Your Honor,				false

		1269						PG		49		0		false		page 49				false

		1270						LN		49		1		false		           1        to publishing the deposition.  However, counsel has				false

		1271						LN		49		2		false		           2        just advised me a few minutes ago that he intends to				false

		1272						LN		49		3		false		           3        use some of this.  It's not designated in advance.				false

		1273						LN		49		4		false		           4                  THE COURT:  Hold on a second.  I had a hard				false

		1274						LN		49		5		false		           5        time hearing.				false

		1275						LN		49		6		false		           6                  THE CLERK:  Yeah.  Sorry.  I needed to get				false

		1276						LN		49		7		false		           7        that open.				false

		1277						LN		49		8		false		           8                  MR. BIGGS:  It was not designated in advance				false

		1278						LN		49		9		false		           9        as is required by the pretrial order, and now there				false

		1279						LN		49		10		false		          10        are -- I think there are some lines that we would like				false

		1280						LN		49		11		false		          11        to have read with the sections that Plaintiff is				false

		1281						LN		49		12		false		          12        designating.				false

		1282						LN		49		13		false		          13                  THE COURT:  So there's sections -- lines that				false

		1283						LN		49		14		false		          14        you would like to have read?				false

		1284						LN		49		15		false		          15                  MR. BIGGS:  In addition to what Plaintiff				false

		1285						LN		49		16		false		          16        just mentioned to me.				false

		1286						LN		49		17		false		          17                  MR. SHERIDAN:  If counsel will show me				false

		1287						LN		49		18		false		          18        whatever the passages are -- I mean, CR 32 says that in				false

		1288						LN		49		19		false		          19        fairness --				false

		1289						LN		49		20		false		          20                  THE COURT:  I would have -- I don't want to				false

		1290						LN		49		21		false		          21        have this argument in front of the jury.				false

		1291						LN		49		22		false		          22                  MR. BIGGS:  Right.				false

		1292						LN		49		23		false		          23                  THE COURT:  Just tell me what pages.				false

		1293						LN		49		24		false		          24                  MR. BIGGS:  It's Pages 13 to 18.				false

		1294						LN		49		25		false		          25                  MR. SHERIDAN:  It's Page 40-13 through 41-10.				false

		1295						PG		50		0		false		page 50				false

		1296						LN		50		1		false		           1                  THE COURT:  40 --				false

		1297						LN		50		2		false		           2                  MR. SHERIDAN:  13.				false

		1298						LN		50		3		false		           3                  THE COURT:  They have been designated.				false

		1299						LN		50		4		false		           4                  MR. SHERIDAN:  Yeah, that is --				false

		1300						LN		50		5		false		           5                  THE COURT:  Yeah.				false

		1301						LN		50		6		false		           6                  MR. SHERIDAN:  It's just so that we're not				false

		1302						LN		50		7		false		           7        reading the whole thing that's multiple pages, I've				false

		1303						LN		50		8		false		           8        narrowed it down to address this piece.				false

		1304						LN		50		9		false		           9                  THE COURT:  Oh, I see.				false

		1305						LN		50		10		false		          10                  MR. BIGGS:  Right.				false

		1306						LN		50		11		false		          11                  MR. SHERIDAN:  So there's no -- I could be				false

		1307						LN		50		12		false		          12        wrong, but I think there's no counter designation to				false

		1308						LN		50		13		false		          13        that.				false

		1309						LN		50		14		false		          14                  MR. BIGGS:  I've never designated that				false

		1310						LN		50		15		false		          15        section.				false

		1311						LN		50		16		false		          16                  MR. SHERIDAN:  We did.  It's a sub part.				false

		1312						LN		50		17		false		          17                  MR. BIGGS:  Yes.  The designation that I				false

		1313						LN		50		18		false		          18        would like to have, Your Honor, is from Line 9 -- Line				false

		1314						LN		50		19		false		          19        8.				false

		1315						LN		50		20		false		          20                  THE COURT:  Which one?				false

		1316						LN		50		21		false		          21                  MR. BIGGS:  Line 8 forward.				false

		1317						LN		50		22		false		          22                  MR. SHERIDAN:  From Page 40?				false

		1318						LN		50		23		false		          23                  MR. BIGGS:  Yes.				false

		1319						LN		50		24		false		          24                  THE COURT:  All right.  Okay.				false

		1320						LN		50		25		false		          25                  MR. SHERIDAN:  We have no objection to that.				false

		1321						PG		51		0		false		page 51				false

		1322						LN		51		1		false		           1        And, Greg, can you pull that off?				false

		1323						LN		51		2		false		           2                  THE COURT:  And, again, members of the jury,				false

		1324						LN		51		3		false		           3        you will be given testimony from a deposition.  And I'm				false

		1325						LN		51		4		false		           4        sorry if I'm repetitive.  A deposition is testimony of				false

		1326						LN		51		5		false		           5        a witness taken under oath outside the courtroom.  I				false

		1327						LN		51		6		false		           6        need to do this because this is a different deposition				false

		1328						LN		51		7		false		           7        of a different witness.  The oath is administered by an				false

		1329						LN		51		8		false		           8        authorized person who records the testimony word for				false

		1330						LN		51		9		false		           9        word.  Depositions are taken in the presence of lawyers				false

		1331						LN		51		10		false		          10        for all parties.  The deposition will be read out loud,				false

		1332						LN		51		11		false		          11        correct?				false

		1333						LN		51		12		false		          12                  MR. SHERIDAN:  It's by video.				false

		1334						LN		51		13		false		          13                  THE COURT:  So you will do by video, this				false

		1335						LN		51		14		false		          14        part as well?				false

		1336						LN		51		15		false		          15                  MR. SHERIDAN:  Yes.				false

		1337						LN		51		16		false		          16                  THE COURT:  All right.  By video.  Insofar as				false

		1338						LN		51		17		false		          17        possible, you must consider this form of testimony the				false

		1339						LN		51		18		false		          18        same way that you consider the testimony of witnesses				false

		1340						LN		51		19		false		          19        who are present in the courtroom.  You must decide how				false

		1341						LN		51		20		false		          20        believable the testimony is and what value to give to				false

		1342						LN		51		21		false		          21        it.  A copy of the deposition will not be admitted into				false

		1343						LN		51		22		false		          22        evidence and will not go to the jury room with you.				false

		1344						LN		51		23		false		          23        All right.				false

		1345						LN		51		24		false		          24                  MR. SHERIDAN:  Thank you.  Are you ready?				false

		1346						LN		51		25		false		          25                       (Inaudible.)				false

		1347						PG		52		0		false		page 52				false

		1348						LN		52		1		false		           1                       (Audio recording played and transcribed				false

		1349						LN		52		2		false		           2                       as follows:)				false

		1350						LN		52		3		false		           3                  UNIDENTIFIED SPEAKER:  So you're telling us				false

		1351						LN		52		4		false		           4        that you knew that she was disciplined and that you				false

		1352						LN		52		5		false		           5        were disciplined.  You understood it was for an				false

		1353						LN		52		6		false		           6        interaction between the two of you, did you not?				false

		1354						LN		52		7		false		           7                  THE WITNESS:  No.				false

		1355						LN		52		8		false		           8                  UNIDENTIFIED SPEAKER:  So you thought that				false

		1356						LN		52		9		false		           9        she was being separately disciplined for something that				false

		1357						LN		52		10		false		          10        was not something that you would try to find out about,				false

		1358						LN		52		11		false		          11        correct?				false

		1359						LN		52		12		false		          12                  THE WITNESS:  I thought that she was being				false

		1360						LN		52		13		false		          13        disciplined for flipping the shoulder holster strap				false

		1361						LN		52		14		false		          14        over on my shoulder that was upside down.				false

		1362						LN		52		15		false		          15                  UNIDENTIFIED SPEAKER:  While she was standing				false

		1363						LN		52		16		false		          16        behind you?				false

		1364						LN		52		17		false		          17                  THE WITNESS:  Yes.				false

		1365						LN		52		18		false		          18                  UNIDENTIFIED SPEAKER:  And while you were				false

		1366						LN		52		19		false		          19        seated at your desk?				false

		1367						LN		52		20		false		          20                  THE WITNESS:  I wasn't at my desk.				false

		1368						LN		52		21		false		          21                  UNIDENTIFIED SPEAKER:  Where were you?				false

		1369						LN		52		22		false		          22                  THE WITNESS:  We were sitting at a conference				false

		1370						LN		52		23		false		          23        room table.				false

		1371						LN		52		24		false		          24                  UNIDENTIFIED SPEAKER:  Okay.  All right.  And				false

		1372						LN		52		25		false		          25        so she stood behind you, and the story is -- what				false

		1373						PG		53		0		false		page 53				false

		1374						LN		53		1		false		           1        you're telling us now is that she flipped your				false

		1375						LN		53		2		false		           2        holster --				false

		1376						LN		53		3		false		           3                  UNIDENTIFIED SPEAKER:  Objection.  Form of				false

		1377						LN		53		4		false		           4        the question.				false

		1378						LN		53		5		false		           5                  UNIDENTIFIED SPEAKER:  If I said it wrong,				false

		1379						LN		53		6		false		           6        help me clarify that.				false

		1380						LN		53		7		false		           7                  THE WITNESS:  My story has always been the				false

		1381						LN		53		8		false		           8        shoulder holster strap on my left shoulder, she flips				false

		1382						LN		53		9		false		           9        it over.				false

		1383						LN		53		10		false		          10                  UNIDENTIFIED SPEAKER:  All right.  And she				false

		1384						LN		53		11		false		          11        was standing behind you?				false

		1385						LN		53		12		false		          12                  THE WITNESS:  Yes.				false

		1386						LN		53		13		false		          13                       (End of audio.)				false

		1387						LN		53		14		false		          14   Q    (By Mr. Sheridan) So when you met with Lieutenant				false

		1388						LN		53		15		false		          15        Nobach on the 30th, he didn't tell you that story, did				false

		1389						LN		53		16		false		          16        he?				false

		1390						LN		53		17		false		          17   A    No, he didn't.				false

		1391						LN		53		18		false		          18   Q    Okay.  Let's go to 206, if we can.  I just want to get				false

		1392						LN		53		19		false		          19        this admitted.  Do you have that in front of you, sir,				false

		1393						LN		53		20		false		          20        206?  It's an org. chart.				false

		1394						LN		53		21		false		          21   A    Okay.				false

		1395						LN		53		22		false		          22   Q    All right.  And I'm just looking at the first chart.				false

		1396						LN		53		23		false		          23                  MR. SHERIDAN:  And for everybody reading, it				false

		1397						LN		53		24		false		          24        looks like it's Bates stamped in the lower right-hand				false

		1398						LN		53		25		false		          25        corner, SAN5295.				false

		1399						PG		54		0		false		page 54				false

		1400						LN		54		1		false		           1   Q    (By Mr. Sheridan) And do you recognize this org. chart,				false

		1401						LN		54		2		false		           2        sir?				false

		1402						LN		54		3		false		           3   A    Yes.  It looks like a flowchart for the Special				false

		1403						LN		54		4		false		           4        Operations Division.				false

		1404						LN		54		5		false		           5   Q    And that's your division?				false

		1405						LN		54		6		false		           6   A    Was.				false

		1406						LN		54		7		false		           7   Q    All right.  And -- so I think --				false

		1407						LN		54		8		false		           8                  MR. SHERIDAN:  Your Honor, this actually has				false

		1408						LN		54		9		false		           9        multiple org. charts, and I think perhaps the parties				false

		1409						LN		54		10		false		          10        can work out what portion of this gets shown to the				false

		1410						LN		54		11		false		          11        jury, but I would like to just talk about the first				false

		1411						LN		54		12		false		          12        page and offer the first page, if that's appropriate.				false

		1412						LN		54		13		false		          13                  THE CLERK:  If it's going to be the first				false

		1413						LN		54		14		false		          14        page, it needs to be -- the first page removed.				false

		1414						LN		54		15		false		          15                  THE COURT:  It has not been offered yet.				false

		1415						LN		54		16		false		          16                  MR. SHERIDAN:  All right.  Thanks -- thank				false

		1416						LN		54		17		false		          17        you, Judge.				false

		1417						LN		54		18		false		          18             All right.  Right now, we're just offering the				false

		1418						LN		54		19		false		          19        first page of the exhibit, and I think we may wind up				false

		1419						LN		54		20		false		          20        submitting more pages, but I hadn't talked to the other				false

		1420						LN		54		21		false		          21        side about it.				false

		1421						LN		54		22		false		          22             So we offer the first page, and that's it.				false

		1422						LN		54		23		false		          23                  MR. BIGGS:  There's no objection to the first				false

		1423						LN		54		24		false		          24        page, Your Honor.  The only thing is we should have				false

		1424						LN		54		25		false		          25        some foundation.  There's a date that's obscured at the				false

		1425						PG		55		0		false		page 55				false

		1426						LN		55		1		false		           1        bottom of the page.  Make sure that we all know what				false

		1427						LN		55		2		false		           2        that says.				false

		1428						LN		55		3		false		           3                  MR. SHERIDAN:  I'll ask him, Your Honor.				false

		1429						LN		55		4		false		           4                  THE COURT:  So I think this needs to be				false

		1430						LN		55		5		false		           5        marked as Plaintiff's Exhibit 262?				false

		1431						LN		55		6		false		           6                  THE CLERK:  263.				false

		1432						LN		55		7		false		           7                  MR. SHERIDAN:  All right.				false

		1433						LN		55		8		false		           8                  THE COURT:  All right.  So it will be 263.				false

		1434						LN		55		9		false		           9                  MR. SHERIDAN:  All right.  And we'll				false

		1435						LN		55		10		false		          10        substitute another copy in the record for 263.  Will				false

		1436						LN		55		11		false		          11        you note that, Greg?				false

		1437						LN		55		12		false		          12   Q    (By Mr. Sheridan) So you're looking at what is going to				false

		1438						LN		55		13		false		          13        be 263, and that org. chart we can put up on the screen				false

		1439						LN		55		14		false		          14        now with the Court's permission to publish?				false

		1440						LN		55		15		false		          15                  THE COURT:  Um, you may.				false

		1441						LN		55		16		false		          16   Q    (By Mr. Sheridan) All right.  And will you just help				false

		1442						LN		55		17		false		          17        guide us through what you were in charge of during the				false

		1443						LN		55		18		false		          18        time that you were in Special Operations?  And I want				false

		1444						LN		55		19		false		          19        to note that apparently in the lower right-hand corner,				false

		1445						LN		55		20		false		          20        it looks like it's a 2018 version.  Okay?				false

		1446						LN		55		21		false		          21   A    Okay.				false

		1447						LN		55		22		false		          22   Q    So this would have been the year that you left.				false

		1448						LN		55		23		false		          23   A    Okay.				false

		1449						LN		55		24		false		          24   Q    In 2017 and 2016, would this be an accurate portrayal				false

		1450						LN		55		25		false		          25        of your org. structure?				false

		1451						PG		56		0		false		page 56				false

		1452						LN		56		1		false		           1   A    Yes, sir.				false

		1453						LN		56		2		false		           2   Q    All right.  So let's talk about -- what was the				false

		1454						LN		56		3		false		           3        Executive Service Section?				false

		1455						LN		56		4		false		           4   A    The Executive Services Section, that's the protection				false

		1456						LN		56		5		false		           5        veto for the governor.				false

		1457						LN		56		6		false		           6   Q    Okay.  These are the people that are sort of the, what				false

		1458						LN		56		7		false		           7        do they call it, Secret Service of the President?				false

		1459						LN		56		8		false		           8   A    Yes.				false

		1460						LN		56		9		false		           9   Q    Okay.  And, um -- and you were in charge of them?				false

		1461						LN		56		10		false		          10   A    Yes, sir.				false

		1462						LN		56		11		false		          11   Q    Okay.  And then Admin III.  Who was that during the				false

		1463						LN		56		12		false		          12        time -- say, the 2016 time frame?				false

		1464						LN		56		13		false		          13   A    You know what, let's back up a little bit here.  The				false

		1465						LN		56		14		false		          14        Executive Services Section, that also includes two				false

		1466						LN		56		15		false		          15        other detachments.  So you've got the detachment that's				false

		1467						LN		56		16		false		          16        with the governor all the time, kind of like a secret				false

		1468						LN		56		17		false		          17        service, and then you have capitol campus security.				false

		1469						LN		56		18		false		          18        Those are troopers that protect the -- patrol and				false

		1470						LN		56		19		false		          19        protect the capitol campus.  And then you have mansion				false

		1471						LN		56		20		false		          20        security.  Those consist of -- that unit consists of				false

		1472						LN		56		21		false		          21        cadets that pull security directly at the governor's				false

		1473						LN		56		22		false		          22        mansion.				false

		1474						LN		56		23		false		          23   Q    Okay.  All right.  And then how about the Admin III				false

		1475						LN		56		24		false		          24        assistant?  Who was that in 2016?				false

		1476						LN		56		25		false		          25   A    That was my assistant.  I've had one, two -- I think				false

		1477						PG		57		0		false		page 57				false

		1478						LN		57		1		false		           1        that person there would be Ms. Lillian Dyous.				false

		1479						LN		57		2		false		           2   Q    Okay.  All right.  And then the aviation section, you				false

		1480						LN		57		3		false		           3        were also in charge of, and that was Lieutenant Nobach,				false

		1481						LN		57		4		false		           4        right?				false

		1482						LN		57		5		false		           5   A    Yes, sir.				false

		1483						LN		57		6		false		           6   Q    All right.  And then I see that there's four subparts				false

		1484						LN		57		7		false		           7        to his org. chart.  Could you just explain to the jury				false

		1485						LN		57		8		false		           8        what they were?				false

		1486						LN		57		9		false		           9   A    L&I security is Labor & Industries.  We have a contract				false

		1487						LN		57		10		false		          10        to pull security over at their -- their location in				false

		1488						LN		57		11		false		          11        Tumwater.				false

		1489						LN		57		12		false		          12   Q    And, sir, is that security in sort of the normal sense				false

		1490						LN		57		13		false		          13        to have bodies present to prevent harm?				false

		1491						LN		57		14		false		          14   A    Yes, sir.				false

		1492						LN		57		15		false		          15   Q    Okay.  So it's not technical security.  It's not				false

		1493						LN		57		16		false		          16        computer security kind of stuff?				false

		1494						LN		57		17		false		          17   A    No, sir.				false

		1495						LN		57		18		false		          18   Q    Got it.  All right.  And how about the next one?				false

		1496						LN		57		19		false		          19   A    Let's see here.  And then the -- okay.  So the other				false

		1497						LN		57		20		false		          20        three:  Technology and air operations, maintenance				false

		1498						LN		57		21		false		          21        supervisors, that all falls under, within that section,				false

		1499						LN		57		22		false		          22        the aviation section, in that building.				false

		1500						LN		57		23		false		          23   Q    Okay.  All right.  Including maintenance and such?				false

		1501						LN		57		24		false		          24   A    Yes, sir.				false

		1502						LN		57		25		false		          25   Q    Okay.  All right.				false

		1503						PG		58		0		false		page 58				false

		1504						LN		58		1		false		           1             Now, I want to go back to Exhibit 113, if I may.				false

		1505						LN		58		2		false		           2        And this is already admitted.  So, sir, I'm going to				false

		1506						LN		58		3		false		           3        direct you, if I may, to -- that whole book is Exhibit				false

		1507						LN		58		4		false		           4        113.  And I'm going to ask you to turn to Chapter 8.				false

		1508						LN		58		5		false		           5   A    Okay.				false

		1509						LN		58		6		false		           6   Q    And it's Page 127.				false

		1510						LN		58		7		false		           7   A    Okay.				false

		1511						LN		58		8		false		           8   Q    Okay.  All right.				false

		1512						LN		58		9		false		           9                  MR. SHERIDAN:  And, um, Greg, I'm going to				false

		1513						LN		58		10		false		          10        focus on A-1, if that's okay.				false

		1514						LN		58		11		false		          11   Q    (By Mr. Sheridan) So this is rules of conduct, right?				false

		1515						LN		58		12		false		          12   A    Yes, sir.				false

		1516						LN		58		13		false		          13   Q    And you are bound by the rules of conduct?				false

		1517						LN		58		14		false		          14   A    Yes, sir.				false

		1518						LN		58		15		false		          15   Q    And so is every other employee of the Washington State				false

		1519						LN		58		16		false		          16        Patrol, right?				false

		1520						LN		58		17		false		          17   A    Yes, sir.				false

		1521						LN		58		18		false		          18   Q    So it says under A -- it says, "The Washington State				false

		1522						LN		58		19		false		          19        Patrol -- this is No. 1 -- the Washington State Patrol				false

		1523						LN		58		20		false		          20        rules of conduct shall govern the official and				false

		1524						LN		58		21		false		          21        unofficial actions of all employees.  A violation of				false

		1525						LN		58		22		false		          22        the rules of conduct may be sufficient cause for				false

		1526						LN		58		23		false		          23        disciplinary action."  You understood that to be the				false

		1527						LN		58		24		false		          24        case in 2016, right?				false

		1528						LN		58		25		false		          25   A    Yes.  That's what the policy is.				false

		1529						PG		59		0		false		page 59				false

		1530						LN		59		1		false		           1   Q    All right.  And then if you would, turn to Page 128,				false

		1531						LN		59		2		false		           2        which is unacceptable conduct -- employee conduct.				false

		1532						LN		59		3		false		           3        Okay.  That's 128?				false

		1533						LN		59		4		false		           4   A    Page 128?				false

		1534						LN		59		5		false		           5   Q    Yes, please.				false

		1535						LN		59		6		false		           6   A    Okay.				false

		1536						LN		59		7		false		           7   Q    And the first one under "policy" is "unacceptable				false

		1537						LN		59		8		false		           8        conduct."  Did you see that, sir?				false

		1538						LN		59		9		false		           9   A    Yes.				false

		1539						LN		59		10		false		          10   Q    It says, "Employees may not engage in conduct which				false

		1540						LN		59		11		false		          11        impedes the ability of the Department to effectively				false

		1541						LN		59		12		false		          12        fulfill its responsibilities."				false

		1542						LN		59		13		false		          13             Would you agree, sir, that the actions of				false

		1543						LN		59		14		false		          14        Lieutenant Nobach with Brenda Biscay would have impeded				false

		1544						LN		59		15		false		          15        the ability of the Department to effectively fulfill				false

		1545						LN		59		16		false		          16        its responsibilities?				false

		1546						LN		59		17		false		          17   A    Yes, sir.				false

		1547						LN		59		18		false		          18   Q    Number -- I'm sorry, Letter B, "Causes a lessening of				false

		1548						LN		59		19		false		          19        public confidence in the ability of the Department to				false

		1549						LN		59		20		false		          20        perform its functions."				false

		1550						LN		59		21		false		          21             And would you agree that the actions by Lieutenant				false

		1551						LN		59		22		false		          22        Nobach would have caused a lessening of public				false

		1552						LN		59		23		false		          23        confidence if it got out?				false

		1553						LN		59		24		false		          24   A    Yes, sir.				false

		1554						LN		59		25		false		          25   Q    And C says, "Causes an adverse effect on the discipline				false

		1555						PG		60		0		false		page 60				false

		1556						LN		60		1		false		           1        and efficiency of the Department."				false

		1557						LN		60		2		false		           2             And would you agree that the actions -- the breast				false

		1558						LN		60		3		false		           3        rubbing incident causes an adverse effect on the				false

		1559						LN		60		4		false		           4        discipline and efficiency of the department?				false

		1560						LN		60		5		false		           5   A    Yes, sir.				false

		1561						LN		60		6		false		           6   Q    And going on to the next page, on D, would you agree				false

		1562						LN		60		7		false		           7        that the actions of Lieutenant Nobach and Ms. Biscay				false

		1563						LN		60		8		false		           8        impaired their ability to perform their job,				false

		1564						LN		60		9		false		           9        considering it was during the workday?				false

		1565						LN		60		10		false		          10   A    I think they could still get their job done.				false

		1566						LN		60		11		false		          11   Q    Fair enough.				false

		1567						LN		60		12		false		          12             And looking at F, F is the one that you've said				false

		1568						LN		60		13		false		          13        did not apply, creates a hostile or discriminatory work				false

		1569						LN		60		14		false		          14        environment?				false

		1570						LN		60		15		false		          15   A    Yes, sir.				false

		1571						LN		60		16		false		          16   Q    Okay.  I would like you to look at B now.  And it's on				false

		1572						LN		60		17		false		          17        the same page.  B deals with immoral conduct.  It says,				false

		1573						LN		60		18		false		          18        "Employees shall maintain a level of moral conduct in				false

		1574						LN		60		19		false		          19        their personal and business affairs which equates with				false

		1575						LN		60		20		false		          20        the high ethical standards expected by the public of				false

		1576						LN		60		21		false		          21        law enforcement agencies and which will not constitute				false

		1577						LN		60		22		false		          22        unacceptable conduct as described in these rules."				false

		1578						LN		60		23		false		          23             Would you agree that the actions of Lieutenant				false

		1579						LN		60		24		false		          24        Nobach and Ms. Biscay regarding the breast rubbing				false

		1580						LN		60		25		false		          25        incident would fall under this category?				false

		1581						PG		61		0		false		page 61				false

		1582						LN		61		1		false		           1   A    Um, yes.  The actions of Brenda, yes.				false

		1583						LN		61		2		false		           2   Q    Okay.  And then -- okay.  Now I would like you to take				false

		1584						LN		61		3		false		           3        a look at Chapter 7, and it will be Page 120 in Chapter				false

		1585						LN		61		4		false		           4        7.  Tell me when you're there, sir.				false

		1586						LN		61		5		false		           5   A    I'm there.				false

		1587						LN		61		6		false		           6   Q    Okay.  And just for record purposes, if you would go				false

		1588						LN		61		7		false		           7        back to Page 119.  You'll see that the heading is				false

		1589						LN		61		8		false		           8        "Employee rights.  Personnel files.  Polygraph				false

		1590						LN		61		9		false		           9        examinations."  So this section pertains to employee				false

		1591						LN		61		10		false		          10        rights.  Okay?				false

		1592						LN		61		11		false		          11   A    Okay.				false

		1593						LN		61		12		false		          12   Q    All right.  So I'm on Page 120 now, and I'm looking at				false

		1594						LN		61		13		false		          13        A.  It says "Employees under investigation shall be				false

		1595						LN		61		14		false		          14        informed of the nature of the investigation prior to				false

		1596						LN		61		15		false		          15        any questioning."  You would agree that's the case,				false

		1597						LN		61		16		false		          16        right?				false

		1598						LN		61		17		false		          17   A    For an OPS investigation, yes.				false

		1599						LN		61		18		false		          18   Q    Okay.  You can conduct investigations in house, can't				false

		1600						LN		61		19		false		          19        you?				false

		1601						LN		61		20		false		          20   A    Yes, sir.				false

		1602						LN		61		21		false		          21   Q    Wouldn't you agree that if you're conducting an				false

		1603						LN		61		22		false		          22        investigation in house, that this also applies as an				false

		1604						LN		61		23		false		          23        employee right?				false

		1605						LN		61		24		false		          24   A    Yes, of course.  The employee is -- there will be a				false

		1606						LN		61		25		false		          25        conversation with the employee at some point in time,				false

		1607						PG		62		0		false		page 62				false

		1608						LN		62		1		false		           1        yes, sir.				false

		1609						LN		62		2		false		           2   Q    Okay.  And the -- looking at B, it says, "The employee				false

		1610						LN		62		3		false		           3        under investigation shall be informed of the name of				false

		1611						LN		62		4		false		           4        the person in charge of the investigation and the name				false

		1612						LN		62		5		false		           5        of the questioners and all persons to be present during				false

		1613						LN		62		6		false		           6        the questioning.  The employee shall be informed of				false

		1614						LN		62		7		false		           7        what investigative section the investigator				false

		1615						LN		62		8		false		           8        represents."  And you agree that that should happen as				false

		1616						LN		62		9		false		           9        well, right?				false

		1617						LN		62		10		false		          10   A    For an OPS investigation, yes, sir.				false

		1618						LN		62		11		false		          11   Q    Okay.  And I guess if it's an in-house, everybody would				false

		1619						LN		62		12		false		          12        realize it's you and -- right?				false

		1620						LN		62		13		false		          13   A    Yes, sir.				false

		1621						LN		62		14		false		          14   Q    All right.  Now, I would like you to look at Chapter				false

		1622						LN		62		15		false		          15        12, and -- turn to Chapter 12, and then if you would				false

		1623						LN		62		16		false		          16        turn to Page 343.				false

		1624						LN		62		17		false		          17   A    Okay.				false

		1625						LN		62		18		false		          18   Q    All right.  And this section pertains to agency				false

		1626						LN		62		19		false		          19        accountability, correct?				false

		1627						LN		62		20		false		          20   A    Yes.				false

		1628						LN		62		21		false		          21   Q    And the heading for Chapter 12 is "Complaint and				false

		1629						LN		62		22		false		          22        disciplinary procedures."  Right?				false

		1630						LN		62		23		false		          23   A    Yes, sir.				false

		1631						LN		62		24		false		          24   Q    Okay.  Do you happen to know what CLEA is, C-L-E-A?				false

		1632						LN		62		25		false		          25   A    I know what it is, yes.				false

		1633						PG		63		0		false		page 63				false

		1634						LN		63		1		false		           1   Q    What is it?				false

		1635						LN		63		2		false		           2   A    I don't know -- I can't say --				false

		1636						LN		63		3		false		           3   Q    Put it in words?				false

		1637						LN		63		4		false		           4   A    -- what the acronym means.				false

		1638						LN		63		5		false		           5   Q    Okay.  Fair enough.				false

		1639						LN		63		6		false		           6             I'm on Page 43, "Public --" let's see, 43.  And				false

		1640						LN		63		7		false		           7        this -- this has to do with employee accountability				false

		1641						LN		63		8		false		           8        under Section A.				false

		1642						LN		63		9		false		           9             It says, "Like all public service agencies, the				false

		1643						LN		63		10		false		          10        Washington State Patrol is accountable for the acts and				false

		1644						LN		63		11		false		          11        omissions of its employees.  To ensure and exercise its				false

		1645						LN		63		12		false		          12        accountability, the Department utilizes an internal				false

		1646						LN		63		13		false		          13        review system to examine official acts and omissions."				false

		1647						LN		63		14		false		          14             Can you tell us, what is that internal review				false

		1648						LN		63		15		false		          15        system, if you know?				false

		1649						LN		63		16		false		          16   A    No, I don't know.				false

		1650						LN		63		17		false		          17   Q    Okay.  And it's fair to say that with regard to your				false

		1651						LN		63		18		false		          18        actions pertaining to the breast rubbing incident and				false

		1652						LN		63		19		false		          19        your work on it, you would agree that there really was				false

		1653						LN		63		20		false		          20        no oversight of you; is that true?				false

		1654						LN		63		21		false		          21   A    Yes, there is oversight.  I have an assistant chief				false

		1655						LN		63		22		false		          22        that I respond to -- that I report to.				false

		1656						LN		63		23		false		          23   Q    So the oversight in the decision not to do an				false

		1657						LN		63		24		false		          24        investigation, are you telling us that it was Captain				false

		1658						LN		63		25		false		          25        Drake?				false

		1659						PG		64		0		false		page 64				false

		1660						LN		64		1		false		           1   A    No.  The decision as far as how to handle it, that was				false

		1661						LN		64		2		false		           2        my decision as the commander.				false

		1662						LN		64		3		false		           3   Q    Who did the oversight to see if your decision was				false

		1663						LN		64		4		false		           4        right, if anyone?				false

		1664						LN		64		5		false		           5   A    Well, I -- I -- I would think that if I'm following				false

		1665						LN		64		6		false		           6        what you're asking me, it's a combination of the Human				false

		1666						LN		64		7		false		           7        Resource division as well as the Office of Professional				false

		1667						LN		64		8		false		           8        Standards whom I did consult with which -- to come up				false

		1668						LN		64		9		false		           9        to the decision that I decided to make regarding how it				false

		1669						LN		64		10		false		          10        was going to be handled.				false

		1670						LN		64		11		false		          11   Q    But, sir, wouldn't you agree with me that they are your				false

		1671						LN		64		12		false		          12        peers, not your managers?				false

		1672						LN		64		13		false		          13   A    Well, the Office of Professional Standards, that				false

		1673						LN		64		14		false		          14        commander, he is the standard officer.  So if I was				false

		1674						LN		64		15		false		          15        going to make a decision that -- and he didn't --				false

		1675						LN		64		16		false		          16        didn't agree with, then he'd -- he'd let me know that,				false

		1676						LN		64		17		false		          17        and if we still couldn't agree, then I guess we would				false

		1677						LN		64		18		false		          18        push it up the chain of command to have a mediator				false

		1678						LN		64		19		false		          19        determine which direction we're going to go.				false

		1679						LN		64		20		false		          20   Q    So... But in this case, he was right on board with you,				false

		1680						LN		64		21		false		          21        right?				false

		1681						LN		64		22		false		          22   A    Yes, sir.				false

		1682						LN		64		23		false		          23   Q    And -- and when you say "we would push it up," you were				false

		1683						LN		64		24		false		          24        direct report to Drake at the time, Captain Drake?				false

		1684						LN		64		25		false		          25   A    Yes.  Assistant Chief Drake, yes.				false

		1685						PG		65		0		false		page 65				false

		1686						LN		65		1		false		           1   Q    And was -- I'm sorry, assistant chief.				false

		1687						LN		65		2		false		           2             And Saunders, he was a direct report to whom in				false

		1688						LN		65		3		false		           3        2016?				false

		1689						LN		65		4		false		           4   A    Oh, well, that would be Assistant Chief Drake as well				false

		1690						LN		65		5		false		           5        because he's the commander over the Investigative				false

		1691						LN		65		6		false		           6        Services Bureau which includes the Office of				false

		1692						LN		65		7		false		           7        Professional Standards.				false

		1693						LN		65		8		false		           8   Q    Is it fair to say that in making the decision to				false

		1694						LN		65		9		false		           9        only -- to not investigate and to give Nobach an 095,				false

		1695						LN		65		10		false		          10        you did that without the approval of Assistant Chief				false

		1696						LN		65		11		false		          11        Drake?				false

		1697						LN		65		12		false		          12   A    I didn't need Assistant Chief Drake's approval to				false

		1698						LN		65		13		false		          13        provide the 095; however, I did consult with him				false

		1699						LN		65		14		false		          14        regarding what direction I was going to take.				false

		1700						LN		65		15		false		          15   Q    And he approved?				false

		1701						LN		65		16		false		          16   A    Yes.				false

		1702						LN		65		17		false		          17   Q    Okay.  All right.  Now, I'm still on the same page.				false

		1703						LN		65		18		false		          18        I'm on Page 343 of Chapter 12 of Exhibit 113.  Under				false

		1704						LN		65		19		false		          19        relationship -- Section B, "Relationship between				false

		1705						LN		65		20		false		          20        employees and the public," the rule says "Public				false

		1706						LN		65		21		false		          21        confidence in the ability of the Department to				false

		1707						LN		65		22		false		          22        investigate and properly adjudicate all complaints				false

		1708						LN		65		23		false		          23        against its employees must be maintained."  Do you				false

		1709						LN		65		24		false		          24        agree with that?				false

		1710						LN		65		25		false		          25   A    Well, I mean, it's a policy.  Yes, I believe it.				false

		1711						PG		66		0		false		page 66				false

		1712						LN		66		1		false		           1   Q    Okay.  And the second sentence says, "The Department				false

		1713						LN		66		2		false		           2        has the responsibility to seek out and discipline those				false

		1714						LN		66		3		false		           3        whose conduct discredits the Department or impairs the				false

		1715						LN		66		4		false		           4        effective operation."				false

		1716						LN		66		5		false		           5             And you would agree with that as well, correct?				false

		1717						LN		66		6		false		           6   A    It's a policy.  Yes, sir.				false

		1718						LN		66		7		false		           7   Q    Okay.  But you would agree with the underlying purpose,				false

		1719						LN		66		8		false		           8        correct?				false

		1720						LN		66		9		false		           9   A    Yes.  It's a policy.  I believe everything in this				false

		1721						LN		66		10		false		          10        manual.  It's a policy, and that's what I'm adhered to				false

		1722						LN		66		11		false		          11        follow.				false

		1723						LN		66		12		false		          12   Q    All right.  Now let's go back to Exhibit 260, if we				false

		1724						LN		66		13		false		          13        can, and let's see.  Do you have that there?  You				false

		1725						LN		66		14		false		          14        might.  Oh, nope -- it's a thin book.  Oh, maybe this				false

		1726						LN		66		15		false		          15        is it.  Oh, this is it.  I have it.  I'm sorry.				false

		1727						LN		66		16		false		          16             And for everybody's, I hope, assistance, I'm going				false

		1728						LN		66		17		false		          17        to refer to Bates stamp numbers.				false

		1729						LN		66		18		false		          18             Sir, in the lower right-hand corner of this				false

		1730						LN		66		19		false		          19        exhibit are unique numbers that the lawyers put on				false

		1731						LN		66		20		false		          20        documents, and I'm going to -- I'm going to -- I'm				false

		1732						LN		66		21		false		          21        going to say those numbers and -- and ask you to turn				false

		1733						LN		66		22		false		          22        to it.  The first one is Page 2657, and the subject is				false

		1734						LN		66		23		false		          23        the complaint.				false

		1735						LN		66		24		false		          24   A    Okay.  What do you want me to turn to now?				false

		1736						LN		66		25		false		          25   Q    It's Bates stamped in the lower right-hand corner in				false

		1737						PG		67		0		false		page 67				false

		1738						LN		67		1		false		           1        sort of a big font, and it's 2657.				false

		1739						LN		67		2		false		           2   A    Gotcha.				false

		1740						LN		67		3		false		           3   Q    Thank you.				false

		1741						LN		67		4		false		           4   A    Okay.				false

		1742						LN		67		5		false		           5   Q    Okay.  Okay.  Now, this is -- this is basically a				false

		1743						LN		67		6		false		           6        guidance for people who are investigating as sort of				false

		1744						LN		67		7		false		           7        explaining what the process is, right?				false

		1745						LN		67		8		false		           8   A    Yes.				false

		1746						LN		67		9		false		           9   Q    Okay.  All right.  And this is Chapter 1, and it says				false

		1747						LN		67		10		false		          10        it's for administrative investigations of commissioned				false

		1748						LN		67		11		false		          11        personnel.  So under "complaint," it defines a				false

		1749						LN		67		12		false		          12        complaint as "An allegation of circumstances amounting				false

		1750						LN		67		13		false		          13        to a specific act or omission that, if proven true,				false

		1751						LN		67		14		false		          14        would amount to employee misconduct."  And you would				false

		1752						LN		67		15		false		          15        agree that that's the working definition of a				false

		1753						LN		67		16		false		          16        complaint, right?				false

		1754						LN		67		17		false		          17   A    Okay.  Yes.				false

		1755						LN		67		18		false		          18   Q    Okay.  And then "misconduct," below that, "Is an act or				false

		1756						LN		67		19		false		          19        omission by an employee which, if proven true, would				false

		1757						LN		67		20		false		          20        normally result in some sort of disciplinary action."				false

		1758						LN		67		21		false		          21        And you agree with that as well, right?				false

		1759						LN		67		22		false		          22   A    Yes.				false

		1760						LN		67		23		false		          23   Q    And some of the bullets that they give for illumination				false

		1761						LN		67		24		false		          24        include committing an unlawful act; violation of a				false

		1762						LN		67		25		false		          25        department policy, procedure, rule; conduct which may				false

		1763						PG		68		0		false		page 68				false

		1764						LN		68		1		false		           1        reflect unfavorably, and I think we may have been				false

		1765						LN		68		2		false		           2        through some of this yesterday.				false

		1766						LN		68		3		false		           3             This -- you would agree that the acts of				false

		1767						LN		68		4		false		           4        Lieutenant Nobach and his assistant would fall under				false

		1768						LN		68		5		false		           5        this section as misconduct?				false

		1769						LN		68		6		false		           6   A    Neglect of duty, yes.				false

		1770						LN		68		7		false		           7   Q    And violation of department policy and procedures --				false

		1771						LN		68		8		false		           8   A    And violation of department policies and procedures,				false

		1772						LN		68		9		false		           9        yes.				false

		1773						LN		68		10		false		          10   Q    Okay.  All right.  And then turn to 2660, if you would.				false

		1774						LN		68		11		false		          11        2660.				false

		1775						LN		68		12		false		          12   A    Okay.				false

		1776						LN		68		13		false		          13   Q    And, again, this pertains to the Internal Incident				false

		1777						LN		68		14		false		          14        Report, the IIR.				false

		1778						LN		68		15		false		          15             So when a complaint is received and it appears				false

		1779						LN		68		16		false		          16        more -- there may be a violation of a policy, the				false

		1780						LN		68		17		false		          17        applicable Internal Incident Report shall be completed,				false

		1781						LN		68		18		false		          18        and you understand that that is the procedure, right?				false

		1782						LN		68		19		false		          19   A    Yes.				false

		1783						LN		68		20		false		          20   Q    Okay.  And the second paragraph says, "A summary of the				false

		1784						LN		68		21		false		          21        allegations shall outline the details of the complaint				false

		1785						LN		68		22		false		          22        sufficiently to apprise the employee of the nature of				false

		1786						LN		68		23		false		          23        the charges."  And that -- you agree with that as well;				false

		1787						LN		68		24		false		          24        that that is the purpose -- or a purpose of the IIR?				false

		1788						LN		68		25		false		          25   A    Correct -- yes, for an IIR when it involves an				false

		1789						PG		69		0		false		page 69				false

		1790						LN		69		1		false		           1        investigation that is going to be investigated by the				false

		1791						LN		69		2		false		           2        Office of Professional Standards.				false

		1792						LN		69		3		false		           3   Q    Okay.  All right.  And then if you would turn to 2661.				false

		1793						LN		69		4		false		           4   A    (Witness complies.)				false

		1794						LN		69		5		false		           5   Q    And this is just to sort of give some background about				false

		1795						LN		69		6		false		           6        the process.  It says complaints -- "Complainants --				false

		1796						LN		69		7		false		           7        people who complain -- don't have to appear in person				false

		1797						LN		69		8		false		           8        or prepare their own complaint form."  You would agree				false

		1798						LN		69		9		false		           9        with that, right?				false

		1799						LN		69		10		false		          10   A    I agree with everything that's in the manual.				false

		1800						LN		69		11		false		          11   Q    Okay.  Under "preliminary investigation," Section F, it				false

		1801						LN		69		12		false		          12        says, "In certain circumstances, a preliminary				false

		1802						LN		69		13		false		          13        investigation may be initiated before an administrative				false

		1803						LN		69		14		false		          14        investigation.  A preliminary investigation is used to				false

		1804						LN		69		15		false		          15        determine if factual information exists indicating a				false

		1805						LN		69		16		false		          16        violation of policy occurred and whether there's				false

		1806						LN		69		17		false		          17        department personnel --"				false

		1807						LN		69		18		false		          18             Would you degree that that is the purpose of a				false

		1808						LN		69		19		false		          19        preliminary investigation, to see if -- if there's				false

		1809						LN		69		20		false		          20        factual information to support, I guess, an				false

		1810						LN		69		21		false		          21        investigation?				false

		1811						LN		69		22		false		          22   A    I believe everything that's in the manual.  Yes, sir.				false

		1812						LN		69		23		false		          23   Q    Okay.  And it says also that there's a time limit, that				false

		1813						LN		69		24		false		          24        it takes ten -- no more than seven days.  Do you try to				false

		1814						LN		69		25		false		          25        follow that?				false

		1815						PG		70		0		false		page 70				false

		1816						LN		70		1		false		           1   A    If a preliminary investigation is going to be				false

		1817						LN		70		2		false		           2        initiated, yes, we follow it.				false

		1818						LN		70		3		false		           3   Q    Okay.  And then it says that if the appointing				false

		1819						LN		70		4		false		           4        authority rejects the complaint, the preliminary				false

		1820						LN		70		5		false		           5        investigation shall be closed and the reason for the				false

		1821						LN		70		6		false		           6        closure documented in the case log.  And that is your				false

		1822						LN		70		7		false		           7        understanding of the procedure if there's a finding				false

		1823						LN		70		8		false		           8        that there is -- that no factual information exists				false

		1824						LN		70		9		false		           9        indicating a violation of public policy?				false

		1825						LN		70		10		false		          10   A    Yes, sir.				false

		1826						LN		70		11		false		          11   Q    Okay.  So at the bottom of Page 2661 are some bullet				false

		1827						LN		70		12		false		          12        lists that say, "Each preliminary investigation must				false

		1828						LN		70		13		false		          13        result in one of the following determinations:  Either				false

		1829						LN		70		14		false		          14        no factual determination, the allegation is not a				false

		1830						LN		70		15		false		          15        complaint, or a factual information of a violation				false

		1831						LN		70		16		false		          16        exists, and then determination of alleged criminal				false

		1832						LN		70		17		false		          17        misconduct."  Those are the four findings that have to				false

		1833						LN		70		18		false		          18        be found, right?				false

		1834						LN		70		19		false		          19   A    Where are you reading from?				false

		1835						LN		70		20		false		          20   Q    Sorry.  So I'm at 2661 onto 2662.  So start at the				false

		1836						LN		70		21		false		          21        bottom of 2661.				false

		1837						LN		70		22		false		          22                  MR. SHERIDAN:  Greg, can you go over to the				false

		1838						LN		70		23		false		          23        second page?				false

		1839						LN		70		24		false		          24                  THE WITNESS:  Okay.  And your question, sir?				false

		1840						LN		70		25		false		          25   Q    (By Mr. Sheridan) Yeah.  Whether or not you agree with				false

		1841						PG		71		0		false		page 71				false

		1842						LN		71		1		false		           1        those four bullets.  You have to come up -- you have to				false

		1843						LN		71		2		false		           2        follow one of those -- find one of those bullets in				false

		1844						LN		71		3		false		           3        order to not move forward.				false

		1845						LN		71		4		false		           4   A    Yes.				false

		1846						LN		71		5		false		           5   Q    Okay.  On the same second page -- this is Page 60 --				false

		1847						LN		71		6		false		           6        2662.  Under "Processing the Internal Incident Report,"				false

		1848						LN		71		7		false		           7        it says, "The appointing authority --" that's you,				false

		1849						LN		71		8		false		           8        right, regarding Lieutenant Nobach in 2016?				false

		1850						LN		71		9		false		           9   A    That's correct.				false

		1851						LN		71		10		false		          10   Q    "The appointing authority determines whether the				false

		1852						LN		71		11		false		          11        complaint against an employee, if proven, constitutes a				false

		1853						LN		71		12		false		          12        violation of regulations sufficient to warrant				false

		1854						LN		71		13		false		          13        discipline -- warrant discipline and can be resolved				false

		1855						LN		71		14		false		          14        without using the formal process."				false

		1856						LN		71		15		false		          15             And then if we follow the bullets down to the -- I				false

		1857						LN		71		16		false		          16        guess it's two, four -- fourth bullet, it says, "Once				false

		1858						LN		71		17		false		          17        OPS receives an IIR, a case number will be assigned."				false

		1859						LN		71		18		false		          18        And I want to skip to the last sentence.  It says "The				false

		1860						LN		71		19		false		          19        OPS commander will assign the case either to OPS or the				false

		1861						LN		71		20		false		          20        division district in which the allegation occurred."				false

		1862						LN		71		21		false		          21             Could you explain to the jury a little bit about				false

		1863						LN		71		22		false		          22        that, about who gets assigned a complaint?				false

		1864						LN		71		23		false		          23   A    While I was a detective in internal affairs, but I was				false

		1865						LN		71		24		false		          24        never the commander, so you're going to have to ask the				false

		1866						LN		71		25		false		          25        commander.				false

		1867						PG		72		0		false		page 72				false

		1868						LN		72		1		false		           1   Q    Oh.  Okay.				false

		1869						LN		72		2		false		           2             Let's take a look at -- let's go up to the				false

		1870						LN		72		3		false		           3        flowchart, if we can, and for your reference, it's at				false

		1871						LN		72		4		false		           4        Chapter 1, Section 16.				false

		1872						LN		72		5		false		           5   A    Okay.				false

		1873						LN		72		6		false		           6   Q    All right.				false

		1874						LN		72		7		false		           7                  MR. SHERIDAN:  So, Greg, we're going to look				false

		1875						LN		72		8		false		           8        at the section -- I guess that's a good view.  It looks				false

		1876						LN		72		9		false		           9        readable.				false

		1877						LN		72		10		false		          10   Q    (By Mr. Sheridan) So it says -- so if there's an IIR				false

		1878						LN		72		11		false		          11        and it's sent to the district division commander, it				false

		1879						LN		72		12		false		          12        can either be accepted or rejected, right?				false

		1880						LN		72		13		false		          13   A    Yes.				false

		1881						LN		72		14		false		          14   Q    All right.  And -- and you can also request a				false

		1882						LN		72		15		false		          15        preliminary investigation, right?				false

		1883						LN		72		16		false		          16   A    Correct.				false

		1884						LN		72		17		false		          17   Q    Okay.  Now, above the IIR at the point where the				false

		1885						LN		72		18		false		          18        supervisor determines that the complaint violates				false

		1886						LN		72		19		false		          19        policy, there's -- instead of issuing an IIR, you can				false

		1887						LN		72		20		false		          20        issue an N-I-M, a NIM.				false

		1888						LN		72		21		false		          21             Can you tell the jury what that is?				false

		1889						LN		72		22		false		          22   A    A NIM is a non-investigated matter.  That's what it				false

		1890						LN		72		23		false		          23        stands for.  And let's say we get a complaint -- a				false

		1891						LN		72		24		false		          24        speed complaint from the public.  What that does is				false

		1892						LN		72		25		false		          25        that gives -- gives the agency an opportunity to talk				false

		1893						PG		73		0		false		page 73				false

		1894						LN		73		1		false		           1        to the complainant and hear what they have to say				false

		1895						LN		73		2		false		           2        and -- and then once -- so let's say if I got a NIM on				false

		1896						LN		73		3		false		           3        a trooper, okay?  What I would do is have a				false

		1897						LN		73		4		false		           4        conversation with the person that's filing the				false

		1898						LN		73		5		false		           5        complaint, and then what I would do is give them -- ask				false

		1899						LN		73		6		false		           6        them, Do you want to file a formal complaint, or I can				false

		1900						LN		73		7		false		           7        handle this through a non-investigated matter, meaning				false

		1901						LN		73		8		false		           8        that I can have a conversation with the trooper and get				false

		1902						LN		73		9		false		           9        the trooper's side of the story.				false

		1903						LN		73		10		false		          10             And then if the trooper -- depending on what the				false

		1904						LN		73		11		false		          11        trooper says, if the trooper admits to it, then I will				false

		1905						LN		73		12		false		          12        discipline the trooper with an 095 or what -- other				false

		1906						LN		73		13		false		          13        levels, and then I would have -- I would get back with				false

		1907						LN		73		14		false		          14        the complainant and explain to them what happened, you				false

		1908						LN		73		15		false		          15        know, how I handled the process.				false

		1909						LN		73		16		false		          16             But if the complainant wants to file a formal				false

		1910						LN		73		17		false		          17        complaint and doesn't want it to be a non-investigated				false

		1911						LN		73		18		false		          18        matter, they want it investigated, then it would be				false

		1912						LN		73		19		false		          19        investigated.				false

		1913						LN		73		20		false		          20   Q    So even if you thought there was no violation of				false

		1914						LN		73		21		false		          21        policy, it's if the person who is the alleged victim				false

		1915						LN		73		22		false		          22        said they wanted it investigated, it would be?				false

		1916						LN		73		23		false		          23   A    Yes, sir.				false

		1917						LN		73		24		false		          24   Q    Okay.  So that requires you to converse with the				false

		1918						LN		73		25		false		          25        alleged victim, right?				false

		1919						PG		74		0		false		page 74				false

		1920						LN		74		1		false		           1   A    That's right.				false

		1921						LN		74		2		false		           2   Q    Okay.  And looking at the definition, I'm about the				false

		1922						LN		74		3		false		           3        third paragraph down.  Well, I guess -- we might as				false

		1923						LN		74		4		false		           4        well cover the whole thing.				false

		1924						LN		74		5		false		           5             Looking at the second paragraph, it says, "If the				false

		1925						LN		74		6		false		           6        alleged misconduct is minor in nature and would require				false

		1926						LN		74		7		false		           7        only counseling or minor supervisory intervention, it				false

		1927						LN		74		8		false		           8        may be classified as a NIM, and no formal investigation				false

		1928						LN		74		9		false		           9        will be conducted."  And you would agree with that,				false

		1929						LN		74		10		false		          10        right?				false

		1930						LN		74		11		false		          11   A    I agree with everything that's in the manual.  Yes,				false

		1931						LN		74		12		false		          12        sir.				false

		1932						LN		74		13		false		          13   Q    Okay.  And so -- and I'm -- right now, I'm looking at				false

		1933						LN		74		14		false		          14        Page 2731, and I'll ask you to turn to that.  2731.				false

		1934						LN		74		15		false		          15   A    Okay.				false

		1935						LN		74		16		false		          16   Q    All right.  And this is the section referring to the				false

		1936						LN		74		17		false		          17        non-investigated matter, right, the NIM?				false

		1937						LN		74		18		false		          18   A    Yes.				false

		1938						LN		74		19		false		          19   Q    Okay.  So it says here that if the alleged misconduct				false

		1939						LN		74		20		false		          20        is minor in nature and would require only counseling or				false

		1940						LN		74		21		false		          21        minor supervisory intervention, it may be classified as				false

		1941						LN		74		22		false		          22        a NIM and no formal investigation will be conducted."				false

		1942						LN		74		23		false		          23             Now, you're not saying that that's what happened				false

		1943						LN		74		24		false		          24        with regard to Lieutenant Nobach and Ms. Biscay, right?				false

		1944						LN		74		25		false		          25   A    The NIM -- we would never use a NIM for -- the NIMs are				false

		1945						PG		75		0		false		page 75				false

		1946						LN		75		1		false		           1        mostly used for complaints that we receive from the				false

		1947						LN		75		2		false		           2        public regarding -- regarding an action by a trooper,				false

		1948						LN		75		3		false		           3        and if they get so many NIMs, then it will trigger --				false

		1949						LN		75		4		false		           4        we call them red flags.  It will trigger a red flag.				false

		1950						LN		75		5		false		           5        So if we get three NIMs that are similar in nature,				false

		1951						LN		75		6		false		           6        then that would automatically trigger an OPS				false

		1952						LN		75		7		false		           7        investigation.				false

		1953						LN		75		8		false		           8   Q    Okay.				false

		1954						LN		75		9		false		           9   A    So I would never -- NIM would have nothing to do with				false

		1955						LN		75		10		false		          10        the situation that we're talking about today.				false

		1956						LN		75		11		false		          11   Q    Right.  And, for example, if a person who was arrested				false

		1957						LN		75		12		false		          12        complained that their, say, cuffs were too tight, that				false

		1958						LN		75		13		false		          13        would -- that might be a NIM because tough -- cuffs				false

		1959						LN		75		14		false		          14        being tight might be part of the game when you're				false

		1960						LN		75		15		false		          15        arrested?				false

		1961						LN		75		16		false		          16   A    I don't know that I would consider that -- I would use				false

		1962						LN		75		17		false		          17        that as a NIM.				false

		1963						LN		75		18		false		          18   Q    Okay.  Fair enough.				false

		1964						LN		75		19		false		          19   A    I wouldn't use that.  That -- that's -- no, I wouldn't				false

		1965						LN		75		20		false		          20        use a NIM for that.				false

		1966						LN		75		21		false		          21   Q    Can you give us an example?  That was my effort.				false

		1967						LN		75		22		false		          22   A    Of a NIM?				false

		1968						LN		75		23		false		          23   Q    Yeah.				false

		1969						LN		75		24		false		          24   A    Of a NIM?				false

		1970						LN		75		25		false		          25   Q    Yeah.				false

		1971						PG		76		0		false		page 76				false

		1972						LN		76		1		false		           1   A    Okay.  If a person called and said that the trooper				false

		1973						LN		76		2		false		           2        blew through a stop sign --				false

		1974						LN		76		3		false		           3   Q    Okay.				false

		1975						LN		76		4		false		           4   A    -- and they don't think that that's proper, then that's				false

		1976						LN		76		5		false		           5        something that I might have a conversation with the				false

		1977						LN		76		6		false		           6        trooper about.				false

		1978						LN		76		7		false		           7   Q    Okay.  Thank you.  So this is basically for the public?				false

		1979						LN		76		8		false		           8   A    Yes, sir.				false

		1980						LN		76		9		false		           9   Q    Thanks.				false

		1981						LN		76		10		false		          10             Now, you know how to do an investigation, do you				false

		1982						LN		76		11		false		          11        not?  I mean, you've done them before?				false

		1983						LN		76		12		false		          12   A    Yes, sir.				false

		1984						LN		76		13		false		          13   Q    Right.  Let's take a look at Exhibit 239, if we can.				false

		1985						LN		76		14		false		          14   A    239?				false

		1986						LN		76		15		false		          15   Q    Yes, please.				false

		1987						LN		76		16		false		          16   A    I don't think I have that.				false

		1988						LN		76		17		false		          17   Q    Okay.  I'm sorry.  You're correct.  You do not.  My				false

		1989						LN		76		18		false		          18        apologies.				false

		1990						LN		76		19		false		          19   A    Okay.				false

		1991						LN		76		20		false		          20   Q    All right.  And this is a State Patrol investigator's				false

		1992						LN		76		21		false		          21        case log, correct?				false

		1993						LN		76		22		false		          22   A    Yes.				false

		1994						LN		76		23		false		          23   Q    And this is one that you completed -- you begun it				false

		1995						LN		76		24		false		          24        around May 6, 2016, correct?				false

		1996						LN		76		25		false		          25   A    Correct.				false

		1997						PG		77		0		false		page 77				false

		1998						LN		77		1		false		           1   Q    And this is basically -- this was in response to a				false

		1999						LN		77		2		false		           2        complaint by a civilian regarding how Lieutenant Nobach				false

		2000						LN		77		3		false		           3        did an investigation?				false

		2001						LN		77		4		false		           4                  MR. BIGGS:  Pardon me, please, Your Honor.				false

		2002						LN		77		5		false		           5        We are well outside of reasonable range here.				false

		2003						LN		77		6		false		           6                  THE COURT:  Are you objecting to the				false

		2004						LN		77		7		false		           7        admission of this exhibit?				false

		2005						LN		77		8		false		           8                  MR. BIGGS:  Yes, Your Honor.  Yes.  I'm				false

		2006						LN		77		9		false		           9        objecting to --				false

		2007						LN		77		10		false		          10                  THE COURT:  I'll sustain the objection.				false

		2008						LN		77		11		false		          11                  MR. BIGGS:  -- talking about it or recording				false

		2009						LN		77		12		false		          12        it.				false

		2010						LN		77		13		false		          13                  THE COURT:  Sustained.				false

		2011						LN		77		14		false		          14                  MR. SHERIDAN:  Fair enough.				false

		2012						LN		77		15		false		          15                  THE COURT:  The jury will disregard that last				false

		2013						LN		77		16		false		          16        comment.				false

		2014						LN		77		17		false		          17   Q    (By Mr. Sheridan) All right.  Did there come a time				false

		2015						LN		77		18		false		          18        that -- so let me just summarize.  You know that if				false

		2016						LN		77		19		false		          19        you're conducting an investigation, you know to take a				false

		2017						LN		77		20		false		          20        complaint, you know to do an IIR, you know to do a case				false

		2018						LN		77		21		false		          21        log.				false

		2019						LN		77		22		false		          22   A    That's not always -- you keep trying to make it seem				false

		2020						LN		77		23		false		          23        like you automatically do that.  It's not -- you don't				false

		2021						LN		77		24		false		          24        do that all the time, you don't do one all the time.				false

		2022						LN		77		25		false		          25   Q    Well, you do it whenever there's an investigation,				false

		2023						PG		78		0		false		page 78				false

		2024						LN		78		1		false		           1        right?				false

		2025						LN		78		2		false		           2   A    I'm sorry?				false

		2026						LN		78		3		false		           3   Q    You do it whenever there's an investigation?				false

		2027						LN		78		4		false		           4   A    You do it when it's an OPS investigation.  If it's				false

		2028						LN		78		5		false		           5        going to be an investigation that's going to be				false

		2029						LN		78		6		false		           6        conducted by the Office of Professional Standards,				false

		2030						LN		78		7		false		           7        then, yes, you do a log and you do an IIR.				false

		2031						LN		78		8		false		           8   Q    Well, we've just been going through the administrative				false

		2032						LN		78		9		false		           9        investigations file, and you've said that the NIMs				false

		2033						LN		78		10		false		          10        don't apply.  Can you point me to the place in Exhibit				false

		2034						LN		78		11		false		          11        260 that says that you don't have to do a case log, you				false

		2035						LN		78		12		false		          12        don't have to do an IIR?  Show me where it says you				false

		2036						LN		78		13		false		          13        don't have to do that.				false

		2037						LN		78		14		false		          14   A    It's not in there.				false

		2038						LN		78		15		false		          15   Q    It's not in there?				false

		2039						LN		78		16		false		          16   A    No.				false

		2040						LN		78		17		false		          17   Q    Well, how do you have authority to ignore the -- the				false

		2041						LN		78		18		false		          18        policy and procedure?  When did you get to not listen				false

		2042						LN		78		19		false		          19        to it?				false

		2043						LN		78		20		false		          20   A    As indicated before, if it's going to be a case that's				false

		2044						LN		78		21		false		          21        going to be investigated by the Office of Professional				false

		2045						LN		78		22		false		          22        Standards, then those cri -- then we have to follow the				false

		2046						LN		78		23		false		          23        criteria that's in the administrative manual,				false

		2047						LN		78		24		false		          24        investigative manual.  This situation here was not				false

		2048						LN		78		25		false		          25        going to be investigated by the Office of Professional				false

		2049						PG		79		0		false		page 79				false

		2050						LN		79		1		false		           1        Standards.				false

		2051						LN		79		2		false		           2   Q    So -- so let me get this right.  Are you saying -- so				false

		2052						LN		79		3		false		           3        are you saying that -- let's say I'm a trooper and				false

		2053						LN		79		4		false		           4        you're my friend and I commit a serious crime, oh, I				false

		2054						LN		79		5		false		           5        don't know, I hit somebody or shoot somebody.  Are you				false

		2055						LN		79		6		false		           6        saying that you have the discretion to say this is not				false

		2056						LN		79		7		false		           7        going to be an investigation so we don't have to follow				false

		2057						LN		79		8		false		           8        any of the procedures?				false

		2058						LN		79		9		false		           9   A    Common sense would say that I would conduct -- that				false

		2059						LN		79		10		false		          10        would have the need for a very thorough investigation.				false

		2060						LN		79		11		false		          11   Q    Well, are you saying you're the person who gets to				false

		2061						LN		79		12		false		          12        decide when the policy applies and when it doesn't?				false

		2062						LN		79		13		false		          13   A    The policy, sir -- the policy that you're referring to,				false

		2063						LN		79		14		false		          14        all those steps we just went through, that's pertaining				false

		2064						LN		79		15		false		          15        to an investigation that's going to be conducted by the				false

		2065						LN		79		16		false		          16        Office of Professional Standards.  Our troopers, as				false

		2066						LN		79		17		false		          17        imperfect as they are, they -- not every violation of a				false

		2067						LN		79		18		false		          18        policy is going to be investigated by the Office of				false

		2068						LN		79		19		false		          19        Professional Standards.  Not every violation of a				false

		2069						LN		79		20		false		          20        policy is going to require an investigator log.  Not				false

		2070						LN		79		21		false		          21        every violation of a policy is going to require an				false

		2071						LN		79		22		false		          22        Internal Incident Report or the IIR.				false

		2072						LN		79		23		false		          23   Q    Well, there's -- there's a process here that doesn't				false

		2073						LN		79		24		false		          24        seem to have any of the language that you're now				false

		2074						LN		79		25		false		          25        telling the jury.  Is there any place that it's written				false

		2075						PG		80		0		false		page 80				false

		2076						LN		80		1		false		           1        down that you get to decide when something is going to				false

		2077						LN		80		2		false		           2        the -- to internal -- what is it?  Internal?				false

		2078						LN		80		3		false		           3                  UNIDENTIFIED SPEAKER:  OPS?				false

		2079						LN		80		4		false		           4   Q    (By Mr. Sheridan) Yeah.  OPS and when it doesn't?  Is				false

		2080						LN		80		5		false		           5        that your decision?				false

		2081						LN		80		6		false		           6   A    Yes, sir.  Yes.				false

		2082						LN		80		7		false		           7   Q    So the example that I gave, although it's sort of way				false

		2083						LN		80		8		false		           8        out there, if you wanted to not do one, you could?				false

		2084						LN		80		9		false		           9   A    I can try and say that I'm not going to do it, but				false

		2085						LN		80		10		false		          10        that's not the way that it will go down.				false

		2086						LN		80		11		false		          11   Q    Okay.  So what I want to understand is how is it that				false

		2087						LN		80		12		false		          12        you think when there's not a shred of writing in here				false

		2088						LN		80		13		false		          13        that says that you have the power to not have an				false

		2089						LN		80		14		false		          14        investigation done, I guess, as the appointing				false

		2090						LN		80		15		false		          15        authority?  Where is it that that comes from?				false

		2091						LN		80		16		false		          16   A    I don't know where it is in the manual, but the				false

		2092						LN		80		17		false		          17        appointing authority, as the commander over the				false

		2093						LN		80		18		false		          18        division, it's my decision whether we're going to go				false

		2094						LN		80		19		false		          19        forward with an investigation.  It, of course -- if				false

		2095						LN		80		20		false		          20        it's -- if it's something that's so horrendous as you				false

		2096						LN		80		21		false		          21        just indicated like a murder or something severely				false

		2097						LN		80		22		false		          22        criminal occurred, then we're going to do an internal				false

		2098						LN		80		23		false		          23        affairs investigation.				false

		2099						LN		80		24		false		          24   Q    But you're the one who gets to decide if it's				false

		2100						LN		80		25		false		          25        important?  It has to be criminal now?				false

		2101						PG		81		0		false		page 81				false

		2102						LN		81		1		false		           1   A    Those are your words, sir.				false

		2103						LN		81		2		false		           2   Q    Okay.				false

		2104						LN		81		3		false		           3             So take a look at Page 345, if you would, of				false

		2105						LN		81		4		false		           4        Exhibit 113.				false

		2106						LN		81		5		false		           5   A    345?				false

		2107						LN		81		6		false		           6   Q    Yes, please.				false

		2108						LN		81		7		false		           7                  MR. SHERIDAN:  And, Greg, we're going to be				false

		2109						LN		81		8		false		           8        looking at B, the process.				false

		2110						LN		81		9		false		           9   Q    (By Mr. Sheridan) Yeah.  113 is the one that takes up				false

		2111						LN		81		10		false		          10        the whole book.				false

		2112						LN		81		11		false		          11   A    So you want me to go to 113 or 345?				false

		2113						LN		81		12		false		          12   Q    No.  No.  113, Page 345.				false

		2114						LN		81		13		false		          13   A    113, Page 345.				false

		2115						LN		81		14		false		          14   Q    Right.  Tell me when you're there.				false

		2116						LN		81		15		false		          15   A    What Chapter?				false

		2117						LN		81		16		false		          16   Q    Chapter 12, please.				false

		2118						LN		81		17		false		          17   A    Okay.  Okay.				false

		2119						LN		81		18		false		          18   Q    All right.  So it says under "complaint process" -- do				false

		2120						LN		81		19		false		          19        you see that, No. 1?				false

		2121						LN		81		20		false		          20   A    Yes.				false

		2122						LN		81		21		false		          21   Q    "Supervisory and commanded employees shall initiate a				false

		2123						LN		81		22		false		          22        local investigation when the alleged misconduct is				false

		2124						LN		81		23		false		          23        reported or is a part of a routine supervisory				false

		2125						LN		81		24		false		          24        management disciplinary process.  Local investigations				false

		2126						LN		81		25		false		          25        shall follow the procedures outlined in the				false

		2127						PG		82		0		false		page 82				false

		2128						LN		82		1		false		           1        administrative investigation manual," and that's				false

		2129						LN		82		2		false		           2        Exhibit 260.				false

		2130						LN		82		3		false		           3             So it says "shall," right?				false

		2131						LN		82		4		false		           4   A    Yes.				false

		2132						LN		82		5		false		           5   Q    So it doesn't say "may," correct?				false

		2133						LN		82		6		false		           6   A    Correct.				false

		2134						LN		82		7		false		           7   Q    So you have to do -- you have to follow the rules				false

		2135						LN		82		8		false		           8        without variation, right?				false

		2136						LN		82		9		false		           9   A    Of course.  We follow the rules.  We're bound to follow				false

		2137						LN		82		10		false		          10        the rules in the manual.				false

		2138						LN		82		11		false		          11   Q    Okay.				false

		2139						LN		82		12		false		          12             Let's talk about the May 20th, 2016, meeting.  And				false

		2140						LN		82		13		false		          13        I'll ask you to turn your attention to Exhibit 65,				false

		2141						LN		82		14		false		          14        please.  And I believe you have it.  It's one of your				false

		2142						LN		82		15		false		          15        books.				false

		2143						LN		82		16		false		          16   A    Okay.				false

		2144						LN		82		17		false		          17   Q    All right.  And this is a calendar entry for a meeting				false

		2145						LN		82		18		false		          18        in which you were the organizer, correct?				false

		2146						LN		82		19		false		          19   A    According to this document, yes.				false

		2147						LN		82		20		false		          20   Q    All right.  And that's your name under "organizer"?				false

		2148						LN		82		21		false		          21   A    Yes, sir.				false

		2149						LN		82		22		false		          22                  MR. SHERIDAN:  All right.  Plaintiff offers				false

		2150						LN		82		23		false		          23        Exhibit 65.				false

		2151						LN		82		24		false		          24                  MR. BIGGS:  No objection, Your Honor.				false

		2152						LN		82		25		false		          25                  THE COURT:  Exhibit 65 is admitted.				false

		2153						PG		83		0		false		page 83				false

		2154						LN		83		1		false		           1                  MR. SHERIDAN:  Okay.  May we publish?				false

		2155						LN		83		2		false		           2                  THE COURT:  You may.				false

		2156						LN		83		3		false		           3                  MR. SHERIDAN:  Thanks.  Okay.  And, Greg,				false

		2157						LN		83		4		false		           4        blow that up a little bigger.  Thanks.				false

		2158						LN		83		5		false		           5   Q    (By Mr. Sheridan) All right.  This is basically an				false

		2159						LN		83		6		false		           6        invite from you for a meeting to be held on the 20th of				false

		2160						LN		83		7		false		           7        May in -- involving Jim Nobach, Jeff Hatteberg, and				false

		2161						LN		83		8		false		           8        Ryan Santhuff, right?				false

		2162						LN		83		9		false		           9   A    Correct.				false

		2163						LN		83		10		false		          10   Q    And can you give the jury some background as to why you				false

		2164						LN		83		11		false		          11        called this meeting?				false

		2165						LN		83		12		false		          12   A    I have no idea.				false

		2166						LN		83		13		false		          13   Q    Fair enough.				false

		2167						LN		83		14		false		          14             All right.  You do remember attending such a				false

		2168						LN		83		15		false		          15        meeting, right?				false

		2169						LN		83		16		false		          16   A    I remember attending meetings, yes.				false

		2170						LN		83		17		false		          17   Q    Okay.  Do you remember attending a meeting in which				false

		2171						LN		83		18		false		          18        Trooper Santhuff talked about his view that he was				false

		2172						LN		83		19		false		          19        being -- he was a victim of retaliation from Lieutenant				false

		2173						LN		83		20		false		          20        Nobach?				false

		2174						LN		83		21		false		          21   A    Yes, sir.				false

		2175						LN		83		22		false		          22   Q    All right.  And is this the meeting, as best as you				false

		2176						LN		83		23		false		          23        recall?				false

		2177						LN		83		24		false		          24   A    That could be the meeting, yes.				false

		2178						LN		83		25		false		          25   Q    All right.  So -- it's true, is it not, that you				false

		2179						PG		84		0		false		page 84				false

		2180						LN		84		1		false		           1        discussed issues like retaliation, training, pilot and				false

		2181						LN		84		2		false		           2        aircraft safety concerns, timed breaks and				false

		2182						LN		84		3		false		           3        micromanagement?				false

		2183						LN		84		4		false		           4   A    I don't remember everything that was addressed in that				false

		2184						LN		84		5		false		           5        meeting.				false

		2185						LN		84		6		false		           6   Q    Okay.  And is it fair to say that you remember at least				false

		2186						LN		84		7		false		           7        some of the list I just gave you?				false

		2187						LN		84		8		false		           8   A    Yes.				false

		2188						LN		84		9		false		           9   Q    Okay.  And you also discussed a phone call to Human				false

		2189						LN		84		10		false		          10        Resources referencing the on-call requirements for				false

		2190						LN		84		11		false		          11        pilots and the importance and use of the chain of				false

		2191						LN		84		12		false		          12        command; is that right?  If you recall?				false

		2192						LN		84		13		false		          13   A    No, I don't recall.				false

		2193						LN		84		14		false		          14   Q    Okay.  Do you recall any of that?				false

		2194						LN		84		15		false		          15   A    I don't remember a call -- remember discussing any				false

		2195						LN		84		16		false		          16        phone call with HR.				false

		2196						LN		84		17		false		          17   Q    Okay.  Did you have phone calls with HR at that time				false

		2197						LN		84		18		false		          18        regarding issues like when do pilots have to be on				false

		2198						LN		84		19		false		          19        call?				false

		2199						LN		84		20		false		          20   A    I remember having a conversation about on call.				false

		2200						LN		84		21		false		          21   Q    Yes.				false

		2201						LN		84		22		false		          22   A    I just don't remember when -- when that conversation				false

		2202						LN		84		23		false		          23        took place.				false

		2203						LN		84		24		false		          24   Q    Okay.  All right.  And it's true, is it not, that				false

		2204						LN		84		25		false		          25        during the meeting, then-Trooper Santhuff began to				false

		2205						PG		85		0		false		page 85				false

		2206						LN		85		1		false		           1        explain the retaliation that began after the sexual				false

		2207						LN		85		2		false		           2        harassment situation with Nobach and Biscay, and you				false

		2208						LN		85		3		false		           3        interrupted him and said words to the effect, "This has				false

		2209						LN		85		4		false		           4        been dealt with and we're not going to talk about it"?				false

		2210						LN		85		5		false		           5   A    I don't remember saying anything like that.				false

		2211						LN		85		6		false		           6   Q    Would -- would you agree that that was sort of how you				false

		2212						LN		85		7		false		           7        viewed the issue at the time?				false

		2213						LN		85		8		false		           8   A    Meaning that the situation involving Brenda and Nobach,				false

		2214						LN		85		9		false		           9        that it was dealt with?				false

		2215						LN		85		10		false		          10   Q    It was dealt with --				false

		2216						LN		85		11		false		          11   A    Yes.				false

		2217						LN		85		12		false		          12   Q    -- and therefore not relevant anymore?				false

		2218						LN		85		13		false		          13   A    I don't know what I was thinking at that time.				false

		2219						LN		85		14		false		          14   Q    Fair enough.  All right.  But you understood that the				false

		2220						LN		85		15		false		          15        purpose of the meeting was for Trooper Santhuff to				false

		2221						LN		85		16		false		          16        report retaliation?				false

		2222						LN		85		17		false		          17   A    The purpose of the meeting was to -- to have them --				false

		2223						LN		85		18		false		          18        both of them throw everything out on the table.  Let's				false

		2224						LN		85		19		false		          19        sit down.  Let's have a discussion.  How can we work				false

		2225						LN		85		20		false		          20        this out?				false

		2226						LN		85		21		false		          21             Both of those individuals are critical to that				false

		2227						LN		85		22		false		          22        unit, and I wanted to figure out, you know, being the				false

		2228						LN		85		23		false		          23        mediator, how are we going to work this out.				false

		2229						LN		85		24		false		          24   Q    Okay.  Okay.  At the meeting, he said, Hey, I feel				false

		2230						LN		85		25		false		          25        retaliated because of this, and he laid out -- meaning				false

		2231						PG		86		0		false		page 86				false

		2232						LN		86		1		false		           1        Trooper Santhuff.  He gave examples of how he felt.				false

		2233						LN		86		2		false		           2                  MR. BIGGS:  Is that a question?				false

		2234						LN		86		3		false		           3                  MR. SHERIDAN:  Yeah.				false

		2235						LN		86		4		false		           4   Q    (By Mr. Sheridan) Did that happen at the meeting?				false

		2236						LN		86		5		false		           5   A    Trooper Santhuff -- he -- he expressed his concerns.				false

		2237						LN		86		6		false		           6   Q    Okay.  Let's take a look at Page 58 of your --				false

		2238						LN		86		7		false		           7                  MR. SHERIDAN:  Greg, can you put this up or				false

		2239						LN		86		8		false		           8        is it -- okay.				false

		2240						LN		86		9		false		           9             For everybody's benefit, we're going to look at				false

		2241						LN		86		10		false		          10        Page 58, Question No. 4, and so -- question -- Line 4				false

		2242						LN		86		11		false		          11        to Line 11.				false

		2243						LN		86		12		false		          12                  THE COURT:  Are you talking about the				false

		2244						LN		86		13		false		          13        deposition?				false

		2245						LN		86		14		false		          14                  MR. SHERIDAN:  Pardon?				false

		2246						LN		86		15		false		          15                  THE COURT:  Are you talking about the				false

		2247						LN		86		16		false		          16        deposition?				false

		2248						LN		86		17		false		          17                  MR. SHERIDAN:  Um, this is impeachment.				false

		2249						LN		86		18		false		          18                  THE COURT:  Right.  Are you talking about the				false

		2250						LN		86		19		false		          19        deposition?				false

		2251						LN		86		20		false		          20                  MR. SHERIDAN:  I can't hear you.				false

		2252						LN		86		21		false		          21                  THE COURT:  Are you talking about the				false

		2253						LN		86		22		false		          22        deposition?  Is that what you're referring to?				false

		2254						LN		86		23		false		          23                  MR. SHERIDAN:  Yes.  Yes.  Thanks, Judge.				false

		2255						LN		86		24		false		          24                  MR. BIGGS:  That's not designated.				false

		2256						LN		86		25		false		          25                  MR. SHERIDAN:  It doesn't matter.  It's				false

		2257						PG		87		0		false		page 87				false

		2258						LN		87		1		false		           1        impeachment.				false

		2259						LN		87		2		false		           2                  MR. BIGGS:  Your Honor, I'm going to object				false

		2260						LN		87		3		false		           3        if the plaintiff is going to read from the testimony,				false

		2261						LN		87		4		false		           4        which I gather he's going to do.				false

		2262						LN		87		5		false		           5                  THE COURT:  What page?				false

		2263						LN		87		6		false		           6                  MR. SHERIDAN:  It's Page 58, Line 4 through				false

		2264						LN		87		7		false		           7        11.				false

		2265						LN		87		8		false		           8                  THE COURT:  Lay the foundation.				false

		2266						LN		87		9		false		           9                  MR. SHERIDAN:  Yeah.  This is just				false

		2267						LN		87		10		false		          10        impeachment.				false

		2268						LN		87		11		false		          11                  THE COURT:  You still have to lay the				false

		2269						LN		87		12		false		          12        foundation.				false

		2270						LN		87		13		false		          13                  MR. SHERIDAN:  I thought I already did.				false

		2271						LN		87		14		false		          14   Q    (By Mr. Sheridan) So is it fair to say that you don't				false

		2272						LN		87		15		false		          15        recall saying that -- that he said that he felt he was				false

		2273						LN		87		16		false		          16        retaliated because of this?  That he laid out -- he				false

		2274						LN		87		17		false		          17        gave examples of how he felt?  You don't recall that,				false

		2275						LN		87		18		false		          18        right?				false

		2276						LN		87		19		false		          19   A    No.				false

		2277						LN		87		20		false		          20   Q    All right.  So we're going to play 58, Line 6 --				false

		2278						LN		87		21		false		          21                  MR. GLOVER:  Do you want to play it, or do				false

		2279						LN		87		22		false		          22        you want to show the transcript?				false

		2280						LN		87		23		false		          23                  MR. SHERIDAN:  Which can you do?  I'll go				false

		2281						LN		87		24		false		          24        with whatever works for you.				false

		2282						LN		87		25		false		          25                  MR. GLOVER:  I can do both, but --				false

		2283						PG		88		0		false		page 88				false

		2284						LN		88		1		false		           1                  MR. SHERIDAN:  All right.  Let's do the				false

		2285						LN		88		2		false		           2        video, and we'll start on Line 4 and we'll go to 11.				false

		2286						LN		88		3		false		           3   Q    (By Mr. Sheridan) While he's looking at that, would you				false

		2287						LN		88		4		false		           4        just remind the jury what the date of your deposition				false

		2288						LN		88		5		false		           5        is?				false

		2289						LN		88		6		false		           6   A    This deposition is July 10th, 2020.				false

		2290						LN		88		7		false		           7   Q    2019?				false

		2291						LN		88		8		false		           8   A    2020.				false

		2292						LN		88		9		false		           9                  MR. SHERIDAN:  Is -- am I doing something?				false

		2293						LN		88		10		false		          10                  THE COURT:  Mr. Sheridan, I don't think I				false

		2294						LN		88		11		false		          11        have the same thing you're looking at.				false

		2295						LN		88		12		false		          12                  MR. SHERIDAN:  Oh, okay.  I'm sorry.				false

		2296						LN		88		13		false		          13                  THE COURT:  September 20, 2019, is the				false

		2297						LN		88		14		false		          14        deposition that I have.				false

		2298						LN		88		15		false		          15                  MR. SHERIDAN:  Okay.  You don't have that on				false

		2299						LN		88		16		false		          16        58, Judge?				false

		2300						LN		88		17		false		          17                  THE COURT:  What I have is September 20th,				false

		2301						LN		88		18		false		          18        2019.				false

		2302						LN		88		19		false		          19                  MR. SHERIDAN:  Oh.  Oh.  I get it.  Yeah.				false

		2303						LN		88		20		false		          20        Well, when he said 2020, I thought maybe I handed him				false

		2304						LN		88		21		false		          21        the wrong book.				false

		2305						LN		88		22		false		          22                  THE COURT:  Okay.				false

		2306						LN		88		23		false		          23   Q    (By Mr. Sheridan) Is that -- is that book you, with				false

		2307						LN		88		24		false		          24        your name on it?				false

		2308						LN		88		25		false		          25   A    No.				false

		2309						PG		89		0		false		page 89				false

		2310						LN		89		1		false		           1   Q    Is that Nobach?				false

		2311						LN		89		2		false		           2   A    Yes.				false

		2312						LN		89		3		false		           3   Q    I apologize.  I've got to find it then.  Is it up there				false

		2313						LN		89		4		false		           4        already, sir?				false

		2314						LN		89		5		false		           5   A    Yes.				false

		2315						LN		89		6		false		           6   Q    Okay.  I'm sorry.  Go ahead and read that date.  My				false

		2316						LN		89		7		false		           7        mistake.  That makes sense.				false

		2317						LN		89		8		false		           8   A    Okay.  The date is September 20, 2019.				false

		2318						LN		89		9		false		           9   Q    Okay.  Thanks.				false

		2319						LN		89		10		false		          10                  MR. SHERIDAN:  Go ahead.				false

		2320						LN		89		11		false		          11                       (Audio recording played and transcribed				false

		2321						LN		89		12		false		          12                       as follows:)				false

		2322						LN		89		13		false		          13                  UNIDENTIFIED SPEAKER:  Right.  And what did				false

		2323						LN		89		14		false		          14        Trooper Santhuff tell you at the time?				false

		2324						LN		89		15		false		          15                  THE WITNESS:  I don't remember the specifics.				false

		2325						LN		89		16		false		          16        I can tell you that he had an opportunity -- he laid				false

		2326						LN		89		17		false		          17        out his concerns.  He said, Hey, I feel retaliated				false

		2327						LN		89		18		false		          18        because of this, and he laid out -- gave -- he gave				false

		2328						LN		89		19		false		          19        examples of how he felt, and then the other -- and then				false

		2329						LN		89		20		false		          20        everyone else laid out what they had to say on the				false

		2330						LN		89		21		false		          21        table as well.				false

		2331						LN		89		22		false		          22                       (End of audio.)				false

		2332						LN		89		23		false		          23   Q    (By Mr. Sheridan) Okay.  All right.  So it's true, is				false

		2333						LN		89		24		false		          24        it not, that you were well aware that then-Trooper				false

		2334						LN		89		25		false		          25        Santhuff had said that he felt like he was a victim of				false

		2335						PG		90		0		false		page 90				false

		2336						LN		90		1		false		           1        retaliation?				false

		2337						LN		90		2		false		           2   A    Yes, sir.				false

		2338						LN		90		3		false		           3   Q    Okay.  Okay.  Also during the meeting, did Trooper				false

		2339						LN		90		4		false		           4        Santhuff begin to explain his experience with other				false

		2340						LN		90		5		false		           5        pilot concerns and Lieutenant Nobach --				false

		2341						LN		90		6		false		           6                  MR. BIGGS:  Objection, Your Honor.				false

		2342						LN		90		7		false		           7                  THE COURT:  Sustained.				false

		2343						LN		90		8		false		           8                  MR. SHERIDAN:  What?				false

		2344						LN		90		9		false		           9                  THE COURT:  Sustained.				false

		2345						LN		90		10		false		          10                  MR. SHERIDAN:  Okay.				false

		2346						LN		90		11		false		          11   Q    (By Mr. Sheridan) At the end of the meeting, it's true,				false

		2347						LN		90		12		false		          12        is it not, that you told Santhuff words to the effect				false

		2348						LN		90		13		false		          13        that if Nobach and Santhuff can't work together, then				false

		2349						LN		90		14		false		          14        one of them is going to be removed from Aviation?				false

		2350						LN		90		15		false		          15   A    I did not.				false

		2351						LN		90		16		false		          16   Q    All right.  Let's look at Page 62.  And this is a --				false

		2352						LN		90		17		false		          17        this is a passage, and we're going to go from Line 21				false

		2353						LN		90		18		false		          18        through 7 on, it looks like -- I'm sorry.  62, Line 21				false

		2354						LN		90		19		false		          19        through 63, Line 7.  And we'll add your counter.				false

		2355						LN		90		20		false		          20                  MR. SHERIDAN:  Greg, will you just say for				false

		2356						LN		90		21		false		          21        the record what page numbers the counter is.				false

		2357						LN		90		22		false		          22                  MR. GLOVER:  Counter is Page 63-8 through 13.				false

		2358						LN		90		23		false		          23                  MR. SHERIDAN:  Go ahead and put that up.				false

		2359						LN		90		24		false		          24   ////				false

		2360						LN		90		25		false		          25                       (Audio recording played and transcribed				false

		2361						PG		91		0		false		page 91				false

		2362						LN		91		1		false		           1                       as follows:)				false

		2363						LN		91		2		false		           2   Q    (By Mr. Sheridan) Okay.  Um, is it also true that at				false

		2364						LN		91		3		false		           3        this meeting, you told Trooper Santhuff if Nobach and				false

		2365						LN		91		4		false		           4        Santhuff couldn't work together, then one of them will				false

		2366						LN		91		5		false		           5        have to be removed from Aviation, or words to that				false

		2367						LN		91		6		false		           6        effect?				false

		2368						LN		91		7		false		           7   A    I'm trying to remember how that statement was made.  It				false

		2369						LN		91		8		false		           8        wasn't -- wait a minute.  I didn't say anything about				false

		2370						LN		91		9		false		           9        somebody was going to be moved out.  It was more along				false

		2371						LN		91		10		false		          10        the lines of, if you guys can't get together, then				false

		2372						LN		91		11		false		          11        we're going to come back to the table, and I'll figure				false

		2373						LN		91		12		false		          12        it out and there are going to be some changes that are				false

		2374						LN		91		13		false		          13        going to be made.  That's the way that went.  I don't				false

		2375						LN		91		14		false		          14        remember saying anything about someone would be moved				false

		2376						LN		91		15		false		          15        out, but that could be a possibility.				false

		2377						LN		91		16		false		          16   Q    And it's fair to say that you were considering that at				false

		2378						LN		91		17		false		          17        this time?				false

		2379						LN		91		18		false		          18   A    I don't know what I was considering at the time.  My --				false

		2380						LN		91		19		false		          19        my objective was to try and get everyone to work				false

		2381						LN		91		20		false		          20        together, you know.  We have limited pilots in the				false

		2382						LN		91		21		false		          21        agency and losing Trooper Santhuff, you know, I didn't				false

		2383						LN		91		22		false		          22        want.				false

		2384						LN		91		23		false		          23                       (End of audio.)				false

		2385						LN		91		24		false		          24   Q    (By Mr. Sheridan) So is that an accurate portrayal of				false

		2386						LN		91		25		false		          25        your memory at the time?				false

		2387						PG		92		0		false		page 92				false

		2388						LN		92		1		false		           1   A    Yes.				false

		2389						LN		92		2		false		           2   Q    Okay.  All right.  And, um, so after the meeting				false

		2390						LN		92		3		false		           3        happened, the May 20th meeting, did -- did you observe				false

		2391						LN		92		4		false		           4        any type of change within the organization, the				false

		2392						LN		92		5		false		           5        aviation organization?				false

		2393						LN		92		6		false		           6   A    Okay.  Would you ask that question again, please?				false

		2394						LN		92		7		false		           7   Q    Yeah.  After the meeting, did you observe any changes				false

		2395						LN		92		8		false		           8        within the organization, say, positive or negative?				false

		2396						LN		92		9		false		           9   A    Yes.  Things got much better.  One of the unfortunate				false

		2397						LN		92		10		false		          10        things, you know, is Trooper Santhuff decided to leave				false

		2398						LN		92		11		false		          11        the unit, which, you know -- something that I didn't				false

		2399						LN		92		12		false		          12        want.  We needed Trooper Santhuff in the unit.  We were				false

		2400						LN		92		13		false		          13        low on pilots and, in my opinion, I think we could have				false

		2401						LN		92		14		false		          14        worked this thing out.				false

		2402						LN		92		15		false		          15   Q    Is it true that you never took any action to prevent or				false

		2403						LN		92		16		false		          16        ensure that Trooper Santhuff was not retaliated against				false

		2404						LN		92		17		false		          17        by Lieutenant Nobach?				false

		2405						LN		92		18		false		          18   A    If I remember correctly -- it's been so long -- there				false

		2406						LN		92		19		false		          19        was an OPS -- Office of Professional Standards				false

		2407						LN		92		20		false		          20        investigation into the allegations of retaliation.  Not				false

		2408						LN		92		21		false		          21        only that, I had conversations with the sergeants that				false

		2409						LN		92		22		false		          22        were in Aviation, checking just to keep a pulse on				false

		2410						LN		92		23		false		          23        things to see how things were going.  Not only that, I				false

		2411						LN		92		24		false		          24        increased my visits to the aviation section to see what				false

		2412						LN		92		25		false		          25        was going on, and I think I've had conversations with				false

		2413						PG		93		0		false		page 93				false

		2414						LN		93		1		false		           1        Trooper Santhuff as well to see how he was doing.				false

		2415						LN		93		2		false		           2   Q    So is it your testimony that Trooper Santhuff said all				false

		2416						LN		93		3		false		           3        was well?				false

		2417						LN		93		4		false		           4   A    No.  No.  Sometimes he would just say there -- things				false

		2418						LN		93		5		false		           5        are -- they're just going, something along those lines.				false

		2419						LN		93		6		false		           6   Q    So it's your testimony that he never gave you any				false

		2420						LN		93		7		false		           7        details about what his concerns were regarding how he				false

		2421						LN		93		8		false		           8        was being treated by Lieutenant Nobach?				false

		2422						LN		93		9		false		           9   A    No, sir.  That's not what I'm saying.				false

		2423						LN		93		10		false		          10   Q    Okay.				false

		2424						LN		93		11		false		          11   A    Trooper Santhuff --				false

		2425						LN		93		12		false		          12   Q    Go ahead.  What were you saying?				false

		2426						LN		93		13		false		          13   A    Trooper Santhuff did express to me his concerns about				false

		2427						LN		93		14		false		          14        retaliation.				false

		2428						LN		93		15		false		          15   Q    Okay.  And what, if anything, did you do about it?  You				false

		2429						LN		93		16		false		          16        said that there was another investigation, but what did				false

		2430						LN		93		17		false		          17        you do?				false

		2431						LN		93		18		false		          18   A    There was an investigation by the Office of				false

		2432						LN		93		19		false		          19        Professional Standards.  I spoke with the sergeants on				false

		2433						LN		93		20		false		          20        a regular basis to see how things were going.  I made				false

		2434						LN		93		21		false		          21        constant visits to the -- to the aviation section.				false

		2435						LN		93		22		false		          22   Q    Well, shouldn't you have -- you considered that to be a				false

		2436						LN		93		23		false		          23        complaint, did you not, a complaint of retaliation?				false

		2437						LN		93		24		false		          24   A    It was an allegation, yes.  It was a complaint.				false

		2438						LN		93		25		false		          25   Q    Okay.				false

		2439						PG		94		0		false		page 94				false

		2440						LN		94		1		false		           1   A    Which I took was a complaint and got the Office of				false

		2441						LN		94		2		false		           2        Professional Standards involved.				false

		2442						LN		94		3		false		           3   Q    But he made the complaint to you in May, correct?				false

		2443						LN		94		4		false		           4   A    I don't know when he made the complaint to me.				false

		2444						LN		94		5		false		           5   Q    Well, would you agree with me that in response to a				false

		2445						LN		94		6		false		           6        complaint in May, in May you should have filled out a				false

		2446						LN		94		7		false		           7        case log and done an IIR?				false

		2447						LN		94		8		false		           8   A    I don't remember when the retaliation complaint was				false

		2448						LN		94		9		false		           9        made.				false

		2449						LN		94		10		false		          10   Q    Okay.				false

		2450						LN		94		11		false		          11   A    So I'm not sure what you're asking.				false

		2451						LN		94		12		false		          12   Q    Can you tell us who was at the meeting?				false

		2452						LN		94		13		false		          13   A    Who was at which meeting?				false

		2453						LN		94		14		false		          14   Q    The meeting where the retaliation complaint was made				false

		2454						LN		94		15		false		          15        that you've been talking about?				false

		2455						LN		94		16		false		          16   A    Trooper Santhuff was there, Jim Nobach was there, and				false

		2456						LN		94		17		false		          17        Sergeant Hatteberg.				false

		2457						LN		94		18		false		          18   Q    Okay.  And we've shown you a calendar entry for a				false

		2458						LN		94		19		false		          19        meeting just like that on the 20th of May, right?				false

		2459						LN		94		20		false		          20   A    Yes.				false

		2460						LN		94		21		false		          21   Q    Okay.				false

		2461						LN		94		22		false		          22   A    I think that was the date.				false

		2462						LN		94		23		false		          23   Q    Would you agree -- so without -- without -- okay.  You				false

		2463						LN		94		24		false		          24        think it was the date, but you're not sure.				false

		2464						LN		94		25		false		          25             But let's just talk for a minute as though it were				false

		2465						PG		95		0		false		page 95				false

		2466						LN		95		1		false		           1        the date.  Would you agree with me that, upon receipt				false

		2467						LN		95		2		false		           2        of these allegations of retaliation, you should have				false

		2468						LN		95		3		false		           3        begun a case log, you should have done an IIR and got				false

		2469						LN		95		4		false		           4        an investigation going?				false

		2470						LN		95		5		false		           5   A    No, sir.				false

		2471						LN		95		6		false		           6   Q    Why not?				false

		2472						LN		95		7		false		           7   A    Because the whole thing was to bring everything to the				false

		2473						LN		95		8		false		           8        table, give them the opportunity to lay out their				false

		2474						LN		95		9		false		           9        concerns and -- and -- and at this meeting -- if I'm				false

		2475						LN		95		10		false		          10        remembering the same meeting, at this meeting, it was				false

		2476						LN		95		11		false		          11        determined that there was miscommunications between the				false

		2477						LN		95		12		false		          12        both of them.  There was misunderstanding by both of				false

		2478						LN		95		13		false		          13        them.  Jim's communication to Santhuff was received				false

		2479						LN		95		14		false		          14        differently than -- it wasn't communicated, basically,				false

		2480						LN		95		15		false		          15        in a nutshell.  There was miscommunications.  And then				false

		2481						LN		95		16		false		          16        at the end of the meeting, if this is the same meeting,				false

		2482						LN		95		17		false		          17        everyone got up from the meeting.  We were feeling				false

		2483						LN		95		18		false		          18        good.  We shook hands.  We hugged and said, okay, let's				false

		2484						LN		95		19		false		          19        go to work.  Let's go get the sting.  Let's go				false

		2485						LN		95		20		false		          20        accomplish the mission.  So there was no need to fill				false

		2486						LN		95		21		false		          21        out an IIR.				false

		2487						LN		95		22		false		          22             Again, not every complaint, not every policy				false

		2488						LN		95		23		false		          23        violation is going to go to the Office of Professional				false

		2489						LN		95		24		false		          24        Standards.  Me, as the commander, I felt that that -- I				false

		2490						LN		95		25		false		          25        felt that handling it at the division level, at my				false

		2491						PG		96		0		false		page 96				false

		2492						LN		96		1		false		           1        level, was the appropriate thing to do; therefore, no				false

		2493						LN		96		2		false		           2        OPS investigation was -- was started.				false

		2494						LN		96		3		false		           3   Q    Okay.  It's true, is it not, that on or about				false

		2495						LN		96		4		false		           4        September 21st, you met with Union Representative				false

		2496						LN		96		5		false		           5        Wiley, and he reported complaints to you on behalf of				false

		2497						LN		96		6		false		           6        Trooper Santhuff?				false

		2498						LN		96		7		false		           7   A    Yes, I remember meeting with Kenyon Wiley.				false

		2499						LN		96		8		false		           8   Q    And can you tell us what -- what he told you on				false

		2500						LN		96		9		false		           9        September 21st, or at least summarize it?				false

		2501						LN		96		10		false		          10   A    I think Kenyon brought something up along the lines				false

		2502						LN		96		11		false		          11        that Santhuff felt retaliated -- I think.  I'm not				false

		2503						LN		96		12		false		          12        sure.  I think he brought something up about, something				false

		2504						LN		96		13		false		          13        about deleting e-mails.  And I know he brought this				false

		2505						LN		96		14		false		          14        issue up indicating that the lieutenant grounded the				false

		2506						LN		96		15		false		          15        airplane, the aircraft so that the governor couldn't				false

		2507						LN		96		16		false		          16        use it.  That one, I do remember was part of the				false

		2508						LN		96		17		false		          17        conversation.				false

		2509						LN		96		18		false		          18   Q    All right.  And then did you complete an IIR -- IIR				false

		2510						LN		96		19		false		          19        after that?				false

		2511						LN		96		20		false		          20   A    I'm sure -- yes.  I would assume that I did complete an				false

		2512						LN		96		21		false		          21        IIR on something like that.				false

		2513						LN		96		22		false		          22   Q    And did Union Representative Wiley suggest to you that				false

		2514						LN		96		23		false		          23        the retaliation allegedly was caused from the report of				false

		2515						LN		96		24		false		          24        sexual harassment back in March?				false

		2516						LN		96		25		false		          25   A    I don't remember that.				false

		2517						PG		97		0		false		page 97				false

		2518						LN		97		1		false		           1   Q    Okay.  Let's take a look at Exhibit 89, if we can.				false

		2519						LN		97		2		false		           2   A    Okay.				false

		2520						LN		97		3		false		           3   Q    All right.  Take a look at Exhibit 89, and tell me when				false

		2521						LN		97		4		false		           4        you've had a chance to look at it.				false

		2522						LN		97		5		false		           5   A    Okay.  (Witness perusing exhibit.)				false

		2523						LN		97		6		false		           6             Okay.				false

		2524						LN		97		7		false		           7   Q    All right.  And did you author this document?				false

		2525						LN		97		8		false		           8   A    Yes.				false

		2526						LN		97		9		false		           9   Q    Document created in the usual course of business by you				false

		2527						LN		97		10		false		          10        and saved electronically?				false

		2528						LN		97		11		false		          11   A    Yes.				false

		2529						LN		97		12		false		          12                  MR. SHERIDAN:  Plaintiff offers Exhibit 89.				false

		2530						LN		97		13		false		          13                  MR. BIGGS:  There's no objection, Your Honor.				false

		2531						LN		97		14		false		          14                  THE COURT:  Plaintiff's Exhibit 89 is				false

		2532						LN		97		15		false		          15        admitted.				false

		2533						LN		97		16		false		          16                  MR. SHERIDAN:  All right.  Go ahead and put				false

		2534						LN		97		17		false		          17        that up on the screen, Greg.				false

		2535						LN		97		18		false		          18   Q    (By Mr. Sheridan) This is an IIR, is it not?				false

		2536						LN		97		19		false		          19   A    That's correct.				false

		2537						LN		97		20		false		          20   Q    And let's look at the very top, if we can?				false

		2538						LN		97		21		false		          21                  MR. SHERIDAN:  Thanks, Greg.				false

		2539						LN		97		22		false		          22   Q    (By Mr. Sheridan) Okay.  This is -- this is a -- an IIR				false

		2540						LN		97		23		false		          23        that was generated after your conversation with Union				false

		2541						LN		97		24		false		          24        Member Wiley, right?				false

		2542						LN		97		25		false		          25   A    I would assume that's why it was generated.  I'm not				false

		2543						PG		98		0		false		page 98				false

		2544						LN		98		1		false		           1        sure.				false

		2545						LN		98		2		false		           2   Q    Okay.  All right.  And what's the date of this				false

		2546						LN		98		3		false		           3        document?				false

		2547						LN		98		4		false		           4   A    The date --				false

		2548						LN		98		5		false		           5   Q    Your signature date.  At the bottom.  Oh, yeah.				false

		2549						LN		98		6		false		           6                  MR. SHERIDAN:  Greg, show them.				false

		2550						LN		98		7		false		           7                  THE WITNESS:  September 26th.				false

		2551						LN		98		8		false		           8   Q    (By Mr. Sheridan) So on September 26th, you filed an				false

		2552						LN		98		9		false		           9        IIR and you wrote the content under "Summary of				false

		2553						LN		98		10		false		          10        Allegations," right?				false

		2554						LN		98		11		false		          11   A    That was a collaboration between myself -- when we do				false

		2555						LN		98		12		false		          12        an IIR, what we do as commanders, we go and we have a				false

		2556						LN		98		13		false		          13        conversation with the Office of Professional Standards.				false

		2557						LN		98		14		false		          14        What we do at the time -- the majority of the time is				false

		2558						LN		98		15		false		          15        we do what's called a roundtable where the commander				false

		2559						LN		98		16		false		          16        will throw out the allegations, and then we will go				false

		2560						LN		98		17		false		          17        to -- with the detectives, we'll go and we figure out				false

		2561						LN		98		18		false		          18        what policy violations may have been violated, and then				false

		2562						LN		98		19		false		          19        we -- we get together, and we build the narrative				false

		2563						LN		98		20		false		          20        there.				false

		2564						LN		98		21		false		          21   Q    All right.  And so it was basically -- it was you --				false

		2565						LN		98		22		false		          22        would this have included Chief Saunders?				false

		2566						LN		98		23		false		          23   A    I would assume that Chief Saunders was at the table.				false

		2567						LN		98		24		false		          24   Q    I should have said Captain?				false

		2568						LN		98		25		false		          25   A    Or Captain.  Captain Saunders, yes, sir.				false

		2569						PG		99		0		false		page 99				false

		2570						LN		99		1		false		           1   Q    Okay.  You don't recall the roundtable, but that's --				false

		2571						LN		99		2		false		           2        you're telling us the process that you would have				false

		2572						LN		99		3		false		           3        expected to have happened?				false

		2573						LN		99		4		false		           4   A    That's what -- that's what I do.				false

		2574						LN		99		5		false		           5   Q    Okay.  All right.  So it's written here by you folks.				false

		2575						LN		99		6		false		           6        "It is alleged on March 30th, the lieutenant allegedly				false

		2576						LN		99		7		false		           7        told Trooper Ryan Santhuff he may retaliate against him				false

		2577						LN		99		8		false		           8        because counseling the lieutenant received in an 095				false

		2578						LN		99		9		false		           9        from Captain Johnny Alexander.				false

		2579						LN		99		10		false		          10             "It is further alleged on September 19th, the				false

		2580						LN		99		11		false		          11        lieutenant retaliated against Trooper Santhuff by				false

		2581						LN		99		12		false		          12        ordering Sergeant Hatteberg to negatively counsel				false

		2582						LN		99		13		false		          13        him -- Santhuff -- for not reviewing the master flight				false

		2583						LN		99		14		false		          14        schedule.				false

		2584						LN		99		15		false		          15             "It's further alleged that the lieutenant				false

		2585						LN		99		16		false		          16        manipulated the aircraft maintenance schedule to				false

		2586						LN		99		17		false		          17        purposely ground the King Air for political reasons				false

		2587						LN		99		18		false		          18        making it unavailable for certain executive missions."				false

		2588						LN		99		19		false		          19             And this is what you -- you in the roundtable				false

		2589						LN		99		20		false		          20        decided to list -- this is how you described -- decided				false

		2590						LN		99		21		false		          21        to describe the content?				false

		2591						LN		99		22		false		          22   A    Yes, sir.				false

		2592						LN		99		23		false		          23   Q    Okay.  All right.  And it doesn't mention e-mail				false

		2593						LN		99		24		false		          24        deletions here.				false

		2594						LN		99		25		false		          25   A    Like I said, that may be -- I wasn't sure what the --				false

		2595						PG		100		0		false		page 100				false

		2596						LN		100		1		false		           1        when the meeting occurred -- what was discussed between				false

		2597						LN		100		2		false		           2        Kenyon Wiley and myself.  It's been over four years				false

		2598						LN		100		3		false		           3        ago.				false

		2599						LN		100		4		false		           4   Q    Okay.  So did -- with regard to the content, do you				false

		2600						LN		100		5		false		           5        know why you talked about the 095 as being the thing				false

		2601						LN		100		6		false		           6        that's precipitating the retaliation versus the report				false

		2602						LN		100		7		false		           7        of the sexual harassment, or we've been calling it the				false

		2603						LN		100		8		false		           8        breast rubbing event?				false

		2604						LN		100		9		false		           9   A    Because that's what Santhuff -- that's the information				false

		2605						LN		100		10		false		          10        that I got from Kenyon Wiley.				false

		2606						LN		100		11		false		          11   Q    From Wiley.  I see.  Okay.				false

		2607						LN		100		12		false		          12             And then you were -- were you aware that an 095				false

		2608						LN		100		13		false		          13        was given to Trooper Santhuff by Hatteberg?				false

		2609						LN		100		14		false		          14   A    I later found that out, yes, sir.				false

		2610						LN		100		15		false		          15   Q    Okay.  So when you said that you were checking on how				false

		2611						LN		100		16		false		          16        things were going, you missed that fact?  You said that				false

		2612						LN		100		17		false		          17        you were talking to Santhuff and other people to make				false

		2613						LN		100		18		false		          18        sure that the environment was a good one.  And you				false

		2614						LN		100		19		false		          19        recall that testimony?				false

		2615						LN		100		20		false		          20   A    Say that again.				false

		2616						LN		100		21		false		          21   Q    Yeah.  You've testified that after the May 20th				false

		2617						LN		100		22		false		          22        meeting, things got somewhat better, and you were				false

		2618						LN		100		23		false		          23        checking on everybody to make sure that everything was				false

		2619						LN		100		24		false		          24        okay, including Santhuff.				false

		2620						LN		100		25		false		          25   A    No.  You're twisting -- well, I'm not going to say				false

		2621						PG		101		0		false		page 101				false

		2622						LN		101		1		false		           1        you're twisting it, but -- the meeting on the 26th, if				false

		2623						LN		101		2		false		           2        I remember correctly, if we're talking about the same				false

		2624						LN		101		3		false		           3        meeting, that was the meeting where I talked to --				false

		2625						LN		101		4		false		           4        where Santhuff indicated that he wanted to leave the				false

		2626						LN		101		5		false		           5        unit.  And what I asked Santhuff to do, you know, I				false

		2627						LN		101		6		false		           6        basically told him, I said, Hey, look, man; I need you.				false

		2628						LN		101		7		false		           7        We can work this out.  Let's -- let's -- let's sit				false

		2629						LN		101		8		false		           8        down.  Let's try and work this thing out, and I'm				false

		2630						LN		101		9		false		           9        confident that we can work this out.				false

		2631						LN		101		10		false		          10             And so he said, Well, no, I'm leaving.  And I				false

		2632						LN		101		11		false		          11        said, Okay.  Do me a favor.  Think about it on the				false

		2633						LN		101		12		false		          12        weekend -- over the weekend, and then come back on				false

		2634						LN		101		13		false		          13        Monday and then let me know what you want to do.				false

		2635						LN		101		14		false		          14             So Santhuff came back and he --				false

		2636						LN		101		15		false		          15   Q    Let me stop you because I think you're missing my				false

		2637						LN		101		16		false		          16        question.  I was asking you about after the meeting				false

		2638						LN		101		17		false		          17        where you admitted you said there are going to be some				false

		2639						LN		101		18		false		          18        changes that are going to be made.  That's the meeting				false

		2640						LN		101		19		false		          19        I'm talking about.				false

		2641						LN		101		20		false		          20   A    Yes.				false

		2642						LN		101		21		false		          21   Q    After that meeting, is it true that that's when you				false

		2643						LN		101		22		false		          22        were checking on everybody to make sure the work				false

		2644						LN		101		23		false		          23        environment was good?				false

		2645						LN		101		24		false		          24   A    Hmm, well, I go down there to check on them anyway, but				false

		2646						LN		101		25		false		          25        the point I'm trying to get across here is Santhuff				false

		2647						PG		102		0		false		page 102				false

		2648						LN		102		1		false		           1        decided to leave on Monday.  So when he left,				false

		2649						LN		102		2		false		           2        everything got better.  So that's what I'm talking				false

		2650						LN		102		3		false		           3        about, when you asked me did everything get better.				false

		2651						LN		102		4		false		           4   Q    Do you think he left in September?				false

		2652						LN		102		5		false		           5   A    I don't know which meeting.  That's what I'm trying to				false

		2653						LN		102		6		false		           6        get to you.  Which meeting are you talking about?				false

		2654						LN		102		7		false		           7   Q    Okay.  Fair enough.  So you've just told us that when				false

		2655						LN		102		8		false		           8        he left, things got better, right?				false

		2656						LN		102		9		false		           9   A    Yes.				false

		2657						LN		102		10		false		          10   Q    Okay.  Fair enough.				false

		2658						LN		102		11		false		          11             So, um --				false

		2659						LN		102		12		false		          12                  THE COURT:  Mr. Sheridan, just keep an eye on				false

		2660						LN		102		13		false		          13        the clock because I don't want to keep the jury past				false

		2661						LN		102		14		false		          14        lunch.				false

		2662						LN		102		15		false		          15                  MR. SHERIDAN:  Yeah.				false

		2663						LN		102		16		false		          16                  THE COURT:  So...				false

		2664						LN		102		17		false		          17                  MR. SHERIDAN:  That's fine.				false

		2665						LN		102		18		false		          18                  THE COURT:  Just giving you the heads-up to				false

		2666						LN		102		19		false		          19        keep an eye on the clock.				false

		2667						LN		102		20		false		          20                  MR. SHERIDAN:  Okay.  Do you want to break				false

		2668						LN		102		21		false		          21        here?  This would be fine.				false

		2669						LN		102		22		false		          22                  THE COURT:  It's up to you.  I don't want to				false

		2670						LN		102		23		false		          23        stop it.				false

		2671						LN		102		24		false		          24                  MR. SHERIDAN:  No.  This will be fine.				false

		2672						LN		102		25		false		          25                  THE COURT:  Okay.  All right.  Members of the				false

		2673						PG		103		0		false		page 103				false

		2674						LN		103		1		false		           1        jury, it is time for our lunch break.  Remember my				false

		2675						LN		103		2		false		           2        orders:  Do not talk about the case.  If you see any of				false

		2676						LN		103		3		false		           3        us, ignore us; we won't take it personal.  And we will				false

		2677						LN		103		4		false		           4        see you at 1:30.				false

		2678						LN		103		5		false		           5             All rise.				false

		2679						LN		103		6		false		           6                       (Jury exits.)				false

		2680						LN		103		7		false		           7                  THE COURT:  All right.  We'll be back at				false

		2681						LN		103		8		false		           8        1:30.				false

		2682						LN		103		9		false		           9                       (Pause in proceedings.)				false

		2683						LN		103		10		false		          10                  THE COURT:  Go ahead.				false

		2684						LN		103		11		false		          11                  MR. SHERIDAN:  Okay.  So the motion in limine				false

		2685						LN		103		12		false		          12        about using -- me using leading questions and those				false

		2686						LN		103		13		false		          13        using -- them using for managers and the defendant				false

		2687						LN		103		14		false		          14        using open-ended questions, I think we won that motion.				false

		2688						LN		103		15		false		          15        I think you agreed with us.  It's our Motion in Limine				false

		2689						LN		103		16		false		          16        1, but when I was dealing with leading questions from				false

		2690						LN		103		17		false		          17        the first guy who testified, Matheson, you overruled				false

		2691						LN		103		18		false		          18        me, and I was confused.				false

		2692						LN		103		19		false		          19                  THE COURT:  Well, there was -- the question				false

		2693						LN		103		20		false		          20        called for a yes-or-no answer, so that's not a leading				false

		2694						LN		103		21		false		          21        question.				false

		2695						LN		103		22		false		          22                  MR. SHERIDAN:  But if it goes "isn't it true"				false

		2696						LN		103		23		false		          23        or something like that, then -- I mean, perhaps I				false

		2697						LN		103		24		false		          24        perceived it wrong, but are we all on the same page				false

		2698						LN		103		25		false		          25        that they can't ask leading questions of their own				false

		2699						PG		104		0		false		page 104				false

		2700						LN		104		1		false		           1        witness?				false

		2701						LN		104		2		false		           2                  THE COURT:  And I didn't think that --				false

		2702						LN		104		3		false		           3                  MR. BIGGS:  My question wasn't leading, Your				false

		2703						LN		104		4		false		           4        Honor.				false

		2704						LN		104		5		false		           5                  THE COURT:  -- the question.  That's why I				false

		2705						LN		104		6		false		           6        overruled it.				false

		2706						LN		104		7		false		           7                  MR. SHERIDAN:  Okay.  Fair enough.				false

		2707						LN		104		8		false		           8                       (Noon recess taken.)				false

		2708						LN		104		9		false		           9				false

		2709						LN		104		10		false		          10				false

		2710						LN		104		11		false		          11				false

		2711						LN		104		12		false		          12				false

		2712						LN		104		13		false		          13				false

		2713						LN		104		14		false		          14				false

		2714						LN		104		15		false		          15				false

		2715						LN		104		16		false		          16				false

		2716						LN		104		17		false		          17				false

		2717						LN		104		18		false		          18				false

		2718						LN		104		19		false		          19				false

		2719						LN		104		20		false		          20				false

		2720						LN		104		21		false		          21				false

		2721						LN		104		22		false		          22				false

		2722						LN		104		23		false		          23				false

		2723						LN		104		24		false		          24				false

		2724						LN		104		25		false		          25				false

		2725						PG		105		0		false		page 105				false

		2726						LN		105		1		false		           1                   Wednesday, September 9, 2020				false

		2727						LN		105		2		false		           2                        Afternoon Session				false

		2728						LN		105		3		false		           3                              * * *				false

		2729						LN		105		4		false		           4                  THE COURT:  Do we have anybody?				false

		2730						LN		105		5		false		           5                  THE CLERK:  There we go.				false

		2731						LN		105		6		false		           6             King County Superior Court is now in session with				false

		2732						LN		105		7		false		           7        the Honorable Maf� Rajul presiding.				false

		2733						LN		105		8		false		           8                  THE COURT:  You may be seated.				false

		2734						LN		105		9		false		           9                  MR. BIGGS:  I'm going to be standing because				false

		2735						LN		105		10		false		          10        I have to talk, Your Honor.  Just a very brief matter.				false

		2736						LN		105		11		false		          11        Just witness availability and things.  We've had a				false

		2737						LN		105		12		false		          12        witness all day here today.  He's got another job he				false

		2738						LN		105		13		false		          13        needs to try to work out, and things, so Mr. Sheridan				false

		2739						LN		105		14		false		          14        and I were trying to decide how long additional it's				false

		2740						LN		105		15		false		          15        going to be for Chief Alexander -- Chief Alexander, and				false

		2741						LN		105		16		false		          16        then our additional questioning, et cetera, whether we				false

		2742						LN		105		17		false		          17        should let him go till tomorrow.  And Mr. Sheridan also				false

		2743						LN		105		18		false		          18        wanted to identify for ourselves, which I appreciate,				false

		2744						LN		105		19		false		          19        as well as for the Court, that he's switching up the				false

		2745						LN		105		20		false		          20        witness order.  There's going to be another witness				false

		2746						LN		105		21		false		          21        jumping in at 1:30 tomorrow afternoon.				false

		2747						LN		105		22		false		          22                  THE COURT:  So how much longer do you think				false

		2748						LN		105		23		false		          23        you have with Captain Alexander?  It seems like some of				false

		2749						LN		105		24		false		          24        it has been a little bit repetitive.				false

		2750						LN		105		25		false		          25                  MR. SHERIDAN:  It has, and I keep -- I told				false

		2751						PG		106		0		false		page 106				false

		2752						LN		106		1		false		           1        these folks that I think less than an hour, more than a				false

		2753						LN		106		2		false		           2        half.				false

		2754						LN		106		3		false		           3                  THE COURT:  And then you have...				false

		2755						LN		106		4		false		           4                  MR. SHERIDAN:  And then we have Saunders.				false

		2756						LN		106		5		false		           5                  THE COURT:  No, but then you --				false

		2757						LN		106		6		false		           6                  MR. SHERIDAN:  Mr. Biggs.				false

		2758						LN		106		7		false		           7                  MR. BIGGS:  Time is hard to say.  Obviously,				false

		2759						LN		106		8		false		           8        there's been a whole lot of dirt plowed here, but I'm				false

		2760						LN		106		9		false		           9        going to try and say an hour.				false

		2761						LN		106		10		false		          10                  THE COURT:  So... And what time does Captain				false

		2762						LN		106		11		false		          11        Alexander need to leave?				false

		2763						LN		106		12		false		          12                  MR. BIGGS:  Pardon me?				false

		2764						LN		106		13		false		          13                  THE COURT:  What time does Captain Alexander				false

		2765						LN		106		14		false		          14        need to leave?  Does he need to leave?				false

		2766						LN		106		15		false		          15                  MR. SHERIDAN:  It's not Captain Alexander				false

		2767						LN		106		16		false		          16        needs to leave.  It's former Captain Saunders, Michael				false

		2768						LN		106		17		false		          17        Saunders, that's been -- he was --				false

		2769						LN		106		18		false		          18                  THE COURT:  Oh, I see.  So you want to call				false

		2770						LN		106		19		false		          19        Saunders first?  Or no?				false

		2771						LN		106		20		false		          20                  MR. SHERIDAN:  No.  I think their evaluation				false

		2772						LN		106		21		false		          21        is whether they have enough to keep us busy through the				false

		2773						LN		106		22		false		          22        end of the day.  So I was like -- I'm fine with him				false

		2774						LN		106		23		false		          23        leaving as long as they're sure that they're going to				false

		2775						LN		106		24		false		          24        carry us till four; otherwise, I don't have very long				false

		2776						LN		106		25		false		          25        with Saunders.				false

		2777						PG		107		0		false		page 107				false

		2778						LN		107		1		false		           1                  THE COURT:  Well, that really is up to you.				false

		2779						LN		107		2		false		           2        I mean, you're the ones that know.  I don't have a				false

		2780						LN		107		3		false		           3        problem with getting witnesses out of order.				false

		2781						LN		107		4		false		           4             I will say that Captain Alexander's testimony has				false

		2782						LN		107		5		false		           5        been a little bit repetitive, so we don't need to have				false

		2783						LN		107		6		false		           6        it be that repetitive.  I mean, not just for him, but				false

		2784						LN		107		7		false		           7        in general.  Um, so... I mean, if you think that --				false

		2785						LN		107		8		false		           8        you're the one -- how long do you think you're going to				false

		2786						LN		107		9		false		           9        need with the other witness?				false

		2787						LN		107		10		false		          10                  MR. SHERIDAN:  With Saunders?				false

		2788						LN		107		11		false		          11                  THE COURT:  Yeah.				false

		2789						LN		107		12		false		          12                  MR. SHERIDAN:  My guess is a half hour.				false

		2790						LN		107		13		false		          13                  THE COURT:  Okay.  And what about you?				false

		2791						LN		107		14		false		          14                  MR. MARLOW:  Probably half that.				false

		2792						LN		107		15		false		          15                  THE COURT:  All right.				false

		2793						LN		107		16		false		          16                  MR. MARLOW:  Instead of half hour, I'll be				false

		2794						LN		107		17		false		          17        15.				false

		2795						LN		107		18		false		          18                  THE COURT:  Okay.  And you had said that you				false

		2796						LN		107		19		false		          19        were -- you were planning on calling your client today				false

		2797						LN		107		20		false		          20        anyway.				false

		2798						LN		107		21		false		          21                  MR. SHERIDAN:  Oh, that's true.  We could --				false

		2799						LN		107		22		false		          22                  THE COURT:  So if we call those two witnesses				false

		2800						LN		107		23		false		          23        and we still have time, you could start with your				false

		2801						LN		107		24		false		          24        client.				false

		2802						LN		107		25		false		          25                  MR. SHERIDAN:  That's a good idea.  We'll				false

		2803						PG		108		0		false		page 108				false

		2804						LN		108		1		false		           1        have a filler, yeah.  That's fine.				false

		2805						LN		108		2		false		           2             Captain, thank you.  So you may go and 1:30				false

		2806						LN		108		3		false		           3        tomorrow.  So 1:30 tomorrow.				false

		2807						LN		108		4		false		           4                  THE WITNESS:  Okay.  Thank you.				false

		2808						LN		108		5		false		           5                  THE COURT:  All right.				false

		2809						LN		108		6		false		           6                  MR. SHERIDAN:  And then the other thing, Your				false

		2810						LN		108		7		false		           7        Honor, is a witness by the name Speckmaier said he's				false

		2811						LN		108		8		false		           8        leaving town tomorrow -- or next week on a motorcycle				false

		2812						LN		108		9		false		           9        trip, so tomorrow is the only day we can get him.  So				false

		2813						LN		108		10		false		          10        we've got him coming at 1:30.				false

		2814						LN		108		11		false		          11                  THE COURT:  Okay.  All right.				false

		2815						LN		108		12		false		          12                  MR. MARLOW:  And they notified us of that.				false

		2816						LN		108		13		false		          13        So thank you very much, Mr. Sheridan.				false

		2817						LN		108		14		false		          14                  THE COURT:  All right.  Do we have anybody				false

		2818						LN		108		15		false		          15        else in the Zoom call?				false

		2819						LN		108		16		false		          16                  THE CLERK:  We do have --				false

		2820						LN		108		17		false		          17                  THE COURT:  Any new parties?				false

		2821						LN		108		18		false		          18                  THE CLERK:  I believe it's somebody from your				false

		2822						LN		108		19		false		          19        firm that was here yesterday.				false

		2823						LN		108		20		false		          20                  MR. SHERIDAN:  Oh, is it a 425?				false

		2824						LN		108		21		false		          21                  THE CLERK:  It's an Andra Kranzler.				false

		2825						LN		108		22		false		          22                  MR. SHERIDAN:  Oh.  Yeah, she's an associate.				false

		2826						LN		108		23		false		          23                  THE CLERK:  Okay.				false

		2827						LN		108		24		false		          24                  MR. SHERIDAN:  Oh, Your Honor, I totally did				false

		2828						LN		108		25		false		          25        that last week.  I thought that 425 number was hers.				false

		2829						PG		109		0		false		page 109				false

		2830						LN		109		1		false		           1        It turns out it was Tony's, but it was somebody from				false

		2831						LN		109		2		false		           2        our office.				false

		2832						LN		109		3		false		           3                  THE COURT:  Oh, okay.  I just want to make				false

		2833						LN		109		4		false		           4        sure that I don't need to give the admonishment again				false

		2834						LN		109		5		false		           5        if we don't have anybody.				false

		2835						LN		109		6		false		           6                  THE CLERK:  Nobody additional.				false

		2836						LN		109		7		false		           7                  MR. MARLOW:  So our witnesses for Thursday				false

		2837						LN		109		8		false		           8        are Speckmaier, and then you're going to put your				false

		2838						LN		109		9		false		           9        client on?				false

		2839						LN		109		10		false		          10                  MR. SHERIDAN:  Speckmaier, Saunders and				false

		2840						LN		109		11		false		          11        client.				false

		2841						LN		109		12		false		          12                  MR. MARLOW:  Okay.				false

		2842						LN		109		13		false		          13                  THE COURT:  And remember, tomorrow we just				false

		2843						LN		109		14		false		          14        have afternoon.				false

		2844						LN		109		15		false		          15                  MR. MARLOW:  Half day.				false

		2845						LN		109		16		false		          16                  MR. SHERIDAN:  Afternoon, correct.				false

		2846						LN		109		17		false		          17                  THE COURT:  Okay.  Anything else?				false

		2847						LN		109		18		false		          18                  MR. SHERIDAN:  That's it, Your Honor.				false

		2848						LN		109		19		false		          19        Thanks.				false

		2849						LN		109		20		false		          20                  THE CLERK:  I'll get the jury.				false

		2850						LN		109		21		false		          21                  MR. SHERIDAN:  And we have -- let me give you				false

		2851						LN		109		22		false		          22        a designation for Nobach again.  I've got to find it.				false

		2852						LN		109		23		false		          23                  MR. GLOVER:  Who is up next, Saunders?				false

		2853						LN		109		24		false		          24                  MR. SHERIDAN:  No.  No.  Saunders is coming				false

		2854						LN		109		25		false		          25        tomorrow at 1:30.  So we're just finishing with				false

		2855						PG		110		0		false		page 110				false

		2856						LN		110		1		false		           1        Alexander.  We may put Ryan on.				false

		2857						LN		110		2		false		           2             So it's Nobach at 102-4 through 17.  This was one				false

		2858						LN		110		3		false		           3        of the pre-stated ones, and I understand you guys have				false

		2859						LN		110		4		false		           4        no counter.				false

		2860						LN		110		5		false		           5                  MR. BIGGS:  Um, correct.				false

		2861						LN		110		6		false		           6                  MR. SHERIDAN:  Okay.				false

		2862						LN		110		7		false		           7                  THE COURT:  So, Mr. Sheridan, are you still				false

		2863						LN		110		8		false		           8        going to have me take judicial notice of the 2016				false

		2864						LN		110		9		false		           9        whistleblower -- no, the regulations manual?				false

		2865						LN		110		10		false		          10                  MR. SHERIDAN:  Well, it turns out, I admitted				false

		2866						LN		110		11		false		          11        it.				false

		2867						LN		110		12		false		          12                  THE CLERK:  All rise.				false

		2868						LN		110		13		false		          13                  THE COURT:  Okay.  I'm starting to worry				false

		2869						LN		110		14		false		          14        about this.				false

		2870						LN		110		15		false		          15                  MR. SHERIDAN:  Yeah.				false

		2871						LN		110		16		false		          16                       (Jury present.)				false

		2872						LN		110		17		false		          17                  THE COURT:  Thank you.  Please be seated.				false

		2873						LN		110		18		false		          18             I just want to remind you, members of the jury,				false

		2874						LN		110		19		false		          19        that if at any time you need to get up and stretch,				false

		2875						LN		110		20		false		          20        don't be shy.  I won't be offended; the parties won't				false

		2876						LN		110		21		false		          21        be offended.  So please feel free to do that.				false

		2877						LN		110		22		false		          22             Mr. Sheridan.				false

		2878						LN		110		23		false		          23                  MR. SHERIDAN:  Yes.  We would ask to recall				false

		2879						LN		110		24		false		          24        our witness to the stand, and give everybody a				false

		2880						LN		110		25		false		          25        heads-up, we're going to be looking at Exhibits 89 and				false

		2881						PG		111		0		false		page 111				false

		2882						LN		111		1		false		           1        83.				false

		2883						LN		111		2		false		           2                  THE COURT:  And Captain Alexander, you remain				false

		2884						LN		111		3		false		           3        under oath.				false

		2885						LN		111		4		false		           4                  THE WITNESS:  Yes, ma'am.				false

		2886						LN		111		5		false		           5   Q    (By Mr. Sheridan) All right.  Good afternoon.				false

		2887						LN		111		6		false		           6   A    Good afternoon.				false

		2888						LN		111		7		false		           7   Q    So we're still talking about this September 21st				false

		2889						LN		111		8		false		           8        meeting, and we talked about the filing of the various				false

		2890						LN		111		9		false		           9        documents.  I want to show you a document that is --				false

		2891						LN		111		10		false		          10        that is 89.				false

		2892						LN		111		11		false		          11                  MR. SHERIDAN:  And has that been admitted?				false

		2893						LN		111		12		false		          12                  THE COURT:  Yes.				false

		2894						LN		111		13		false		          13                  MR. SHERIDAN:  It has, okay.				false

		2895						LN		111		14		false		          14   Q    (By Mr. Sheridan) Then let me skip ahead to 260, and				false

		2896						LN		111		15		false		          15        tell me if you have that.  You should.				false

		2897						LN		111		16		false		          16   A    Okay.  I have 260.				false

		2898						LN		111		17		false		          17   Q    Say again?				false

		2899						LN		111		18		false		          18   A    I have it.				false

		2900						LN		111		19		false		          19   Q    Okay.  Thank you.  And do you recognize this document?				false

		2901						LN		111		20		false		          20   A    Yes, sir.				false

		2902						LN		111		21		false		          21   Q    And what is it?				false

		2903						LN		111		22		false		          22   A    It's the administrative investigation manual.				false

		2904						LN		111		23		false		          23   Q    Okay.				false

		2905						LN		111		24		false		          24                  MR. SHERIDAN:  Oh, that's the one we already				false

		2906						LN		111		25		false		          25        did?				false

		2907						PG		112		0		false		page 112				false

		2908						LN		112		1		false		           1                  MR. GLOVER:  Yes.				false

		2909						LN		112		2		false		           2   Q    (By Mr. Sheridan) My mistake.  Okay.  91.  I'm sorry.				false

		2910						LN		112		3		false		           3        91 and 92, we'll be looking at.  Okay.  And do you --				false

		2911						LN		112		4		false		           4        oh, I'm sorry.				false

		2912						LN		112		5		false		           5   A    Okay.  I'm looking at 91.				false

		2913						LN		112		6		false		           6   Q    All right.  And this is a -- this is a case				false

		2914						LN		112		7		false		           7        investigative log, right?				false

		2915						LN		112		8		false		           8   A    Yes, it is.				false

		2916						LN		112		9		false		           9   Q    And it's one that was created by Detective Sergeant				false

		2917						LN		112		10		false		          10        Maier, M-a-i-e-r?				false

		2918						LN		112		11		false		          11   A    That's correct.				false

		2919						LN		112		12		false		          12   Q    And it pertains to what subject matter?				false

		2920						LN		112		13		false		          13   A    Preliminary investigation.				false

		2921						LN		112		14		false		          14   Q    Okay.  And a preliminary investigation into what				false

		2922						LN		112		15		false		          15        issues?  And maybe let me help you.  Start out at 92,				false

		2923						LN		112		16		false		          16        and then we'll come back to 91.  We'll get them				false

		2924						LN		112		17		false		          17        admitted separately.				false

		2925						LN		112		18		false		          18   A    Okay.  On 92.				false

		2926						LN		112		19		false		          19   Q    92, yeah.  All right.  And, um, what is this?				false

		2927						LN		112		20		false		          20   A    This is an investigator log regarding a meeting that I				false

		2928						LN		112		21		false		          21        had with Kenyon Wiley.				false

		2929						LN		112		22		false		          22   Q    All right.  And this is -- this is -- this is --				false

		2930						LN		112		23		false		          23        basically, you're the author of this document, correct?				false

		2931						LN		112		24		false		          24   A    Yes, sir.				false

		2932						LN		112		25		false		          25   Q    And it begins, "On or about September 21st, 2016,"				false

		2933						PG		113		0		false		page 113				false

		2934						LN		113		1		false		           1        right?				false

		2935						LN		113		2		false		           2   A    That's correct.				false

		2936						LN		113		3		false		           3   Q    And it's a document kept in the usual course of				false

		2937						LN		113		4		false		           4        business by you electronically?				false

		2938						LN		113		5		false		           5   A    It's a document that I used for this incident, yes,				false

		2939						LN		113		6		false		           6        sir.				false

		2940						LN		113		7		false		           7   Q    Okay.				false

		2941						LN		113		8		false		           8                  MR. SHERIDAN:  So Plaintiff offers 92.				false

		2942						LN		113		9		false		           9                  MR. BIGGS:  One moment, please.				false

		2943						LN		113		10		false		          10             (Pause.)  No objection, Your Honor.				false

		2944						LN		113		11		false		          11                  THE COURT:  All right.  Plaintiff's Exhibit				false

		2945						LN		113		12		false		          12        No. 92 is admitted.				false

		2946						LN		113		13		false		          13                  MR. SHERIDAN:  All right.				false

		2947						LN		113		14		false		          14   Q    (By Mr. Sheridan) Now let's look at 91, and tell me if				false

		2948						LN		113		15		false		          15        you recognize this document.				false

		2949						LN		113		16		false		          16   A    It's an investigator log authored by Sergeant Maier.				false

		2950						LN		113		17		false		          17   Q    All right.  And does it pertain to the same subject				false

		2951						LN		113		18		false		          18        matter as Exhibit 92?				false

		2952						LN		113		19		false		          19   A    (Witness perusing exhibit.)  Yes.				false

		2953						LN		113		20		false		          20   Q    All right.				false

		2954						LN		113		21		false		          21                  MR. SHERIDAN:  Plaintiff offers 9 -- is it				false

		2955						LN		113		22		false		          22        92?				false

		2956						LN		113		23		false		          23                  THE COURT:  91.				false

		2957						LN		113		24		false		          24                  MR. SHERIDAN:  91.				false

		2958						LN		113		25		false		          25                  MR. GLOVER:  91.				false

		2959						PG		114		0		false		page 114				false

		2960						LN		114		1		false		           1                  THE COURT:  Any objection?				false

		2961						LN		114		2		false		           2                  MR. BIGGS:  Your Honor, there's quite a bit				false

		2962						LN		114		3		false		           3        of hearsay -- that's all right.  No objection.				false

		2963						LN		114		4		false		           4                  THE COURT:  All right.  Plaintiff's Exhibit				false

		2964						LN		114		5		false		           5        No. 91 is admitted.				false

		2965						LN		114		6		false		           6                  MR. SHERIDAN:  All right.  And, Greg, go				false

		2966						LN		114		7		false		           7        ahead and put 92 up first.				false

		2967						LN		114		8		false		           8             Oh, may we publish that?				false

		2968						LN		114		9		false		           9                  THE COURT:  You may.				false

		2969						LN		114		10		false		          10                  MR. GLOVER:  You want 91?				false

		2970						LN		114		11		false		          11                  MR. SHERIDAN:  92, please.				false

		2971						LN		114		12		false		          12   Q    (By Mr. Sheridan) Okay.  And, Captain, we're going to				false

		2972						LN		114		13		false		          13        turn your attention to the second page of Exhibit 92.				false

		2973						LN		114		14		false		          14        This is a list of -- this is Maier.  This is your list				false

		2974						LN		114		15		false		          15        of allegation summary against Lieutenant Nobach, is it				false

		2975						LN		114		16		false		          16        not?				false

		2976						LN		114		17		false		          17   A    Yes.				false

		2977						LN		114		18		false		          18   Q    And the first one is, "Hindered pilot advancement				false

		2978						LN		114		19		false		          19        opportunities for Trooper Ryan Santhuff."  You wrote				false

		2979						LN		114		20		false		          20        that?				false

		2980						LN		114		21		false		          21   A    Yes, sir.				false

		2981						LN		114		22		false		          22   Q    2 is, "Canceled scheduled out-of-state training as a				false

		2982						LN		114		23		false		          23        form of retaliation."  You wrote that?				false

		2983						LN		114		24		false		          24   A    Yes, sir.				false

		2984						LN		114		25		false		          25   Q    "Changed office procedures to specifically target				false

		2985						PG		115		0		false		page 115				false

		2986						LN		115		1		false		           1        Trooper Santhuff."  You wrote that?				false

		2987						LN		115		2		false		           2   A    I wrote everything that's on that list there.				false

		2988						LN		115		3		false		           3   Q    All right.  Including, "Treated Trooper Santhuff				false

		2989						LN		115		4		false		           4        differently than co-workers"?				false

		2990						LN		115		5		false		           5   A    Yes, sir.  That was an allegation.				false

		2991						LN		115		6		false		           6   Q    "Singled out Trooper Santhuff during group meetings				false

		2992						LN		115		7		false		           7        where section improvement was addressed"?				false

		2993						LN		115		8		false		           8   A    Yes, I wrote that.				false

		2994						LN		115		9		false		           9   Q    "Directed Sergeant Jeff Hatteberg to discipline Trooper				false

		2995						LN		115		10		false		          10        Santhuff as a form of retaliation"?				false

		2996						LN		115		11		false		          11   A    I wrote that.				false

		2997						LN		115		12		false		          12   Q    And "Manipulated the King Air maintenance schedule,"				false

		2998						LN		115		13		false		          13        right?				false

		2999						LN		115		14		false		          14   A    Yes, sir.				false

		3000						LN		115		15		false		          15   Q    All right.  And that was -- that complaint was found to				false

		3001						LN		115		16		false		          16        be -- was turned down after a preliminary investigation				false

		3002						LN		115		17		false		          17        by Maier; is that right?				false

		3003						LN		115		18		false		          18   A    Yes.				false

		3004						LN		115		19		false		          19   Q    Okay.  And are you the person who made the decision to				false

		3005						LN		115		20		false		          20        say that it had no merit?				false

		3006						LN		115		21		false		          21   A    Yes, sir.				false

		3007						LN		115		22		false		          22   Q    So -- and -- and the preliminary investigation that was				false

		3008						LN		115		23		false		          23        conducted by Maier was simply -- was under the rules				false

		3009						LN		115		24		false		          24        that we've been talking about for preliminary				false

		3010						LN		115		25		false		          25        investigations; is that correct?				false

		3011						PG		116		0		false		page 116				false

		3012						LN		116		1		false		           1   A    Yes.				false

		3013						LN		116		2		false		           2   Q    Meaning that it was really just to see if there was any				false

		3014						LN		116		3		false		           3        evidence to go forward, right?				false

		3015						LN		116		4		false		           4   A    I needed additional information to determine if it was				false

		3016						LN		116		5		false		           5        going to be considered an OPS investigation, a				false

		3017						LN		116		6		false		           6        formalized investigation.  That's what a preliminary				false

		3018						LN		116		7		false		           7        investigation gives the commanders an opportunity to				false

		3019						LN		116		8		false		           8        receive additional information so that they can make a				false

		3020						LN		116		9		false		           9        decision on which way to proceed, whether it's going to				false

		3021						LN		116		10		false		          10        go to the Office of Professional Standards or if it's				false

		3022						LN		116		11		false		          11        going to stay within the unit or it's not just going to				false

		3023						LN		116		12		false		          12        be -- well, we'll just leave it there.				false

		3024						LN		116		13		false		          13   Q    Well, we looked at the definition of "preliminary				false

		3025						LN		116		14		false		          14        investigation."  I'm not going to pull it up again, but				false

		3026						LN		116		15		false		          15        you would agree, would you not, that a preliminary				false

		3027						LN		116		16		false		          16        investigation is basically -- it's designed to				false

		3028						LN		116		17		false		          17        determine whether or not there's actually been a				false

		3029						LN		116		18		false		          18        violation or possible violation if everything's true,				false

		3030						LN		116		19		false		          19        and if there's any evidence, right?				false

		3031						LN		116		20		false		          20   A    Yes.				false

		3032						LN		116		21		false		          21   Q    And so, typically, in a preliminary investigation,				false

		3033						LN		116		22		false		          22        there are no witness interviews, right?				false

		3034						LN		116		23		false		          23   A    As far as I know, the -- the only person -- well, the				false

		3035						LN		116		24		false		          24        preliminary investigations that I've been involved in				false

		3036						LN		116		25		false		          25        have only interviewed the -- the accused.				false

		3037						PG		117		0		false		page 117				false

		3038						LN		117		1		false		           1   Q    Okay.  All right.				false

		3039						LN		117		2		false		           2   A    To my knowledge.				false

		3040						LN		117		3		false		           3   Q    All right.  And in this particular one, was anyone else				false

		3041						LN		117		4		false		           4        interviewed, to your knowledge?				false

		3042						LN		117		5		false		           5   A    I don't know.				false

		3043						LN		117		6		false		           6   Q    All right.  So you didn't -- you didn't allow this to				false

		3044						LN		117		7		false		           7        go forward to be a real, full-steam investigation,				false

		3045						LN		117		8		false		           8        correct?  If it would help to refresh your				false

		3046						LN		117		9		false		           9        recollection, take a look at Exhibit 96.				false

		3047						LN		117		10		false		          10                  THE COURT:  96 has not been admitted, just so				false

		3048						LN		117		11		false		          11        you know.				false

		3049						LN		117		12		false		          12                  THE WITNESS:  Okay.  What's your question				false

		3050						LN		117		13		false		          13        now?				false

		3051						LN		117		14		false		          14   Q    (By Mr. Sheridan) Sure.  Whether or not it's true that				false

		3052						LN		117		15		false		          15        the investigation that was a preliminary investigation				false

		3053						LN		117		16		false		          16        about retaliation into King Air, you didn't let it go				false

		3054						LN		117		17		false		          17        forward to a full-blown investigation?				false

		3055						LN		117		18		false		          18   A    Based on the information that I received through the				false

		3056						LN		117		19		false		          19        preliminary investigation, no.  It did not go forward				false

		3057						LN		117		20		false		          20        as an investigation to be conducted by the Office of				false

		3058						LN		117		21		false		          21        Professional Standards.				false

		3059						LN		117		22		false		          22   Q    All right.  And then Exhibit 96 is the e-mail that you				false

		3060						LN		117		23		false		          23        wrote to Lieutenant Nobach to tell him that you made				false

		3061						LN		117		24		false		          24        findings that it wasn't supported by the evidence and				false

		3062						LN		117		25		false		          25        it wasn't going forward?				false

		3063						PG		118		0		false		page 118				false

		3064						LN		118		1		false		           1   A    Yes, sir; that's correct.				false

		3065						LN		118		2		false		           2                  MR. SHERIDAN:  All right.  And so Plaintiff				false

		3066						LN		118		3		false		           3        offers 96.				false

		3067						LN		118		4		false		           4                  MR. BIGGS:  No objection.				false

		3068						LN		118		5		false		           5                  THE COURT:  Plaintiff's Exhibit No. 96 is				false

		3069						LN		118		6		false		           6        admitted.				false

		3070						LN		118		7		false		           7                  MR. SHERIDAN:  Okay.  And go ahead and put				false

		3071						LN		118		8		false		           8        that up.  Show the first paragraph, if you would, Greg.				false

		3072						LN		118		9		false		           9   Q    (By Mr. Sheridan) All right.  And I'm just going to				false

		3073						LN		118		10		false		          10        start on the first paragraph, second sentence.				false

		3074						LN		118		11		false		          11        "Although a recent preliminary investigation revealed				false

		3075						LN		118		12		false		          12        you did not commit any agency policy violation,				false

		3076						LN		118		13		false		          13        information was presented suggesting the need for				false

		3077						LN		118		14		false		          14        better communication skills on your behalf."  And that				false

		3078						LN		118		15		false		          15        you wrote, correct?				false

		3079						LN		118		16		false		          16   A    Yes, sir.				false

		3080						LN		118		17		false		          17   Q    Okay.  All right.				false

		3081						LN		118		18		false		          18             Now, you were aware, were you not, that Santhuff				false

		3082						LN		118		19		false		          19        felt like when he was in the cockpit with Nobach,				false

		3083						LN		118		20		false		          20        Nobach was basically improperly rating him lower than				false

		3084						LN		118		21		false		          21        he should have been?				false

		3085						LN		118		22		false		          22   A    Is that -- what's the question?				false

		3086						LN		118		23		false		          23   Q    Yeah.  You were aware that was one of the complaints,				false

		3087						LN		118		24		false		          24        right, how he was treated in the airplane?				false

		3088						LN		118		25		false		          25   A    I'm not sure.				false

		3089						PG		119		0		false		page 119				false

		3090						LN		119		1		false		           1   Q    Okay.  Well, it -- it's fair to say that he complained				false

		3091						LN		119		2		false		           2        in the May meeting -- going all the way back to the May				false

		3092						LN		119		3		false		           3        meeting -- about how he was being treated by -- by				false

		3093						LN		119		4		false		           4        Nobach in terms of training, right?				false

		3094						LN		119		5		false		           5   A    Yes.				false

		3095						LN		119		6		false		           6   Q    Okay.  All right.				false

		3096						LN		119		7		false		           7                  MR. SHERIDAN:  I've already given notice to				false

		3097						LN		119		8		false		           8        the other side.  We're going to be playing the Nobach				false

		3098						LN		119		9		false		           9        video, Pages 102-4 through 17.				false

		3099						LN		119		10		false		          10                  THE COURT:  And members of the jury, I				false

		3100						LN		119		11		false		          11        already gave you the instruction on the deposition for				false

		3101						LN		119		12		false		          12        this particular deposition so I'm not going to read it				false

		3102						LN		119		13		false		          13        again.				false

		3103						LN		119		14		false		          14                  MR. SHERIDAN:  Thank you.				false

		3104						LN		119		15		false		          15                       (Audio recording played and transcribed				false

		3105						LN		119		16		false		          16                       as follows:)				false

		3106						LN		119		17		false		          17   Q    (By Mr. Sheridan) Okay.  All right.  Now, would you				false

		3107						LN		119		18		false		          18        agree with me that you can -- you would, as the				false

		3108						LN		119		19		false		          19        instructor, you can affect how well a person flying the				false

		3109						LN		119		20		false		          20        plane does based on how quickly you give them things to				false

		3110						LN		119		21		false		          21        do?				false

		3111						LN		119		22		false		          22                  UNIDENTIFIED SPEAKER:  Objection.  Form of				false

		3112						LN		119		23		false		          23        that question.				false

		3113						LN		119		24		false		          24   Q    (By Mr. Sheridan) You can answer, if you can.				false

		3114						LN		119		25		false		          25   A    Just like any field, you can bury anybody if you want				false

		3115						PG		120		0		false		page 120				false

		3116						LN		120		1		false		           1        to.  I can sit here and start speaking extremely fast				false

		3117						LN		120		2		false		           2        and get in front of the court reporter, so...				false

		3118						LN		120		3		false		           3                       (Cross talking.)				false

		3119						LN		120		4		false		           4   Q    (By Mr. Sheridan) And you can do that for pilots as				false

		3120						LN		120		5		false		           5        well, right?				false

		3121						LN		120		6		false		           6   A    Any field, yes.				false

		3122						LN		120		7		false		           7   Q    Okay.  Got it.				false

		3123						LN		120		8		false		           8                       (End of audio.)				false

		3124						LN		120		9		false		           9   Q    (By Mr. Sheridan) And, sir, did you ever discuss with				false

		3125						LN		120		10		false		          10        Lieutenant Nobach whether or not he in fact did harm or				false

		3126						LN		120		11		false		          11        poorly evaluate Trooper Santhuff's flying?				false

		3127						LN		120		12		false		          12   A    I'm pretty sure that somewhere along the lines, I did				false

		3128						LN		120		13		false		          13        have -- I may have had a conversation with him.  I				false

		3129						LN		120		14		false		          14        don't remember.				false

		3130						LN		120		15		false		          15   Q    Okay.  But it's fair to say that because it was a				false

		3131						LN		120		16		false		          16        preliminary investigation, those kind of questions				false

		3132						LN		120		17		false		          17        weren't asked of him?				false

		3133						LN		120		18		false		          18   A    I don't know -- I don't know what questions the OPS				false

		3134						LN		120		19		false		          19        asked him.				false

		3135						LN		120		20		false		          20   Q    Okay.  But it's true, is it not, that in a preliminary				false

		3136						LN		120		21		false		          21        investigation, there is no interview that we've talked				false

		3137						LN		120		22		false		          22        about to witnesses, recorded; that just didn't happen?				false

		3138						LN		120		23		false		          23   A    You're correct.  That's not part of the preliminary				false

		3139						LN		120		24		false		          24        investigative process.				false

		3140						LN		120		25		false		          25   Q    Okay.  Now, on October 21st, you became aware that --				false

		3141						PG		121		0		false		page 121				false

		3142						LN		121		1		false		           1        that, basically, Trooper Santhuff had reported you and				false

		3143						LN		121		2		false		           2        claimed that you failed to properly investigate his				false

		3144						LN		121		3		false		           3        retaliation claim?				false

		3145						LN		121		4		false		           4   A    At some point in time, yes, that was an allegation.				false

		3146						LN		121		5		false		           5   Q    Okay.  I'm going to show you Exhibit 98 and ask if you				false

		3147						LN		121		6		false		           6        recognize that.				false

		3148						LN		121		7		false		           7   A    I mean, I don't remember seeing this.				false

		3149						LN		121		8		false		           8   Q    Okay.				false

		3150						LN		121		9		false		           9   A    Um -- well, let me take a look at it a little closer.				false

		3151						LN		121		10		false		          10   Q    Yeah.  Thank you.				false

		3152						LN		121		11		false		          11             And, sir, give attention to the last paragraph				false

		3153						LN		121		12		false		          12        when you have a chance, if you would.				false

		3154						LN		121		13		false		          13   A    Okay.  I don't ever remember seeing this.				false

		3155						LN		121		14		false		          14   Q    Is it fair to say there came a time --				false

		3156						LN		121		15		false		          15                  MR. SHERIDAN:  And so I won't offer it at				false

		3157						LN		121		16		false		          16        this time.				false

		3158						LN		121		17		false		          17   Q    (By Mr. Sheridan) Is it fair to say that there came a				false

		3159						LN		121		18		false		          18        time that you learned that Trooper Santhuff had, in				false

		3160						LN		121		19		false		          19        fact, filed a complaint saying you didn't do your job				false

		3161						LN		121		20		false		          20        because you didn't investigate -- adequately				false

		3162						LN		121		21		false		          21        investigate his retaliation claim?				false

		3163						LN		121		22		false		          22   A    Yes.				false

		3164						LN		121		23		false		          23   Q    Okay.  And, to your knowledge, how did you hear about				false

		3165						LN		121		24		false		          24        that, from whom, and can you tell us if you were				false

		3166						LN		121		25		false		          25        interviewed regarding that?				false

		3167						PG		122		0		false		page 122				false

		3168						LN		122		1		false		           1   A    I don't remember who I heard it from, and I don't even				false

		3169						LN		122		2		false		           2        remember if I was interviewed.				false

		3170						LN		122		3		false		           3   Q    Okay.  So -- so you don't remember -- could you tell us				false

		3171						LN		122		4		false		           4        who made the determination as to whether the claim had				false

		3172						LN		122		5		false		           5        merit, if you know?				false

		3173						LN		122		6		false		           6   A    Regarding --				false

		3174						LN		122		7		false		           7   Q    Yes, turned against you.				false

		3175						LN		122		8		false		           8   A    -- me being accused?  I don't know.				false

		3176						LN		122		9		false		           9   Q    Okay.  All right.  So, if you would, take a look at				false

		3177						LN		122		10		false		          10        Exhibit 103 and tell me if you recognize that.				false

		3178						LN		122		11		false		          11   A    (Witness perusing exhibit.)  It's a letter that's				false

		3179						LN		122		12		false		          12        addressed to me.				false

		3180						LN		122		13		false		          13   Q    All right.  And it's from Captain Saunders, right?				false

		3181						LN		122		14		false		          14   A    Yes, sir.				false

		3182						LN		122		15		false		          15   Q    And it's dated October 31st, 2016?				false

		3183						LN		122		16		false		          16   A    That's correct.				false

		3184						LN		122		17		false		          17   Q    And you did receive it, right?				false

		3185						LN		122		18		false		          18   A    I'm pretty sure I received it.  I just don't remember				false

		3186						LN		122		19		false		          19        receiving it.				false

		3187						LN		122		20		false		          20                  MR. SHERIDAN:  All right.  Plaintiff offers				false

		3188						LN		122		21		false		          21        Exhibit 103.				false

		3189						LN		122		22		false		          22                  THE COURT:  Any objection?				false

		3190						LN		122		23		false		          23                  MR. BIGGS:  One second, please, Your Honor.				false

		3191						LN		122		24		false		          24        No objection.				false

		3192						LN		122		25		false		          25                  THE COURT:  All right.  Plaintiff's Exhibit				false

		3193						PG		123		0		false		page 123				false

		3194						LN		123		1		false		           1        No. 103 is admitted.				false

		3195						LN		123		2		false		           2                  MR. SHERIDAN:  Thank you.  All right.  Go				false

		3196						LN		123		3		false		           3        ahead and put it up, Greg.				false

		3197						LN		123		4		false		           4                  MR. MORRIS:  Do you want to ask the judge?				false

		3198						LN		123		5		false		           5                  THE COURT:  Yes.				false

		3199						LN		123		6		false		           6                  MR. SHERIDAN:  May I publish?  Thanks.				false

		3200						LN		123		7		false		           7   Q    (By Mr. Sheridan) Okay.  So this is a letter from				false

		3201						LN		123		8		false		           8        Saunders to you saying that a complaint was lodged				false

		3202						LN		123		9		false		           9        against you on the 21st, ten days before this letter,				false

		3203						LN		123		10		false		          10        stating, "It's alleged that Captain failed to properly				false

		3204						LN		123		11		false		          11        investigate a sexual harassment complaint and that it				false

		3205						LN		123		12		false		          12        was not accepted."				false

		3206						LN		123		13		false		          13             Can you tell us -- can you tell us whether you				false

		3207						LN		123		14		false		          14        talked to anybody about that?				false

		3208						LN		123		15		false		          15   A    I don't remember.				false

		3209						LN		123		16		false		          16   Q    Okay.  So I'm going to show you a case log, and I don't				false

		3210						LN		123		17		false		          17        know --				false

		3211						LN		123		18		false		          18                  MR. SHERIDAN:  Are the defendant's books				false

		3212						LN		123		19		false		          19        available?  I need 552.				false

		3213						LN		123		20		false		          20                  THE COURT:  Defendant's binders.				false

		3214						LN		123		21		false		          21             Did you say 562?  Did you say 562?				false

		3215						LN		123		22		false		          22                  MR. SHERIDAN:  552, yes.  Thanks.				false

		3216						LN		123		23		false		          23                  THE COURT:  This is my copy.				false

		3217						LN		123		24		false		          24                  MR. SHERIDAN:  Oh, okay.  Oh.  Fair enough.				false

		3218						LN		123		25		false		          25                  THE COURT:  You'll get yours.				false

		3219						PG		124		0		false		page 124				false

		3220						LN		124		1		false		           1                  MR. SHERIDAN:  Thank you.				false

		3221						LN		124		2		false		           2                       (Pause.)				false

		3222						LN		124		3		false		           3                  THE CLERK:  Here you go.				false

		3223						LN		124		4		false		           4                  MR. SHERIDAN:  Okay.  Thank you.				false

		3224						LN		124		5		false		           5   Q    (By Mr. Sheridan) Okay.  552.  So my question, sir, is				false

		3225						LN		124		6		false		           6        whether you recognize it.				false

		3226						LN		124		7		false		           7   A    Okay.  This is an investigator log that was created by				false

		3227						LN		124		8		false		           8        Assistant Chief Randy Drake.				false

		3228						LN		124		9		false		           9   Q    Okay.  And does it involve the circumstances regarding				false

		3229						LN		124		10		false		          10        the investigation of your case?  I think the first				false

		3230						LN		124		11		false		          11        paragraph should help.				false

		3231						LN		124		12		false		          12   A    I'm a little confused, meaning... I mean, it's --				false

		3232						LN		124		13		false		          13        it's -- the question that you're asking me, I think				false

		3233						LN		124		14		false		          14        what you're asking me is, does this case log from				false

		3234						LN		124		15		false		          15        Assistant Chief Randy Drake -- is this pertaining to				false

		3235						LN		124		16		false		          16        the allegation that I didn't investigate the sexual				false

		3236						LN		124		17		false		          17        harassment case properly?				false

		3237						LN		124		18		false		          18   Q    Yes.				false

		3238						LN		124		19		false		          19   A    Well, I don't think that that's what this is.				false

		3239						LN		124		20		false		          20   Q    Okay.  Take a look at the first paragraph.				false

		3240						LN		124		21		false		          21   A    Right.  It says Captain Saunders -- well...				false

		3241						LN		124		22		false		          22   Q    Yeah.  You can't read that.  And if you look at the				false

		3242						LN		124		23		false		          23        second to the last paragraph, that might help.				false

		3243						LN		124		24		false		          24   A    Okay.  Yes.				false

		3244						LN		124		25		false		          25   Q    Okay.  Got it.  Because it's a defense exhibit, I'm				false

		3245						PG		125		0		false		page 125				false

		3246						LN		125		1		false		           1        going to offer that even though you may not have seen				false

		3247						LN		125		2		false		           2        it so...				false

		3248						LN		125		3		false		           3                  MR. SHERIDAN:  Plaintiff offers Exhibit 552.				false

		3249						LN		125		4		false		           4                  MR. BIGGS:  No objection.				false

		3250						LN		125		5		false		           5                  THE COURT:  All right.  Defendant's Exhibit				false

		3251						LN		125		6		false		           6        No. 552 is admitted.				false

		3252						LN		125		7		false		           7   Q    (By Mr. Sheridan) All right.  And can you go ahead and				false

		3253						LN		125		8		false		           8        put it --				false

		3254						LN		125		9		false		           9                  MR. SHERIDAN:  May we publish?				false

		3255						LN		125		10		false		          10                  THE COURT:  You may.				false

		3256						LN		125		11		false		          11                  MR. SHERIDAN:  Go ahead and put up the first				false

		3257						LN		125		12		false		          12        page.				false

		3258						LN		125		13		false		          13   Q    (By Mr. Sheridan) And now if you would go down to the				false

		3259						LN		125		14		false		          14        bottom and see whose signature that is.				false

		3260						LN		125		15		false		          15   A    It appears to be Assistant Chief Randy Drake's.				false

		3261						LN		125		16		false		          16   Q    And basically this reflects his work, correct?				false

		3262						LN		125		17		false		          17   A    Yes.				false

		3263						LN		125		18		false		          18   Q    This is what he did to investigate the claim against				false

		3264						LN		125		19		false		          19        you, correct?				false

		3265						LN		125		20		false		          20                  MR. BIGGS:  Your Honor, I think we might be				false

		3266						LN		125		21		false		          21        dealing with a lack of foundation here.				false

		3267						LN		125		22		false		          22                  THE COURT:  Or just lack of personal				false

		3268						LN		125		23		false		          23        knowledge.				false

		3269						LN		125		24		false		          24   Q    (By Mr. Sheridan) Let me ask you this:  Typically, a				false

		3270						LN		125		25		false		          25        case log is an account of what was done in a particular				false

		3271						PG		126		0		false		page 126				false

		3272						LN		126		1		false		           1        case, right?				false

		3273						LN		126		2		false		           2   A    Yes, sir.				false

		3274						LN		126		3		false		           3   Q    So, typically, you would write it down if you did it,				false

		3275						LN		126		4		false		           4        right?				false

		3276						LN		126		5		false		           5   A    Typically, yes.				false

		3277						LN		126		6		false		           6   Q    Do you know if there was an IIR issued in this case?				false

		3278						LN		126		7		false		           7   A    No, I don't remember.				false

		3279						LN		126		8		false		           8   Q    Okay.  But you would agree that if there was one, it				false

		3280						LN		126		9		false		           9        would have gone to you, correct, to give you notice of				false

		3281						LN		126		10		false		          10        the investigation?				false

		3282						LN		126		11		false		          11   A    Yes, sir.				false

		3283						LN		126		12		false		          12   Q    Okay.  Now, on the 21st, you met with Alexander (sic),				false

		3284						LN		126		13		false		          13        Hatteberg and Santhuff to discuss his future; is that				false

		3285						LN		126		14		false		          14        right?				false

		3286						LN		126		15		false		          15   A    I don't know what date, but there was a meeting where I				false

		3287						LN		126		16		false		          16        did meet with Hatteberg and Jim Nobach and Ryan				false

		3288						LN		126		17		false		          17        Santhuff.				false

		3289						LN		126		18		false		          18   Q    Okay.  And is it true that at that meeting, you told				false

		3290						LN		126		19		false		          19        Santhuff that, first of all, you were unhappy with --				false

		3291						LN		126		20		false		          20        you didn't appreciate some of the information that				false

		3292						LN		126		21		false		          21        Santhuff provided to Internal Affairs?				false

		3293						LN		126		22		false		          22   A    No, I didn't.				false

		3294						LN		126		23		false		          23   Q    It's true, is it not, that you said that -- that you				false

		3295						LN		126		24		false		          24        had been hearing that Santhuff was considering leaving				false

		3296						LN		126		25		false		          25        Aviation?				false

		3297						PG		127		0		false		page 127				false

		3298						LN		127		1		false		           1   A    I don't remember that.  I could have, but I just don't				false

		3299						LN		127		2		false		           2        remember.				false

		3300						LN		127		3		false		           3   Q    All right.  And it's true, is it not, that you told				false

		3301						LN		127		4		false		           4        Santhuff at this meeting that if he wants to stay in				false

		3302						LN		127		5		false		           5        Aviation, he will have to let everything go that's				false

		3303						LN		127		6		false		           6        happened in the past?				false

		3304						LN		127		7		false		           7   A    I don't remember that.				false

		3305						LN		127		8		false		           8   Q    Stop interrogating employees?				false

		3306						LN		127		9		false		           9   A    I don't remember if -- I don't remember if that				false

		3307						LN		127		10		false		          10        conversation was had at that meeting.  I just don't				false

		3308						LN		127		11		false		          11        remember it.  I wouldn't put it past saying that				false

		3309						LN		127		12		false		          12        because that was a concern; that employees in the				false

		3310						LN		127		13		false		          13        aviation section had reported that he was basically				false

		3311						LN		127		14		false		          14        making them feel uncomfortable and interrogating --				false

		3312						LN		127		15		false		          15        interrogated.				false

		3313						LN		127		16		false		          16   Q    Okay.  So you told him to stop making others feel				false

		3314						LN		127		17		false		          17        uncomfortable in the workplace?				false

		3315						LN		127		18		false		          18   A    That could have happened.  I'm not sure if it happened				false

		3316						LN		127		19		false		          19        at that meeting, but I wouldn't put it past me to				false

		3317						LN		127		20		false		          20        mention that.				false

		3318						LN		127		21		false		          21   Q    Okay.  And then sometime during that meeting, isn't it				false

		3319						LN		127		22		false		          22        true that Ryan Santhuff said he can't stay here				false

		3320						LN		127		23		false		          23        anymore?				false

		3321						LN		127		24		false		          24   A    I don't remember that.				false

		3322						LN		127		25		false		          25   Q    Did you walk away from the meeting feeling that he was				false

		3323						PG		128		0		false		page 128				false

		3324						LN		128		1		false		           1        leaving?				false

		3325						LN		128		2		false		           2   A    I don't remember.				false

		3326						LN		128		3		false		           3   Q    Okay.  All right and --				false

		3327						LN		128		4		false		           4   A    Again --				false

		3328						LN		128		5		false		           5   Q    I'm sorry?				false

		3329						LN		128		6		false		           6   A    I'm not sure which meeting you're referring to.  Is				false

		3330						LN		128		7		false		           7        this the meeting that he said that he wanted to -- that				false

		3331						LN		128		8		false		           8        he wanted to leave Aviation?				false

		3332						LN		128		9		false		           9   Q    Well, let me ask you this:  Did you attend a meeting				false

		3333						LN		128		10		false		          10        where he said he was going to leave Aviation?				false

		3334						LN		128		11		false		          11   A    Yes, sir.				false

		3335						LN		128		12		false		          12   Q    Okay.  Tell us what he said to you.				false

		3336						LN		128		13		false		          13   A    Okay.				false

		3337						LN		128		14		false		          14   Q    Tell us what he said to you, please.				false

		3338						LN		128		15		false		          15   A    He told me that he wanted -- that he was going to leave				false

		3339						LN		128		16		false		          16        Aviation, in so many words.				false

		3340						LN		128		17		false		          17   Q    Did you try to stop him?				false

		3341						LN		128		18		false		          18   A    I did.				false

		3342						LN		128		19		false		          19   Q    What did you say?				false

		3343						LN		128		20		false		          20   A    I told him -- I asked him, I almost -- literally almost				false

		3344						LN		128		21		false		          21        begged Ryan Santhuff to stay in the unit.  I told				false

		3345						LN		128		22		false		          22        Santhuff that I needed him in the unit, and that I was				false

		3346						LN		128		23		false		          23        confident that we can work this thing out that they had				false

		3347						LN		128		24		false		          24        between -- between Jim Nobach and him.  I was confident				false

		3348						LN		128		25		false		          25        we can work this out.  Stay in the unit.  Let's work				false

		3349						PG		129		0		false		page 129				false

		3350						LN		129		1		false		           1        this out.  And he said that he wanted to leave, and so				false

		3351						LN		129		2		false		           2        that's when I told him -- I said, Okay.  Do me a favor.				false

		3352						LN		129		3		false		           3        Take the weekend.  Think about it and then come back				false

		3353						LN		129		4		false		           4        and let your sergeant know if you're going to leave or				false

		3354						LN		129		5		false		           5        not.				false

		3355						LN		129		6		false		           6   Q    If you would -- actually, you don't need to look at				false

		3356						LN		129		7		false		           7        this one, but let me ask you:  Did there come a time				false

		3357						LN		129		8		false		           8        when you had a meeting with a union president by the				false

		3358						LN		129		9		false		           9        name of Merrill?				false

		3359						LN		129		10		false		          10   A    I've had several meetings with Merrill.  I don't know				false

		3360						LN		129		11		false		          11        if I met with Merrill on this particular incident.  I				false

		3361						LN		129		12		false		          12        just don't remember.				false

		3362						LN		129		13		false		          13   Q    Okay.				false

		3363						LN		129		14		false		          14                  MR. SHERIDAN:  I just need a moment, Your				false

		3364						LN		129		15		false		          15        Honor.  My computer is slowing down.				false

		3365						LN		129		16		false		          16   Q    (By Mr. Sheridan) All right.  Going back to October --				false

		3366						LN		129		17		false		          17        I'm sorry.  Going back to November 2016.				false

		3367						LN		129		18		false		          18             Do you recall meeting with -- with Jeff Merrill				false

		3368						LN		129		19		false		          19        who was then the president of the WSPTA?				false

		3369						LN		129		20		false		          20   A    I don't remember.				false

		3370						LN		129		21		false		          21   Q    Okay.  Do you recall saying at some point during any				false

		3371						LN		129		22		false		          22        meeting with Chief Merrill -- with Mr. Merrill that --				false

		3372						LN		129		23		false		          23        words to the effect of, If Ryan doesn't drop any				false

		3373						LN		129		24		false		          24        claims, that you're going to, I guess, go after him on				false

		3374						LN		129		25		false		          25        truthfulness issues?				false

		3375						PG		130		0		false		page 130				false

		3376						LN		130		1		false		           1   A    No.				false

		3377						LN		130		2		false		           2   Q    Did you ever say that to anybody?				false

		3378						LN		130		3		false		           3   A    No, sir.				false

		3379						LN		130		4		false		           4   Q    Did you ever claim to have several truthful issues on				false

		3380						LN		130		5		false		           5        Santhuff that, if investigated deeper, might have dire				false

		3381						LN		130		6		false		           6        consequences for him?				false

		3382						LN		130		7		false		           7   A    There were -- I don't remember having that conversation				false

		3383						LN		130		8		false		           8        with Merrill.  Is that the question that you're asking				false

		3384						LN		130		9		false		           9        me?				false

		3385						LN		130		10		false		          10   Q    Yes.				false

		3386						LN		130		11		false		          11   A    No, sir.  I don't remember having that conversation				false

		3387						LN		130		12		false		          12        with him.				false

		3388						LN		130		13		false		          13   Q    Did you ever believe that you had several truthful				false

		3389						LN		130		14		false		          14        issues on Santhuff?				false

		3390						LN		130		15		false		          15   A    Some very questionable issues about his integrity, yes.				false

		3391						LN		130		16		false		          16   Q    All right.  Going back how far, sir?				false

		3392						LN		130		17		false		          17   A    I don't know.				false

		3393						LN		130		18		false		          18   Q    Okay.  All right.  Okay.  I have one more thing to do,				false

		3394						LN		130		19		false		          19        and that is Exhibit 214, if you'll take a look at that.				false

		3395						LN		130		20		false		          20   A    Okay.  Okay.				false

		3396						LN		130		21		false		          21   Q    Okay.  What do you have in front of you, sir?				false

		3397						LN		130		22		false		          22   A    It looks like an e-mail from Debb Tindall to me on				false

		3398						LN		130		23		false		          23        November 16, 2016.				false

		3399						LN		130		24		false		          24   Q    All right.  And that's a document that you did receive?				false

		3400						LN		130		25		false		          25   A    Yes.				false

		3401						PG		131		0		false		page 131				false

		3402						LN		131		1		false		           1   Q    Okay.  And look at the second page, and there's some				false

		3403						LN		131		2		false		           2        handwriting there.				false

		3404						LN		131		3		false		           3   A    Okay.  Okay.				false

		3405						LN		131		4		false		           4   Q    And can you decipher that?				false

		3406						LN		131		5		false		           5   A    No.				false

		3407						LN		131		6		false		           6   Q    Okay.  But you did get the first piece -- the first				false

		3408						LN		131		7		false		           7        page, right?				false

		3409						LN		131		8		false		           8   A    Yes.				false

		3410						LN		131		9		false		           9   Q    And the second?				false

		3411						LN		131		10		false		          10                  MR. SHERIDAN:  All right.  Plaintiff offers				false

		3412						LN		131		11		false		          11        215 -- 214.				false

		3413						LN		131		12		false		          12                  MR. BIGGS:  It's in.				false

		3414						LN		131		13		false		          13                  THE COURT:  All right.  So this had been				false

		3415						LN		131		14		false		          14        provisionally admitted.  We just needed Captain				false

		3416						LN		131		15		false		          15        Alexander to lay the foundation, which he has, so it's				false

		3417						LN		131		16		false		          16        admitted.				false

		3418						LN		131		17		false		          17                  MR. SHERIDAN:  All right.  We have no further				false

		3419						LN		131		18		false		          18        questions.				false

		3420						LN		131		19		false		          19                  THE COURT:  Mr. Biggs?				false
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		3660						LN		140		16		false		          16        professionalism, skill, things like that for Aviation?				false

		3661						LN		140		17		false		          17   A    You better believe it.				false

		3662						LN		140		18		false		          18   Q    Tell us about that, please.				false

		3663						LN		140		19		false		          19   A    Well, Aviation, you know -- those individuals, they fly				false

		3664						LN		140		20		false		          20        airplanes, and sometimes I'm on the airplane with them,				false

		3665						LN		140		21		false		          21        okay, and I want to make sure that they are very well				false

		3666						LN		140		22		false		          22        trained.  I want to make sure that they're adhering to				false

		3667						LN		140		23		false		          23        the rules and regulations of the FAA and internal				false

		3668						LN		140		24		false		          24        rules, safety rules that are within the aviation				false

		3669						LN		140		25		false		          25        section.  I -- I expect my leaders, my subordinate				false

		3670						LN		140		25		false		                            Alexander, J. - Cross by Mr. Biggs				false
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		3672						LN		141		1		false		           1        leaders to lead.				false

		3673						LN		141		2		false		           2   Q    That would be Lieutenant Nobach?				false

		3674						LN		141		3		false		           3   A    Lieutenant Nobach and those sergeants as well because				false

		3675						LN		141		4		false		           4        the bottom line, they answer to me as well, you know.				false

		3676						LN		141		5		false		           5        So I expect those individuals to lead in a manner to				false

		3677						LN		141		6		false		           6        where, you know, people feel respected.				false

		3678						LN		141		7		false		           7             Again, it's very important to me that we create an				false

		3679						LN		141		8		false		           8        environment to where people love to come to work.  If				false

		3680						LN		141		9		false		           9        I -- if we are doing that, then I feel accomplished.				false

		3681						LN		141		10		false		          10        So I expect my -- my leaders to lead.  Lead by example.				false

		3682						LN		141		11		false		          11   Q    And why do we have an aviation section?  Why do you				false

		3683						LN		141		12		false		          12        have that?				false

		3684						LN		141		13		false		          13   A    Well, Aviation -- well, we fly the governor around the				false

		3685						LN		141		14		false		          14        state.  And the other thing is we have traffic law				false

		3686						LN		141		15		false		          15        enforcement duties for our aviation section as well.				false

		3687						LN		141		16		false		          16        So they -- they work in conjunction with the troopers				false

		3688						LN		141		17		false		          17        on the ground and communicate.				false

		3689						LN		141		18		false		          18   Q    Okay.  And do you ever get called out for special				false

		3690						LN		141		19		false		          19        emergencies or problems?				false

		3691						LN		141		20		false		          20   A    Yes.  Our aviation section -- yes.  You know, for				false

		3692						LN		141		21		false		          21        instance, the -- the mudslide that we had up north,				false

		3693						LN		141		22		false		          22        Oso.				false

		3694						LN		141		23		false		          23   Q    Oso?				false

		3695						LN		141		24		false		          24   A    Yes.  So they got called out to participate in that as				false

		3696						LN		141		25		false		          25        well.  And they also transport detectives from Point A				false

		3697						LN		141		25		false		                            Alexander, J. - Cross by Mr. Biggs				false
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		3699						LN		142		1		false		           1        to Point B, you know.  If we have a SWAT incident				false

		3700						LN		142		2		false		           2        that's going to go down over in Eastern Washington,				false

		3701						LN		142		3		false		           3        then we need to get the resources to where they need to				false

		3702						LN		142		4		false		           4        be.				false

		3703						LN		142		5		false		           5   Q    So if there was something happening in the Tri-Cities,				false

		3704						LN		142		6		false		           6        an officer-involved shooting or some kind of thing,				false

		3705						LN		142		7		false		           7        would Aviation be involved in that?				false

		3706						LN		142		8		false		           8   A    Yes.  They would more than likely be transporting the				false

		3707						LN		142		9		false		           9        chief and -- over to that location.				false

		3708						LN		142		10		false		          10   Q    And how did your work at Oso work out?				false

		3709						LN		142		11		false		          11   A    Um, you know, to be honest with you, I don't remember,				false

		3710						LN		142		12		false		          12        you know, how things went with the Oso.  I'm not even				false

		3711						LN		142		13		false		          13        sure if I was in there when Oso occurred.				false

		3712						LN		142		14		false		          14   Q    Can you tell us who was in charge of Aviation's work at				false

		3713						LN		142		15		false		          15        Oso?				false

		3714						LN		142		16		false		          16   A    Yes.  Lieutenant Nobach was in charge of Aviation at				false

		3715						LN		142		17		false		          17        the time.				false

		3716						LN		142		18		false		          18   Q    Okay.  When you supervised Lieutenant Nobach, what was				false

		3717						LN		142		19		false		          19        your general opinion of his work, his abilities, things				false

		3718						LN		142		20		false		          20        like that?				false

		3719						LN		142		21		false		          21   A    Lieutenant Nobach, he -- he knows aviation.  That's his				false

		3720						LN		142		22		false		          22        thing.  He knows aviation inside and out, so I never				false

		3721						LN		142		23		false		          23        questioned his ability, you know, when it came down				false

		3722						LN		142		24		false		          24        to -- to the rules and regulations, you know, that are				false

		3723						LN		142		25		false		          25        associated with the aviation program.				false

		3724						LN		142		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		3725						PG		143		0		false		page 143				false

		3726						LN		143		1		false		           1             He was -- he's always available.  He's very				false

		3727						LN		143		2		false		           2        dependable, very flexible.  And what I mean by that is				false

		3728						LN		143		3		false		           3        we were limited in the number of pilots that we had in				false

		3729						LN		143		4		false		           4        the unit, and the lieutenant of that unit has a lot of				false

		3730						LN		143		5		false		           5        administrative responsibilities, and Jim Nobach would				false

		3731						LN		143		6		false		           6        work in the evenings, you know, to get that stuff done				false

		3732						LN		143		7		false		           7        so he can also fly missions.				false

		3733						LN		143		8		false		           8             Again, we just didn't have a whole lot of pilots,				false

		3734						LN		143		9		false		           9        so I appreciated his flexibility and willingness to				false

		3735						LN		143		10		false		          10        step up and do that, and that's what I expect from my				false

		3736						LN		143		11		false		          11        leader.  You know, I expect that they lead by example,				false

		3737						LN		143		12		false		          12        and they don't ask their people to do more than they're				false

		3738						LN		143		13		false		          13        willing to do.				false

		3739						LN		143		14		false		          14   Q    Do you have an opinion about Lieutenant Nobach as a				false

		3740						LN		143		15		false		          15        flight instructor?				false

		3741						LN		143		16		false		          16   A    You know, to be honest, I don't know a whole lot about				false

		3742						LN		143		17		false		          17        that.  You know, I've never flown a plane, nor do I				false

		3743						LN		143		18		false		          18        desire to, but as far as I know, from what I've heard				false

		3744						LN		143		19		false		          19        from -- from his sergeants, he's top notch.				false

		3745						LN		143		20		false		          20   Q    Let me ask you a question.  Lieutenant Nobach was the				false

		3746						LN		143		21		false		          21        only certified flight instructor at the time in that				false

		3747						LN		143		22		false		          22        section, right?				false

		3748						LN		143		23		false		          23   A    Yeah -- I -- I'm not sure what classifies as a				false

		3749						LN		143		24		false		          24        certified specialist.				false

		3750						LN		143		25		false		          25   Q    Let me just get directly to the question.				false
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		3752						PG		144		0		false		page 144				false

		3753						LN		144		1		false		           1   A    Okay.				false

		3754						LN		144		2		false		           2   Q    In your opinion, was Lieutenant Nobach indispensable?				false

		3755						LN		144		3		false		           3        If he did something stupid and got called out for it,				false

		3756						LN		144		4		false		           4        would the whole program fall?				false

		3757						LN		144		5		false		           5   A    No.  He's replaceable.				false

		3758						LN		144		6		false		           6   Q    Okay.  On that topic, tell us a little bit, if you				false

		3759						LN		144		7		false		           7        would, please.  What is your philosophy and your				false

		3760						LN		144		8		false		           8        approach to things like discrimination in the				false

		3761						LN		144		9		false		           9        workplace?				false

		3762						LN		144		10		false		          10   A    That's something that I take very serious.  You know,				false

		3763						LN		144		11		false		          11        that's also part of my spiel when I go to different				false

		3764						LN		144		12		false		          12        sections.  You know, I lay it right out there:  Hey,				false

		3765						LN		144		13		false		          13        guys, look, I love to have fun.  I love to create a				false

		3766						LN		144		14		false		          14        great work environment, but under no circumstances will				false

		3767						LN		144		15		false		          15        I tolerate -- what do you call it?  Boy, just drawing a				false

		3768						LN		144		16		false		          16        blank right now.				false

		3769						LN		144		17		false		          17   Q    Discrimination?				false

		3770						LN		144		18		false		          18   A    Well, discrimination, but -- yeah, discrimination or				false

		3771						LN		144		19		false		          19        off-color jokes.				false

		3772						LN		144		20		false		          20   Q    Okay.				false

		3773						LN		144		21		false		          21   A    Don't support that.  Gets you in trouble.  I've been				false

		3774						LN		144		22		false		          22        around for a long time, and I've seen how things can				false

		3775						LN		144		23		false		          23        get you in trouble.  So, yes, absolutely.				false

		3776						LN		144		24		false		          24        Discrimination, no.  Sexual harassment, no.				false

		3777						LN		144		25		false		          25        Retaliation, absolutely not.				false

		3778						LN		144		25		false		                            Alexander, J. - Cross by Mr. Biggs				false
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		3780						LN		145		1		false		           1   Q    And if you get wind of a problem like that, harassment,				false

		3781						LN		145		2		false		           2        retaliation, what do you do?				false

		3782						LN		145		3		false		           3   A    Immediately act.				false

		3783						LN		145		4		false		           4   Q    And I think you talked to us a little bit before.  Do				false

		3784						LN		145		5		false		           5        you have options in terms of how you act about those				false

		3785						LN		145		6		false		           6        kinds of problems?				false

		3786						LN		145		7		false		           7   A    Yes.				false

		3787						LN		145		8		false		           8   Q    Tell us about those options, please.				false

		3788						LN		145		9		false		           9   A    Well, depending on the information, the first thing I'm				false

		3789						LN		145		10		false		          10        going to do, any time I get something like a sexual				false

		3790						LN		145		11		false		          11        harassment or discrimination complaint, the first place				false

		3791						LN		145		12		false		          12        I'm going to is OPS or HRD because I'm not the subject				false

		3792						LN		145		13		false		          13        matter expert on it, and I know that you can get				false

		3793						LN		145		14		false		          14        yourself in trouble and the agency in trouble if you				false

		3794						LN		145		15		false		          15        get that wrong.  So the first place I go to for a				false

		3795						LN		145		16		false		          16        consultation is to the subject matter experts, and				false

		3796						LN		145		17		false		          17        that's what I normally do.				false

		3797						LN		145		18		false		          18   Q    Let me just stop you.  You used a couple acronyms				false

		3798						LN		145		19		false		          19        and --				false

		3799						LN		145		20		false		          20   A    Oh, I'm sorry.				false

		3800						LN		145		21		false		          21   Q    -- we've been hearing them, and I want to make sure.				false

		3801						LN		145		22		false		          22        HRD, what's that?				false

		3802						LN		145		23		false		          23   A    The Human Resource Division.				false

		3803						LN		145		24		false		          24   Q    And OPS is the --				false

		3804						LN		145		25		false		          25   A    The Office of Professional Standards.				false
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		3807						LN		146		1		false		           1   Q    And that's Internal Affairs?				false

		3808						LN		146		2		false		           2   A    Yes, sir.				false

		3809						LN		146		3		false		           3   Q    And you go to those in most cases where you get some				false

		3810						LN		146		4		false		           4        kind of a problem involving harassment, retaliation,				false

		3811						LN		146		5		false		           5        that sort of thing?				false

		3812						LN		146		6		false		           6   A    Yes, sir.				false

		3813						LN		146		7		false		           7   Q    Okay.  And when you got this complaint that was raised				false

		3814						LN		146		8		false		           8        up to you about Brenda Biscay, did you do that?  You				false

		3815						LN		146		9		false		           9        followed that procedure?				false

		3816						LN		146		10		false		          10   A    Yes, sir.				false

		3817						LN		146		11		false		          11   Q    And you've already described for us what -- what your				false

		3818						LN		146		12		false		          12        conclusions were.  It wasn't what you called a major				false

		3819						LN		146		13		false		          13        violation, right?				false

		3820						LN		146		14		false		          14   A    Correct.				false

		3821						LN		146		15		false		          15                  MR. SHERIDAN:  Now, Your Honor, I'm going to				false

		3822						LN		146		16		false		          16        object to leading.				false

		3823						LN		146		17		false		          17                  THE COURT:  Overruled.				false

		3824						LN		146		18		false		          18                  MR. SHERIDAN:  All right.				false

		3825						LN		146		19		false		          19   Q    (By Mr. Biggs) Thank you, Assistant Chief.				false

		3826						LN		146		20		false		          20             And you talked to us a little bit about how you				false

		3827						LN		146		21		false		          21        coordinate with the two other departments, kind of a				false

		3828						LN		146		22		false		          22        three-legged stool thing, right?  What happens if you				false

		3829						LN		146		23		false		          23        go to OPS and you say, Yeah, I don't think this really				false

		3830						LN		146		24		false		          24        needs -- doesn't need to be in your bailiwick, and OPS				false

		3831						LN		146		25		false		          25        says, Well, I don't know; I think we should grab this				false
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		3834						LN		147		1		false		           1        one.  What happens then?				false

		3835						LN		147		2		false		           2   A    Well, for me?  I'm going to probably -- I'm probably				false

		3836						LN		147		3		false		           3        going to lean more towards OPS because that commander				false

		3837						LN		147		4		false		           4        is the standards officer for the agency.				false

		3838						LN		147		5		false		           5             But, hypothetically, let's say if we didn't agree,				false

		3839						LN		147		6		false		           6        then I would assume that it will go up to the next				false

		3840						LN		147		7		false		           7        level in the chain which would be an assistant chief.				false

		3841						LN		147		8		false		           8   Q    Okay.  And then that person would be kind of the				false

		3842						LN		147		9		false		           9        arbiter of what happens?				false

		3843						LN		147		10		false		          10   A    Yes, sir.				false

		3844						LN		147		11		false		          11   Q    Okay.  Now, let's talk a little bit about this issue				false

		3845						LN		147		12		false		          12        with Ms. Biscay.  What information -- let me say, where				false

		3846						LN		147		13		false		          13        did your information come from that you were acting on?				false

		3847						LN		147		14		false		          14   A    The -- my initial notice of it came from Assistant				false

		3848						LN		147		15		false		          15        Chief Randy Drake.				false

		3849						LN		147		16		false		          16   Q    Okay.  And do you know where his information				false

		3850						LN		147		17		false		          17        originated?				false

		3851						LN		147		18		false		          18   A    His got the information from Captain James Riley.				false

		3852						LN		147		19		false		          19   Q    And where did his information originate?				false

		3853						LN		147		20		false		          20   A    And he got the information from Sergeant Sweeney.				false

		3854						LN		147		21		false		          21   Q    And where did Sergeant Sweeney get the information?				false

		3855						LN		147		22		false		          22   A    He got the information from Trooper Santhuff.				false

		3856						LN		147		23		false		          23   Q    Okay.  So all the information that you had about what				false

		3857						LN		147		24		false		          24        may or may not have happened that day started with				false

		3858						LN		147		25		false		          25        Santhuff and then was filtered through three, four, or				false
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		3861						LN		148		1		false		           1        five other people --				false

		3862						LN		148		2		false		           2   A    Yes, sir.				false

		3863						LN		148		3		false		           3   Q    -- until it arrived on your desk?				false

		3864						LN		148		4		false		           4   A    Yes, sir.				false

		3865						LN		148		5		false		           5   Q    And you mentioned that you talked to Sergeant Sweeney.				false

		3866						LN		148		6		false		           6        Sergeant Sweeney didn't have any actual knowledge of				false

		3867						LN		148		7		false		           7        what happened, right?				false

		3868						LN		148		8		false		           8   A    No, sir.				false

		3869						LN		148		9		false		           9   Q    He just knew what the plaintiff told him?				false

		3870						LN		148		10		false		          10   A    Yes, sir.				false

		3871						LN		148		11		false		          11   Q    After you made your decision, you'd mentioned that you				false

		3872						LN		148		12		false		          12        talked to the plaintiff.				false

		3873						LN		148		13		false		          13   A    Yes, sir.  Well, hold on.				false

		3874						LN		148		14		false		          14   Q    Okay.  I'm sorry.				false

		3875						LN		148		15		false		          15   A    After I made my decision?				false

		3876						LN		148		16		false		          16   Q    Oh, I'm sorry.  Your decision not to -- that it was not				false

		3877						LN		148		17		false		          17        to be an OPS issue.				false

		3878						LN		148		18		false		          18   A    I talked to the plaintiff before I made that decision.				false

		3879						LN		148		19		false		          19   Q    I see.  Okay.  And that's when he told you the things				false

		3880						LN		148		20		false		          20        that you described earlier?				false

		3881						LN		148		21		false		          21   A    Yes, sir.				false

		3882						LN		148		22		false		          22   Q    Any doubt in your mind about what he told you?				false

		3883						LN		148		23		false		          23   A    No, sir.				false

		3884						LN		148		24		false		          24   Q    Did OPS push back and say, Oh, no, no, no; this should				false

		3885						LN		148		25		false		          25        be an Internal Affairs deal?				false
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		3888						LN		149		1		false		           1   A    No, sir.				false

		3889						LN		149		2		false		           2   Q    And did Human Resources push back and say, Nope, this				false

		3890						LN		149		3		false		           3        is going to be a deal that we're going to look at?				false

		3891						LN		149		4		false		           4   A    No, sir.				false

		3892						LN		149		5		false		           5   Q    So as far as you could tell, they were all happy				false

		3893						LN		149		6		false		           6        with --				false

		3894						LN		149		7		false		           7                  MR. SHERIDAN:  Objection.  Leading and				false

		3895						LN		149		8		false		           8        speculation.				false

		3896						LN		149		9		false		           9   Q    -- you handling it?				false

		3897						LN		149		10		false		          10                  THE COURT:  I'll sustain on the speculation.				false

		3898						LN		149		11		false		          11   Q    (By Mr. Biggs) Did you have any doubt in your mind that				false

		3899						LN		149		12		false		          12        those two programs gave you permission to go forward?				false

		3900						LN		149		13		false		          13   A    Yes.				false

		3901						LN		149		14		false		          14                  MR. SHERIDAN:  Objection.  Again,				false

		3902						LN		149		15		false		          15        speculation.				false

		3903						LN		149		16		false		          16                  THE COURT:  Overruled.				false

		3904						LN		149		17		false		          17   Q    (By Mr. Biggs) I'm sorry.  Did you already answer?				false

		3905						LN		149		18		false		          18   A    Yes.  The answer was "yes."				false

		3906						LN		149		19		false		          19   Q    Okay.  We heard about this 095 thing, or 095, and that				false

		3907						LN		149		20		false		          20        can be good or bad, right?				false

		3908						LN		149		21		false		          21   A    That's correct.				false

		3909						LN		149		22		false		          22   Q    Let's just talk about the negative ones that we're				false

		3910						LN		149		23		false		          23        talking about here today.  How big of a deal is that?				false

		3911						LN		149		24		false		          24   A    Well, no one likes to be written up.  You know, no one				false

		3912						LN		149		25		false		          25        likes negative documentation in their files.  You know,				false

		3913						LN		149		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		3914						PG		150		0		false		page 150				false

		3915						LN		150		1		false		           1        it can impact your ability to -- to move around within				false

		3916						LN		150		2		false		           2        the agency or promote.  It could affect a lot of				false

		3917						LN		150		3		false		           3        different things, so it's -- it's not a fun thing.				false

		3918						LN		150		4		false		           4   Q    And what is it designed to do?				false

		3919						LN		150		5		false		           5   A    Well, in this -- when it comes down to discipline, it's				false

		3920						LN		150		6		false		           6        designed to have a conversation -- it documents the				false

		3921						LN		150		7		false		           7        counseling session.  You know, this is what we talked				false

		3922						LN		150		8		false		           8        about, and here are my expectations and here maybe is				false

		3923						LN		150		9		false		           9        what's going to happen if it continues on.  So it				false

		3924						LN		150		10		false		          10        documents the -- it documents the behavior and -- in				false

		3925						LN		150		11		false		          11        the -- in the conversation that leads into the				false

		3926						LN		150		12		false		          12        conversation, and it's -- there -- it's not just a --				false

		3927						LN		150		13		false		          13        there's a whole counseling session that goes with this				false

		3928						LN		150		14		false		          14        095.  It's not just, I write it up and slide it over to				false

		3929						LN		150		15		false		          15        you and you sign it.  No.  We're going to sit down and				false

		3930						LN		150		16		false		          16        we're going to have that hard conversation about what				false

		3931						LN		150		17		false		          17        we're dealing with, why we're here to talk about and				false

		3932						LN		150		18		false		          18        what we're here to talk about.  We're going to have				false

		3933						LN		150		19		false		          19        that conversation, and you're going to understand				false

		3934						LN		150		20		false		          20        that -- you know, what my expectations are going				false

		3935						LN		150		21		false		          21        forward.  So that's what it does.				false

		3936						LN		150		22		false		          22   Q    Based on what you heard through these three or four				false

		3937						LN		150		23		false		          23        people that told you what Trooper Santhuff was talking				false

		3938						LN		150		24		false		          24        about, what is your conclusion or understanding about				false

		3939						LN		150		25		false		          25        what Ms. Biscay actually did?				false

		3940						LN		150		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		3941						PG		151		0		false		page 151				false

		3942						LN		151		1		false		           1   A    As far as I understand, she rubbed her breasts up				false

		3943						LN		151		2		false		           2        against the back of Lieutenant Nobach's head.				false

		3944						LN		151		3		false		           3   Q    Did she ever say to you that she did that?				false

		3945						LN		151		4		false		           4   A    No, she didn't.				false

		3946						LN		151		5		false		           5   Q    Okay.  And the only time that you talked to her about				false

		3947						LN		151		6		false		           6        this was at the 095 sitdown, correct?				false

		3948						LN		151		7		false		           7   A    Correct.				false

		3949						LN		151		8		false		           8   Q    Okay.  And about how long did that meeting last, would				false

		3950						LN		151		9		false		           9        you say?				false

		3951						LN		151		10		false		          10   A    Probably about, I'd say, between 20 and 30 minutes.				false

		3952						LN		151		11		false		          11   Q    Okay.  And what was it that you felt that she did				false

		3953						LN		151		12		false		          12        wrong?  Can you just classify it for us?				false

		3954						LN		151		13		false		          13   A    Well, I -- she engaged in inappropriate behavior, you				false

		3955						LN		151		14		false		          14        know, for the workplace.  You know, I understand, you				false

		3956						LN		151		15		false		          15        know, based on how she described it, that was kind of				false

		3957						LN		151		16		false		          16        how things were done around there.  And -- and -- and,				false

		3958						LN		151		17		false		          17        you know, she went along with it because she was trying				false

		3959						LN		151		18		false		          18        to fit in, which made me sick to my stomach when I				false

		3960						LN		151		19		false		          19        heard that.				false

		3961						LN		151		20		false		          20   Q    Okay.  What do you mean by that, "She went along with				false

		3962						LN		151		21		false		          21        it because she was trying to fit in"?				false

		3963						LN		151		22		false		          22   A    Trying to be one of the boys, so to speak.  You know,				false

		3964						LN		151		23		false		          23        she was the only female out there, you know, and she				false

		3965						LN		151		24		false		          24        said, Well, basically, engaging in the behavior, you				false

		3966						LN		151		25		false		          25        know, inappropriate comments and so forth.				false

		3967						LN		151		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		3968						PG		152		0		false		page 152				false

		3969						LN		152		1		false		           1   Q    Okay.  And during this conversation with Ms. Biscay,				false

		3970						LN		152		2		false		           2        did she say that she participated in this herself?				false

		3971						LN		152		3		false		           3   A    Yeah.  Again, in a roundabout way, saying that's just				false

		3972						LN		152		4		false		           4        what happens out here in the area, yes.				false

		3973						LN		152		5		false		           5   Q    That's talking about the whole aviation section?				false

		3974						LN		152		6		false		           6   A    Yes.  Yes.  Within Aviation, yes.				false

		3975						LN		152		7		false		           7   Q    Okay.  And did Ms. Biscay tell you whether or not the				false

		3976						LN		152		8		false		           8        plaintiff engaged in that kind of behavior?				false

		3977						LN		152		9		false		           9   A    Yes, she did.				false

		3978						LN		152		10		false		          10   Q    What did she say about that?				false

		3979						LN		152		11		false		          11   A    Well, it was after I gave her the 095, and I asked				false

		3980						LN		152		12		false		          12        her -- I said, Okay, Brenda.  Do you have -- I called				false

		3981						LN		152		13		false		          13        her "Miss Brenda."  Do you have anything that you want				false

		3982						LN		152		14		false		          14        to add before you sign?  And she said no, and she				false

		3983						LN		152		15		false		          15        signed, but she said, But I do have something I would				false

		3984						LN		152		16		false		          16        like to talk about.  And so she signed the document and				false

		3985						LN		152		17		false		          17        I said, Okay, we're finished with the 095.  Okay.  Go				false

		3986						LN		152		18		false		          18        ahead, what do you got?  And that's when she went on to				false

		3987						LN		152		19		false		          19        say, Look, that's what happens out here.  And then she				false

		3988						LN		152		20		false		          20        threw this out there and said, you know, Santhuff is no				false

		3989						LN		152		21		false		          21        angel.				false

		3990						LN		152		22		false		          22             She said that Santhuff made inappropriate comments				false

		3991						LN		152		23		false		          23        about her teenage daughters.  And -- in Brenda's				false

		3992						LN		152		24		false		          24        office, she has pictures in her office, you know, with				false

		3993						LN		152		25		false		          25        her daughters, and you can -- there's no way that you				false

		3994						LN		152		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		3995						PG		153		0		false		page 153				false

		3996						LN		153		1		false		           1        can't tell that those young ladies are -- they're not				false

		3997						LN		153		2		false		           2        adults; they're teenagers.  So she told me that				false

		3998						LN		153		3		false		           3        Santhuff made some very inappropriate comments about				false

		3999						LN		153		4		false		           4        her teenage daughters, and she said, But I didn't				false

		4000						LN		153		5		false		           5        complain.  I thought it was creepy, but I didn't				false

		4001						LN		153		6		false		           6        complain because that's what -- the type of stuff that				false

		4002						LN		153		7		false		           7        goes on out there at the aviation section.				false

		4003						LN		153		8		false		           8   Q    Okay.  And so you then gave her this 095 -- is it				false

		4004						LN		153		9		false		           9        called discipline?				false

		4005						LN		153		10		false		          10   A    Well, in the manual it's called a sanction.  I would				false

		4006						LN		153		11		false		          11        categorize it as a level of discipline.				false

		4007						LN		153		12		false		          12   Q    Okay.  And what happens to the 095s, you know, when you				false

		4008						LN		153		13		false		          13        give it to someone, and they sign it and they give it				false

		4009						LN		153		14		false		          14        back to you?				false

		4010						LN		153		15		false		          15   A    Mm-hm.				false

		4011						LN		153		16		false		          16   Q    Where does it go, and how does it work?				false

		4012						LN		153		17		false		          17   A    It goes in the supervisory file.  The supervisor's file				false

		4013						LN		153		18		false		          18        stays in my office, for instance, and it's locked in my				false

		4014						LN		153		19		false		          19        cabinet.				false

		4015						LN		153		20		false		          20   Q    For how long is it retained?				false

		4016						LN		153		21		false		          21   A    Um, I think it's retained for the entire year.				false

		4017						LN		153		22		false		          22        However, if additional behavior that's similar				false

		4018						LN		153		23		false		          23        continues, then it can stay in -- in the file beyond				false

		4019						LN		153		24		false		          24        the year.				false

		4020						LN		153		25		false		          25   Q    Okay.  It's not like you --				false

		4021						LN		153		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		4022						PG		154		0		false		page 154				false

		4023						LN		154		1		false		           1                  THE COURT:  Mr. Biggs --				false

		4024						LN		154		2		false		           2   Q    (By Mr. Biggs) -- talking high school, and it's going				false

		4025						LN		154		3		false		           3        on your permanent record.  This is something that has				false

		4026						LN		154		4		false		           4        a -- an expiration time on it?				false

		4027						LN		154		5		false		           5   A    Yes, sir.				false

		4028						LN		154		6		false		           6                  THE COURT:  Mr. Biggs, let's take our				false

		4029						LN		154		7		false		           7        afternoon break.				false

		4030						LN		154		8		false		           8                  MR. BIGGS:  Thank you, Your Honor.				false

		4031						LN		154		9		false		           9                  THE COURT:  It's 2:45, so let's take our				false

		4032						LN		154		10		false		          10        15-minute break.  We'll be back at 3:00.				false

		4033						LN		154		11		false		          11             All rise.				false

		4034						LN		154		12		false		          12                       (Recess taken.)				false

		4035						LN		154		13		false		          13                  THE COURT:  Thank you.  Please be seated.				false

		4036						LN		154		14		false		          14                       (Pause in proceedings.)				false

		4037						LN		154		15		false		          15                  THE CLERK:  All rise.				false

		4038						LN		154		16		false		          16                       (Jury present.)				false

		4039						LN		154		17		false		          17                  THE COURT:  Thank you.  Please be seated.				false

		4040						LN		154		18		false		          18             Mr. Biggs.				false

		4041						LN		154		19		false		          19                  MR. BIGGS:  Yes.  Thank you, Your Honor.				false

		4042						LN		154		20		false		          20                  THE COURT:  And you're still under oath.				false

		4043						LN		154		21		false		          21                  MR. BIGGS:  Still not used to this setup				false

		4044						LN		154		22		false		          22        here.				false

		4045						LN		154		23		false		          23   Q    (By Mr. Biggs) Assistant Chief, we were talking a				false

		4046						LN		154		24		false		          24        little bit about the situation with Brenda Biscay and				false

		4047						LN		154		25		false		          25        the resulting work that you did.  As part of deciding				false

		4048						LN		154		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		4049						PG		155		0		false		page 155				false

		4050						LN		155		1		false		           1        what -- what remedy you would have where you eventually				false

		4051						LN		155		2		false		           2        said 095s would be good, did you talk to either				false

		4052						LN		155		3		false		           3        Ms. Biscay or Mr. Nobach -- Lieutenant Nobach before				false

		4053						LN		155		4		false		           4        you made the 095 decision?				false

		4054						LN		155		5		false		           5   A    No.				false

		4055						LN		155		6		false		           6   Q    Okay.  And is that -- is that typically how you handle				false

		4056						LN		155		7		false		           7        those things?				false

		4057						LN		155		8		false		           8   A    Well, I mean, in this particular situation, I have the				false

		4058						LN		155		9		false		           9        information that I -- that I needed.  I -- I believed				false

		4059						LN		155		10		false		          10        Ryan Santhuff.				false

		4060						LN		155		11		false		          11   Q    Okay.  And that is typical to talk to the complaining				false

		4061						LN		155		12		false		          12        party?				false

		4062						LN		155		13		false		          13   A    Yes.				false

		4063						LN		155		14		false		          14   Q    When you went about this work -- now, we spent hours				false

		4064						LN		155		15		false		          15        looking at procedures and all this today -- did you				false

		4065						LN		155		16		false		          16        follow procedure?				false

		4066						LN		155		17		false		          17   A    Yes, sir.				false

		4067						LN		155		18		false		          18   Q    When the plaintiff's attorney showed you charts and				false

		4068						LN		155		19		false		          19        things like that, did those apply to the work that you				false

		4069						LN		155		20		false		          20        were doing?				false

		4070						LN		155		21		false		          21   A    They do apply to work that I do, yes.				false

		4071						LN		155		22		false		          22   Q    Okay.  But did they apply to work that you were doing				false

		4072						LN		155		23		false		          23        in what we -- the Biscay incident?				false

		4073						LN		155		24		false		          24   A    Yes.				false

		4074						LN		155		25		false		          25   Q    Okay.  And it was whose call whether or not to follow				false

		4075						LN		155		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		4076						PG		156		0		false		page 156				false

		4077						LN		156		1		false		           1        the OPS track?				false

		4078						LN		156		2		false		           2   A    It was my call.				false

		4079						LN		156		3		false		           3   Q    Okay.  As far as you know, you followed procedure all				false

		4080						LN		156		4		false		           4        the way down the line?				false

		4081						LN		156		5		false		           5   A    Yes.				false

		4082						LN		156		6		false		           6                  MR. SHERIDAN:  Objection, leading again.				false

		4083						LN		156		7		false		           7                  THE COURT:  Overruled.				false

		4084						LN		156		8		false		           8   Q    (By Mr. Biggs) What I would like you to tell us, you				false

		4085						LN		156		9		false		           9        told us what you thought Ms. Biscay actually did that				false

		4086						LN		156		10		false		          10        was wrong, right?				false

		4087						LN		156		11		false		          11   A    Yes.				false

		4088						LN		156		12		false		          12   Q    Now, would you do the same, please, for Lieutenant				false

		4089						LN		156		13		false		          13        Nobach?  Tell us what you determined Lieutenant Nobach				false

		4090						LN		156		14		false		          14        did that was wrong.				false

		4091						LN		156		15		false		          15   A    Well, I -- Lieutenant -- in my opinion, Lieutenant				false

		4092						LN		156		16		false		          16        Nobach allowed behavior to exist in his -- in his unit,				false

		4093						LN		156		17		false		          17        and that's what he did wrong.				false

		4094						LN		156		18		false		          18   Q    Okay.  Did you conclude or have any evidence to support				false

		4095						LN		156		19		false		          19        the notion that Lieutenant Nobach asked for this to				false

		4096						LN		156		20		false		          20        occur?				false

		4097						LN		156		21		false		          21   A    No.				false

		4098						LN		156		22		false		          22   Q    Or that he encouraged it in any way?				false

		4099						LN		156		23		false		          23   A    No.				false

		4100						LN		156		24		false		          24   Q    Okay.  So why did he get an 095?				false

		4101						LN		156		25		false		          25   A    He got an 095 because I felt that he needed to work on				false

		4102						LN		156		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		4103						PG		157		0		false		page 157				false

		4104						LN		157		1		false		           1        his leadership.  He needed to take control of his unit				false

		4105						LN		157		2		false		           2        and to stop that behavior, stop that type of a				false

		4106						LN		157		3		false		           3        loosey-goose stuff, that playing around, and that's not				false

		4107						LN		157		4		false		           4        what we expect in the workplace.  What they do after				false

		4108						LN		157		5		false		           5        work, that's on them, but as long as they're in work,				false

		4109						LN		157		6		false		           6        that should not occur.  It will not occur under my				false

		4110						LN		157		7		false		           7        command.				false

		4111						LN		157		8		false		           8   Q    No off-color jokes?  None of that stuff?				false

		4112						LN		157		9		false		           9   A    None of that stuff.  No discrimination.  No				false

		4113						LN		157		10		false		          10        retaliation.  No, it's not going to happen.				false

		4114						LN		157		11		false		          11   Q    And then to support that 095 conclusion that you made,				false

		4115						LN		157		12		false		          12        did you also order some training?				false

		4116						LN		157		13		false		          13   A    I did.  I ordered Jim Nobach to seek sexual -- to seek				false

		4117						LN		157		14		false		          14        training for -- for the unit and sometimes, you know,				false

		4118						LN		157		15		false		          15        we -- when we tell our troopers to go in and do this				false

		4119						LN		157		16		false		          16        type of training, it's online, and I told Jim, nope, I				false

		4120						LN		157		17		false		          17        want someone in our face talking and have some				false

		4121						LN		157		18		false		          18        dialogues about this type of incident.  I want to make				false

		4122						LN		157		19		false		          19        sure that everyone in that unit knew that this was a				false

		4123						LN		157		20		false		          20        serious deal and that they knew what behavior could be				false

		4124						LN		157		21		false		          21        considered inappropriate, you know, as far as sexual				false

		4125						LN		157		22		false		          22        harassment.  I even attended the training to make it --				false

		4126						LN		157		23		false		          23        to drive it home how important it is and how serious I				false

		4127						LN		157		24		false		          24        was regarding what was going on, and that -- captains				false

		4128						LN		157		25		false		          25        don't do that, but I did.				false

		4129						LN		157		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		4130						PG		158		0		false		page 158				false

		4131						LN		158		1		false		           1   Q    Okay.  All right.  After the 095 to Lieutenant Nobach,				false

		4132						LN		158		2		false		           2        after the training, how many problems did you have with				false

		4133						LN		158		3		false		           3        him not running a tight ship after that?				false

		4134						LN		158		4		false		           4   A    I had no problems along those lines, no problems with				false

		4135						LN		158		5		false		           5        the horse playing or anything along that nature.  It				false

		4136						LN		158		6		false		           6        stopped immediately.				false

		4137						LN		158		7		false		           7   Q    Did what you ordered, then, take care of the problem?				false

		4138						LN		158		8		false		           8   A    Yes, it did.				false

		4139						LN		158		9		false		           9   Q    Is that what you had in mind when you ordered it?				false

		4140						LN		158		10		false		          10   A    Yes, sir.				false

		4141						LN		158		11		false		          11   Q    Let's jump ahead a little bit in time.  You talked a				false

		4142						LN		158		12		false		          12        little bit earlier about Lieutenant Nobach.  He				false

		4143						LN		158		13		false		          13        actually filed a -- I'm sorry.  Trooper Santhuff.  He				false

		4144						LN		158		14		false		          14        actually filed a formal complaint against you, didn't				false

		4145						LN		158		15		false		          15        he?				false

		4146						LN		158		16		false		          16   A    Yes, sir.				false

		4147						LN		158		17		false		          17   Q    And what was that complaint about?				false

		4148						LN		158		18		false		          18   A    To the best of my knowledge, that he felt that I didn't				false

		4149						LN		158		19		false		          19        do a thorough -- I didn't handle the situation that				false

		4150						LN		158		20		false		          20        occurred between Brenda and Lieutenant Nobach				false

		4151						LN		158		21		false		          21        appropriately.				false

		4152						LN		158		22		false		          22   Q    He thought you didn't do your job right?				false

		4153						LN		158		23		false		          23   A    Yes, sir.				false

		4154						LN		158		24		false		          24   Q    And does that make you angry?				false

		4155						LN		158		25		false		          25   A    Hmm.  I mean, that's his opinion, you know.  And -- I'm				false

		4156						LN		158		25		false		                            Alexander, J. - Cross by Mr. Biggs				false
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		4158						LN		159		1		false		           1        not surprised.  I mean, that happens.  Again, I've been				false

		4159						LN		159		2		false		           2        around for 29 years, and, you know -- and that just				false

		4160						LN		159		3		false		           3        doesn't surprise me that someone would say something				false

		4161						LN		159		4		false		           4        like that, that he would say that.				false

		4162						LN		159		5		false		           5   Q    And did that complaint that you didn't do your job				false

		4163						LN		159		6		false		           6        right go to Internal Affairs?				false

		4164						LN		159		7		false		           7   A    I think it did, yes.				false

		4165						LN		159		8		false		           8   Q    And -- and were you vindicated?				false

		4166						LN		159		9		false		           9   A    Yes, sir.				false

		4167						LN		159		10		false		          10   Q    Ryan Santhuff -- Trooper Santhuff has sued your				false

		4168						LN		159		11		false		          11        organization, the organization that you're near the top				false

		4169						LN		159		12		false		          12        of.  Are you angry with him for doing that?				false

		4170						LN		159		13		false		          13   A    No.  No, I'm not angry.  It's -- I mean, that's his				false

		4171						LN		159		14		false		          14        option.  You know, when I see Ryan -- we work at the				false

		4172						LN		159		15		false		          15        same building together, and I see him walking down the				false

		4173						LN		159		16		false		          16        hall -- it's, "Hey, Bud; how you doing?"  It's not				false

		4174						LN		159		17		false		          17        personal for me.  That's not personal to me.				false

		4175						LN		159		18		false		          18   Q    Okay.  Do you have any opinion about whistleblower				false

		4176						LN		159		19		false		          19        complaints, whether that's a good or a bad process for				false

		4177						LN		159		20		false		          20        the Patrol to have?				false

		4178						LN		159		21		false		          21                  MR. SHERIDAN:  Objection, speculation				false

		4179						LN		159		22		false		          22        (inaudible).				false

		4180						LN		159		23		false		          23                  THE COURT:  Well, the question is, "Do you				false

		4181						LN		159		24		false		          24        have an opinion," so that's not really speculation.				false

		4182						LN		159		25		false		          25                  MR. SHERIDAN:  It's opinion.				false
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		4185						LN		160		1		false		           1                  THE COURT:  Um, I'm going to sustain the				false

		4186						LN		160		2		false		           2        objection.				false

		4187						LN		160		3		false		           3   Q    (By Mr. Biggs) Well, Assistant Chief, you're aware of				false

		4188						LN		160		4		false		           4        the whistleblower process in the Patrol, right?				false

		4189						LN		160		5		false		           5   A    Yes, I did.  Yes, I am, and I support it.				false

		4190						LN		160		6		false		           6   Q    You support it?  Why?				false

		4191						LN		160		7		false		           7   A    Well, I think it's a good accountability mechanism, and				false

		4192						LN		160		8		false		           8        that's one of the big things why I joined the State				false

		4193						LN		160		9		false		           9        Patrol right from the beginning is because the Patrol,				false

		4194						LN		160		10		false		          10        it's a professional -- I was recruited by other law				false

		4195						LN		160		11		false		          11        enforcement agencies, but the reason I chose the State				false

		4196						LN		160		12		false		          12        Patrol is because it has a reputation as professional,				false

		4197						LN		160		13		false		          13        high-level integrity, and the one big thing that I				false

		4198						LN		160		14		false		          14        really like about the State Patrol that drew me to the				false

		4199						LN		160		15		false		          15        State Patrol, and still holds true today, is				false

		4200						LN		160		16		false		          16        accountability.  We don't sweep stuff under the carpet.				false

		4201						LN		160		17		false		          17        If we see something go down, we're going to deal with				false

		4202						LN		160		18		false		          18        it.				false

		4203						LN		160		19		false		          19   Q    Do you know whether or not a person can file a				false

		4204						LN		160		20		false		          20        whistleblower complaint anonymously so his boss, his				false

		4205						LN		160		21		false		          21        co-workers, nobody knows about it?				false

		4206						LN		160		22		false		          22   A    Yes.				false

		4207						LN		160		23		false		          23   Q    Is that part of the program, how it's set up?				false

		4208						LN		160		24		false		          24   A    Yes, sir.				false

		4209						LN		160		25		false		          25   Q    So, just for example, if you had a whistleblower				false

		4210						LN		160		25		false		                            Alexander, J. - Cross by Mr. Biggs				false
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		4212						LN		161		1		false		           1        complaint to file against another assistant chief, you				false

		4213						LN		161		2		false		           2        could do that and be totally anonymous?				false

		4214						LN		161		3		false		           3   A    Correct.				false

		4215						LN		161		4		false		           4   Q    Did the plaintiff ever use the anonymous system for any				false

		4216						LN		161		5		false		           5        of his complaints?				false

		4217						LN		161		6		false		           6   A    Not that I know of.				false

		4218						LN		161		7		false		           7   Q    When you were talking to Trooper Santhuff about the				false

		4219						LN		161		8		false		           8        Biscay incident, did he ever tell you whether or not he				false

		4220						LN		161		9		false		           9        was trying to keep a lid on it, that is, keep it				false

		4221						LN		161		10		false		          10        secret?				false

		4222						LN		161		11		false		          11   A    No.				false

		4223						LN		161		12		false		          12   Q    He did not say that he was trying to keep it secret?				false

		4224						LN		161		13		false		          13   A    No, sir.				false

		4225						LN		161		14		false		          14   Q    Did he tell you what he wanted?				false

		4226						LN		161		15		false		          15   A    Yes.  He told me -- well, basically, I asked him, Were				false

		4227						LN		161		16		false		          16        you offended?  There was something that led to that				false

		4228						LN		161		17		false		          17        question, and I think it was because it was a period of				false

		4229						LN		161		18		false		          18        time that had passed.  I asked him if he was offended.				false

		4230						LN		161		19		false		          19        He said no, and he said -- immediately responded to				false

		4231						LN		161		20		false		          20        that, I just wanted someone -- thought someone -- I				false

		4232						LN		161		21		false		          21        just thought someone should look into it.				false

		4233						LN		161		22		false		          22   Q    So he did want someone to deal with it in some fashion?				false

		4234						LN		161		23		false		          23   A    Yes.				false

		4235						LN		161		24		false		          24   Q    He wasn't trying to keep it secret?				false

		4236						LN		161		25		false		          25   A    No.				false

		4237						LN		161		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		4238						PG		162		0		false		page 162				false

		4239						LN		162		1		false		           1   Q    There was a complaint that was talked about in passing				false

		4240						LN		162		2		false		           2        here about some potential interference with the				false

		4241						LN		162		3		false		           3        governor's flight.  Did you get involved in that --				false

		4242						LN		162		4		false		           4        that issue?				false

		4243						LN		162		5		false		           5   A    Yes.  That was, I think it was part of the preliminary				false

		4244						LN		162		6		false		           6        investigation.				false

		4245						LN		162		7		false		           7   Q    And what was the conclusion there?				false

		4246						LN		162		8		false		           8   A    The conclusion was that it didn't -- it had no merit.				false

		4247						LN		162		9		false		           9        It didn't occur.				false

		4248						LN		162		10		false		          10   Q    He also made some complaints about e-mail deletion,				false

		4249						LN		162		11		false		          11        right?				false

		4250						LN		162		12		false		          12   A    Correct.				false

		4251						LN		162		13		false		          13   Q    And was that a founded outcome?				false

		4252						LN		162		14		false		          14   A    Um, I think that was -- if it's the same thing, I think				false

		4253						LN		162		15		false		          15        it was founded -- the finding on that was undetermined,				false

		4254						LN		162		16		false		          16        meaning that I couldn't prove that it happened and I				false

		4255						LN		162		17		false		          17        couldn't prove that it didn't happen.				false

		4256						LN		162		18		false		          18   Q    Okay.  And you talked a little bit earlier in your				false

		4257						LN		162		19		false		          19        direct examination about co-workers somehow being				false

		4258						LN		162		20		false		          20        involved in what was going on around there.  Did you				false

		4259						LN		162		21		false		          21        ever talk about or hear about mechanics and any issues				false

		4260						LN		162		22		false		          22        they had?				false

		4261						LN		162		23		false		          23   A    Yes.				false

		4262						LN		162		24		false		          24   Q    And what was that, please?				false

		4263						LN		162		25		false		          25   A    Um, Sergeant Hatteberg called me.  I don't remember				false

		4264						LN		162		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		4265						PG		163		0		false		page 163				false

		4266						LN		163		1		false		           1        when, but he called me, and he was distraught.  He was				false

		4267						LN		163		2		false		           2        telling me that the mechanics came to him and told				false

		4268						LN		163		3		false		           3        him -- they were frustrated when they came to him and				false

		4269						LN		163		4		false		           4        they told him that -- that Ryan Santhuff was -- they				false

		4270						LN		163		5		false		           5        felt that they were being interrogated by Ryan				false

		4271						LN		163		6		false		           6        Santhuff.  They felt that he was trying to get them to				false

		4272						LN		163		7		false		           7        see a situation in -- in the way that he saw it when				false

		4273						LN		163		8		false		           8        that wasn't the way, and he just kept pushing and				false

		4274						LN		163		9		false		           9        pushing and pushing.				false

		4275						LN		163		10		false		          10   Q    This is what the sergeant reported to you?				false

		4276						LN		163		11		false		          11   A    Yes, Hatteberg.				false

		4277						LN		163		12		false		          12   Q    And then did you then instruct something to happen?				false

		4278						LN		163		13		false		          13   A    Yes.  I told -- and -- and -- I think the discussion				false

		4279						LN		163		14		false		          14        had to do with -- with the cancelation of the airplane				false

		4280						LN		163		15		false		          15        so that the governor couldn't fly.  So what I told				false

		4281						LN		163		16		false		          16        Hatteberg to do is to -- and there was an investigation				false

		4282						LN		163		17		false		          17        ongoing at that time.  So what I told Hatteberg to do				false

		4283						LN		163		18		false		          18        was, Hey, get everyone together, and I'm going to come				false

		4284						LN		163		19		false		          19        down there and -- and I'm going to have a talk with				false

		4285						LN		163		20		false		          20        everyone because there were some people in the section				false

		4286						LN		163		21		false		          21        that didn't know that an investigation was actually in				false

		4287						LN		163		22		false		          22        play.				false

		4288						LN		163		23		false		          23             And so I went -- I met with the entire crew and				false

		4289						LN		163		24		false		          24        asked them not to talk about the investigation				false

		4290						LN		163		25		false		          25        internally.  What they did outside the agency, I can't				false

		4291						LN		163		25		false		                            Alexander, J. - Cross by Mr. Biggs				false
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		4293						LN		164		1		false		           1        control that, but internally, stop talking about it				false

		4294						LN		164		2		false		           2        because they're eventually going to get interviewed				false

		4295						LN		164		3		false		           3        and -- and -- and I needed that stuff to stop because				false

		4296						LN		164		4		false		           4        it was causing a disruption.  It was making the				false

		4297						LN		164		5		false		           5        technicians feel very uncomfortable.				false

		4298						LN		164		6		false		           6   Q    Okay.  You talked a little bit about a couple other				false

		4299						LN		164		7		false		           7        complaints that ended up in OPS's lap, if you will.				false

		4300						LN		164		8		false		           8        Why were those different from the Biscay incident which				false

		4301						LN		164		9		false		           9        did not go to OPS?				false

		4302						LN		164		10		false		          10   A    Well, again, I felt that with all the information that				false

		4303						LN		164		11		false		          11        I had, you know, it wasn't sexual harassment, number				false

		4304						LN		164		12		false		          12        one, and then number two, it was -- it was something				false

		4305						LN		164		13		false		          13        that I can handle at the division level.				false

		4306						LN		164		14		false		          14             All investigations and all policy violations don't				false

		4307						LN		164		15		false		          15        go to OPS for an investigation.  They can be handled at				false

		4308						LN		164		16		false		          16        the division level.  They can even be handled at the				false

		4309						LN		164		17		false		          17        detachment level.  So the detachment is just -- with				false

		4310						LN		164		18		false		          18        the sergeant.  So they don't all go to the Office of				false

		4311						LN		164		19		false		          19        Professional Standards.				false

		4312						LN		164		20		false		          20   Q    Okay.  How many different times would you say that you				false

		4313						LN		164		21		false		          21        met with Trooper Santhuff and sometimes others, I				false

		4314						LN		164		22		false		          22        guess, to discuss all of his complaints?				false

		4315						LN		164		23		false		          23   A    Oh, um...  It seemed like -- I can't even give you a				false

		4316						LN		164		24		false		          24        number, it's -- there were so many.  It seemed like				false

		4317						LN		164		25		false		          25        every week, Santhuff was indicating that he was being				false

		4318						LN		164		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		4319						PG		165		0		false		page 165				false

		4320						LN		165		1		false		           1        retaliated against.  And so I -- I can't even attach a				false

		4321						LN		165		2		false		           2        number to it.				false

		4322						LN		165		3		false		           3   Q    Okay.  During some of the meetings, you talked about				false

		4323						LN		165		4		false		           4        one, I think, where Trooper was there, Lieutenant				false

		4324						LN		165		5		false		           5        Nobach was there, maybe one of the sergeants.  During				false

		4325						LN		165		6		false		           6        any of these meetings where Lieutenant Nobach was				false

		4326						LN		165		7		false		           7        present, was he ever hostile, red in the face, yelling?				false

		4327						LN		165		8		false		           8   A    No.				false

		4328						LN		165		9		false		           9   Q    Would you permit that kind of behavior in one of your				false

		4329						LN		165		10		false		          10        meetings?				false

		4330						LN		165		11		false		          11   A    Absolutely not.				false

		4331						LN		165		12		false		          12   Q    You mentioned that after one of these early meetings,				false

		4332						LN		165		13		false		          13        maybe in May, it sounds like, you said we all, you				false

		4333						LN		165		14		false		          14        know, kinda got ourselves together, we shook hands,				false

		4334						LN		165		15		false		          15        hugged.  Did you actually hug after that meeting?				false

		4335						LN		165		16		false		          16   A    Yes.  They call me the hugging chief.  I just hug.  You				false

		4336						LN		165		17		false		          17        know, I'm a hugger.  But everyone, even Jim and				false

		4337						LN		165		18		false		          18        Santhuff, we called it a bro hug, you know, gave each				false

		4338						LN		165		19		false		          19        other a bro hug and said, Okay, good; now we're headed				false

		4339						LN		165		20		false		          20        in the right direction.  So, yes, sir.				false

		4340						LN		165		21		false		          21   Q    Okay.  So your impression at that point was that things				false

		4341						LN		165		22		false		          22        were good?				false

		4342						LN		165		23		false		          23   A    Yes.				false

		4343						LN		165		24		false		          24   Q    Did you still get a lot of complaints from Trooper				false

		4344						LN		165		25		false		          25        Santhuff after that?				false
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		4347						LN		166		1		false		           1   A    Yes.				false

		4348						LN		166		2		false		           2   Q    Okay.  And I mean, I don't mean this facetiously:  Did				false

		4349						LN		166		3		false		           3        you take them seriously?				false

		4350						LN		166		4		false		           4   A    Oh, absolutely.				false

		4351						LN		166		5		false		           5   Q    You've mentioned, I think it was yesterday now, that				false

		4352						LN		166		6		false		           6        when this -- well, first let me ask you:  Who is				false

		4353						LN		166		7		false		           7        Trooper Wiley?				false

		4354						LN		166		8		false		           8   A    Trooper Kenyon Wiley.  He's a road trooper, but at the				false

		4355						LN		166		9		false		           9        time, he happened to be a representative of the				false

		4356						LN		166		10		false		          10        trooper's association, so a union representative.				false

		4357						LN		166		11		false		          11   Q    Okay.  So he didn't have anything to do with Aviation;				false

		4358						LN		166		12		false		          12        he was just the union rep?				false

		4359						LN		166		13		false		          13   A    Yes, sir.				false

		4360						LN		166		14		false		          14   Q    Okay.  So you mentioned that you had a conversation				false

		4361						LN		166		15		false		          15        with Mr. Wiley, Trooper Wiley, and he said -- or left				false

		4362						LN		166		16		false		          16        you with the impression that he was trying to get rid				false

		4363						LN		166		17		false		          17        of Lieutenant Nobach?				false

		4364						LN		166		18		false		          18   A    Yes.				false

		4365						LN		166		19		false		          19   Q    That is, Trooper Wiley was trying to get rid of				false

		4366						LN		166		20		false		          20        Lieutenant Nobach?				false

		4367						LN		166		21		false		          21   A    Yes.				false

		4368						LN		166		22		false		          22   Q    He didn't work for Lieutenant Nobach, right?				false

		4369						LN		166		23		false		          23   A    No.				false

		4370						LN		166		24		false		          24   Q    And he said that a couple times?				false

		4371						LN		166		25		false		          25   A    Yes.				false
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		4374						LN		167		1		false		           1   Q    Did he tell you whether or not the plaintiff was trying				false

		4375						LN		167		2		false		           2        to get rid of Lieutenant Nobach?				false

		4376						LN		167		3		false		           3   A    That, I don't remember.				false

		4377						LN		167		4		false		           4   Q    Okay.  Did you ever get the impression that the				false

		4378						LN		167		5		false		           5        plaintiff was trying to get rid of the lieutenant?				false

		4379						LN		167		6		false		           6   A    Well, I -- Brenda Biscay told me that she overheard				false

		4380						LN		167		7		false		           7        Chris Noll and Ryan Santhuff talking and basically				false

		4381						LN		167		8		false		           8        saying that they wanted to get rid of Jim Nobach and				false

		4382						LN		167		9		false		           9        have another lieutenant, Korthuis-Smith, who was also a				false

		4383						LN		167		10		false		          10        pilot, to come in and take Jim's place.				false

		4384						LN		167		11		false		          11   Q    Lieutenant Korthuis-Smith had been in that aviation				false

		4385						LN		167		12		false		          12        section previously?				false

		4386						LN		167		13		false		          13   A    Yes, he was a sergeant that promoted out.				false

		4387						LN		167		14		false		          14   Q    Okay.  And you heard that the plaintiff and Noll got				false

		4388						LN		167		15		false		          15        together and wanted to get rid of the lieutenant?				false

		4389						LN		167		16		false		          16   A    That's the -- yes.				false

		4390						LN		167		17		false		          17   Q    Okay.  Did you ever see any action that made a step in				false

		4391						LN		167		18		false		          18        that direction?				false

		4392						LN		167		19		false		          19   A    Well, I'm going to say -- I'm going to say no because				false

		4393						LN		167		20		false		          20        it's just speculation, you know, from what I see,				false

		4394						LN		167		21		false		          21        what's going on right now.				false

		4395						LN		167		22		false		          22   Q    Thank you.  And let me -- let me ask you this question:				false

		4396						LN		167		23		false		          23        Does Lieutenant Nobach hold the authority to fire a				false

		4397						LN		167		24		false		          24        person like Trooper Santhuff?				false

		4398						LN		167		25		false		          25   A    No, he did not.				false

		4399						LN		167		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		4400						PG		168		0		false		page 168				false

		4401						LN		168		1		false		           1   Q    Okay.  If -- if Lieutenant Nobach wanted to get rid of				false

		4402						LN		168		2		false		           2        a trooper, who does have that authority?				false

		4403						LN		168		3		false		           3   A    That authority is -- well, actually, the chief is the				false

		4404						LN		168		4		false		           4        one that has the authority to do it.  If myself as the				false

		4405						LN		168		5		false		           5        commander, the captain at the time, if I felt that, you				false

		4406						LN		168		6		false		           6        know, someone needed to be terminated, I would have a				false

		4407						LN		168		7		false		           7        conversation with my assistant chief, and then I				false

		4408						LN		168		8		false		           8        would -- well, today, I know the assistant chief would				false

		4409						LN		168		9		false		           9        have a conversation with the chief who would ultimately				false

		4410						LN		168		10		false		          10        make the decision whether someone is going to be				false

		4411						LN		168		11		false		          11        terminated or not.				false

		4412						LN		168		12		false		          12   Q    And would that have to go through a kind of process				false

		4413						LN		168		13		false		          13        like Mr. Wiley was involved with?				false

		4414						LN		168		14		false		          14   A    Yes.  We would definitely get the associations involved				false

		4415						LN		168		15		false		          15        in the conversation as well.				false

		4416						LN		168		16		false		          16   Q    I'm trying to skip through a lot of things to kind of				false

		4417						LN		168		17		false		          17        keep things on track.  So let me just -- let me just				false

		4418						LN		168		18		false		          18        kind of get into this.				false

		4419						LN		168		19		false		          19             How many times would you say you have testified				false

		4420						LN		168		20		false		          20        under oath?				false

		4421						LN		168		21		false		          21   A    More than a hundred times.				false

		4422						LN		168		22		false		          22   Q    And you've done this for 30 years, practically?				false

		4423						LN		168		23		false		          23   A    Almost 30 years.				false

		4424						LN		168		24		false		          24   Q    Okay.  Has any attorney ever stood up there and accused				false

		4425						LN		168		25		false		          25        you of lying?				false

		4426						LN		168		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		4427						PG		169		0		false		page 169				false

		4428						LN		169		1		false		           1   A    Never.				false

		4429						LN		169		2		false		           2                  MR. SHERIDAN:  Objection, Your Honor.				false

		4430						LN		169		3		false		           3                  THE COURT:  Sustained.  The jury will				false

		4431						LN		169		4		false		           4        disregard that comment.				false

		4432						LN		169		5		false		           5   Q    (By Mr. Biggs) Let me ask you this:  Have you heard				false

		4433						LN		169		6		false		           6        that Trooper Santhuff, under oath in a public				false

		4434						LN		169		7		false		           7        deposition, called you corrupt?				false

		4435						LN		169		8		false		           8   A    I mean, I didn't hear it come out of his mouth.				false

		4436						LN		169		9		false		           9   Q    Right.  What --				false

		4437						LN		169		10		false		          10   A    I --				false

		4438						LN		169		11		false		          11   Q    Did he ever say it to you?				false

		4439						LN		169		12		false		          12   A    Did he ever say it to me?				false

		4440						LN		169		13		false		          13   Q    Right.				false

		4441						LN		169		14		false		          14   A    Um, not that I can remember.  I don't ever remember him				false

		4442						LN		169		15		false		          15        calling me cor -- him saying verbally, calling me				false

		4443						LN		169		16		false		          16        corrupt, I've never heard him say it, but I've heard				false

		4444						LN		169		17		false		          17        that he identified me as corrupt.				false

		4445						LN		169		18		false		          18   Q    Okay.  Are you?				false

		4446						LN		169		19		false		          19   A    No.				false

		4447						LN		169		20		false		          20   Q    Despite that allegation, others like that, are you				false

		4448						LN		169		21		false		          21        telling us the truth today?				false

		4449						LN		169		22		false		          22   A    Absolutely.				false

		4450						LN		169		23		false		          23   Q    Thank you.  I don't have any more questions for you.				false

		4451						LN		169		24		false		          24                  THE COURT:  Mr. Sheridan.				false

		4452						LN		169		25		false		          25                  MR. SHERIDAN:  Yes.  Thanks.				false

		4453						LN		169		25		false		                            Alexander, J. - Cross by Mr. Biggs				false

		4454						PG		170		0		false		page 170				false

		4455						LN		170		1		false		           1                       REDIRECT EXAMINATION				false

		4456						LN		170		2		false		           2   BY MR. SHERIDAN:				false

		4457						LN		170		3		false		           3   Q    Now, so Brenda Biscay told you something else that's				false

		4458						LN		170		4		false		           4        new, huh?				false

		4459						LN		170		5		false		           5   A    Yes, sir.				false

		4460						LN		170		6		false		           6   Q    You never told us about this statement she allegedly				false

		4461						LN		170		7		false		           7        had made about her kids, did you?				false

		4462						LN		170		8		false		           8   A    Did you -- I don't ever remember being asked.				false

		4463						LN		170		9		false		           9   Q    Well, let's take a look at -- did you -- during the				false

		4464						LN		170		10		false		          10        discovery process, did you work on interrogatory				false

		4465						LN		170		11		false		          11        responses with your legal team?				false

		4466						LN		170		12		false		          12   A    What do you mean?				false

		4467						LN		170		13		false		          13   Q    Let me show you.  It's easier if I show.  We gotta find				false

		4468						LN		170		14		false		          14        Exhibit 227, if we can.				false

		4469						LN		170		15		false		          15                  THE COURT:  Did you say 227?				false

		4470						LN		170		16		false		          16                  MR. SHERIDAN:  Oh, it's probably up there.				false

		4471						LN		170		17		false		          17                  THE COURT:  Did you say 227?				false

		4472						LN		170		18		false		          18                  MR. SHERIDAN:  Yeah.  227.  Do you have it,				false

		4473						LN		170		19		false		          19        sir?				false

		4474						LN		170		20		false		          20                  MR. BIGGS:  Your Honor, I'm not seeing a 227.				false

		4475						LN		170		21		false		          21                  MR. SHERIDAN:  You're not?				false

		4476						LN		170		22		false		          22                  THE COURT:  Well, I have the binder, my copy.				false

		4477						LN		170		23		false		          23                  MR. SHERIDAN:  Yes.				false

		4478						LN		170		24		false		          24                  MR. BIGGS:  I mean, in our listed exhibits,				false

		4479						LN		170		25		false		          25        I'm not seeing a 227.				false

		4480						LN		170		25		false		                         Alexander, J. - Redirect by Mr. Sheridan				false

		4481						PG		171		0		false		page 171				false

		4482						LN		171		1		false		           1                  MR. SHERIDAN:  Oh, I don't know, sorry.				false

		4483						LN		171		2		false		           2        Well, as far as I know, it's in the joint statement.				false

		4484						LN		171		3		false		           3                  THE COURT:  It is.  It's on Page No. 35.				false

		4485						LN		171		4		false		           4                  MR. SHERIDAN:  Thanks.				false

		4486						LN		171		5		false		           5   Q    (By Mr. Sheridan) Do you have that open, sir?				false

		4487						LN		171		6		false		           6   A    Yes, sir.				false

		4488						LN		171		7		false		           7   Q    All right.  And let's take a look at that.				false

		4489						LN		171		8		false		           8                  THE COURT:  Did you find it, Mr. Biggs?				false

		4490						LN		171		9		false		           9                  MR. BIGGS:  I found a listing, yes.				false

		4491						LN		171		10		false		          10   Q    (By Mr. Sheridan) Okay.  Now, these are what we call				false

		4492						LN		171		11		false		          11        interrogatories, and it's where we ask -- we ask the				false

		4493						LN		171		12		false		          12        State questions and the State responds.  And so here is				false

		4494						LN		171		13		false		          13        an Interrogatory No. 1 and --				false

		4495						LN		171		14		false		          14                  MR. SHERIDAN:  Your Honor, how do we play				false

		4496						LN		171		15		false		          15        this?  We're not going to admit this as evidence.  Can				false

		4497						LN		171		16		false		          16        we put it up on the screen just to see the question or				false

		4498						LN		171		17		false		          17        just read it?				false

		4499						LN		171		18		false		          18                  THE COURT:  No.				false

		4500						LN		171		19		false		          19                  MR. SHERIDAN:  Just read it?				false

		4501						LN		171		20		false		          20                  THE COURT:  Well, I don't know what you're				false

		4502						LN		171		21		false		          21        asking.				false

		4503						LN		171		22		false		          22                  MR. SHERIDAN:  Okay.				false

		4504						LN		171		23		false		          23                  MR. BIGGS:  I'm going to object for lack of				false

		4505						LN		171		24		false		          24        foundation.  Unless this witness has personal knowledge				false

		4506						LN		171		25		false		          25        and these were made by him --				false

		4507						LN		171		25		false		                         Alexander, J. - Redirect by Mr. Sheridan				false

		4508						PG		172		0		false		page 172				false

		4509						LN		172		1		false		           1                  THE COURT:  Right.  I don't know what you're				false

		4510						LN		172		2		false		           2        going to ask.				false

		4511						LN		172		3		false		           3                  MR. SHERIDAN:  Sure.  Well, the State is				false

		4512						LN		172		4		false		           4        bound by the answers.				false

		4513						LN		172		5		false		           5                  MR. BIGGS:  This witness isn't.				false

		4514						LN		172		6		false		           6                  MR. SHERIDAN:  It doesn't matter if the				false

		4515						LN		172		7		false		           7        witness is.  We can confront the witness with the				false

		4516						LN		172		8		false		           8        State's responses.				false

		4517						LN		172		9		false		           9                  THE COURT:  I don't think so, Mr. Sheridan.				false

		4518						LN		172		10		false		          10        Let me look at the interrogatory.  Are you talking				false

		4519						LN		172		11		false		          11        about No. 1?				false

		4520						LN		172		12		false		          12                  MR. SHERIDAN:  Yeah.  So look at No. 1(f) and				false

		4521						LN		172		13		false		          13        then look at No. 5 -- and I can give you a page				false

		4522						LN		172		14		false		          14        number -- 5(g), and 5(g), Your Honor, is on Page 27.				false

		4523						LN		172		15		false		          15                  THE COURT:  Give me just one second.				false

		4524						LN		172		16		false		          16                  MR. SHERIDAN:  Okay.  I think you need to				false

		4525						LN		172		17		false		          17        look at the use of interrogatories filed in the civil				false

		4526						LN		172		18		false		          18        rules.  Do you want to do this on Thursday at 1:30?  No				false

		4527						LN		172		19		false		          19        need of going through it now and just -- I have other				false

		4528						LN		172		20		false		          20        questions that I can ask.				false

		4529						LN		172		21		false		          21                  THE COURT:  That's fine.				false

		4530						LN		172		22		false		          22                  MR. SHERIDAN:  Why don't I do that.				false

		4531						LN		172		23		false		          23                  THE COURT:  Well... Okay.  That's fine.				false

		4532						LN		172		24		false		          24                  MR. SHERIDAN:  Okay?  All right.				false

		4533						LN		172		25		false		          25   Q    (By Mr. Sheridan) Okay.  So now let's see.  Ms. Biscay				false

		4534						LN		172		25		false		                         Alexander, J. - Redirect by Mr. Sheridan				false

		4535						PG		173		0		false		page 173				false

		4536						LN		173		1		false		           1        confided in you that she went along with it -- this is				false

		4537						LN		173		2		false		           2        the breast rubbing, right -- to try to fit in with the				false

		4538						LN		173		3		false		           3        boys?				false

		4539						LN		173		4		false		           4   A    That's not true, sir.				false

		4540						LN		173		5		false		           5   Q    Isn't that what you said?				false

		4541						LN		173		6		false		           6   A    No.  You're twisting it again.				false

		4542						LN		173		7		false		           7   Q    Well, what did you say, sir?				false

		4543						LN		173		8		false		           8   A    Brenda never said that she rubbed her breast up against				false

		4544						LN		173		9		false		           9        Jim.  What she told me is the inappropriate comments				false

		4545						LN		173		10		false		          10        that Trooper Santhuff made about her teenage daughter.				false

		4546						LN		173		11		false		          11   Q    Now listen to you.  You're not answering the question.				false

		4547						LN		173		12		false		          12        Let's focus on the question.				false

		4548						LN		173		13		false		          13                  MR. BIGGS:  Objection, Your Honor.				false

		4549						LN		173		14		false		          14        Objection.  He's badgering that witness.				false

		4550						LN		173		15		false		          15                  THE COURT:  Mr. Sheridan, just ask the				false

		4551						LN		173		16		false		          16        question.				false

		4552						LN		173		17		false		          17                  MR. SHERIDAN:  Yes, I -- I apologize to the				false

		4553						LN		173		18		false		          18        Court.				false

		4554						LN		173		19		false		          19   Q    (By Mr. Sheridan) Okay.  So I'm asking -- I'm not				false

		4555						LN		173		20		false		          20        asking you about that piece.				false

		4556						LN		173		21		false		          21   A    Okay.				false

		4557						LN		173		22		false		          22   Q    We'll get to that later.				false

		4558						LN		173		23		false		          23   A    Okay.				false

		4559						LN		173		24		false		          24   Q    I'm asking you about, you said -- and I wrote this				false

		4560						LN		173		25		false		          25        down.  You said that Ms. Biscay told you that she went				false

		4561						LN		173		25		false		                         Alexander, J. - Redirect by Mr. Sheridan				false

		4562						PG		174		0		false		page 174				false

		4563						LN		174		1		false		           1        along with it to try to fit in with the boys, right?				false

		4564						LN		174		2		false		           2   A    Again, what she's saying that she went along with --				false

		4565						LN		174		3		false		           3        she wasn't saying that she went along with rubbing her				false

		4566						LN		174		4		false		           4        breast at the back of Jim Nobach's head.  What she				false

		4567						LN		174		5		false		           5        said -- insinuated is that she was -- went along with				false

		4568						LN		174		6		false		           6        the -- the -- the loosey-goose or the playing around				false

		4569						LN		174		7		false		           7        and the joking around in the work environment.				false

		4570						LN		174		8		false		           8             She did not say, sir, that she went along with and				false

		4571						LN		174		9		false		           9        rubbing -- with rubbing her head (sic) up to the back				false

		4572						LN		174		10		false		          10        of Jim Nobach's head.				false

		4573						LN		174		11		false		          11   Q    I thought you said during your earlier testimony				false

		4574						LN		174		12		false		          12        that -- that she didn't say that she did it and didn't				false

		4575						LN		174		13		false		          13        say she didn't, and you took her silence as an				false

		4576						LN		174		14		false		          14        admission; is that right?				false

		4577						LN		174		15		false		          15   A    Brenda didn't deny it and she didn't -- did not admit				false

		4578						LN		174		16		false		          16        that she did it.				false

		4579						LN		174		17		false		          17   Q    So you believed she did it, correct?				false

		4580						LN		174		18		false		          18   A    I believed she did it.				false

		4581						LN		174		19		false		          19   Q    That's why you gave her the 095, right?				false

		4582						LN		174		20		false		          20   A    Yes, sir.				false

		4583						LN		174		21		false		          21   Q    Okay.  So -- and you called her a willing participant,				false

		4584						LN		174		22		false		          22        right?				false

		4585						LN		174		23		false		          23   A    Yes.				false

		4586						LN		174		24		false		          24   Q    Okay.  But -- but if she did say -- did she utter words				false

		4587						LN		174		25		false		          25        to you in any context where she said words along the				false

		4588						LN		174		25		false		                         Alexander, J. - Redirect by Mr. Sheridan				false

		4589						PG		175		0		false		page 175				false

		4590						LN		175		1		false		           1        line of, she went along with it -- we don't have to				false

		4591						LN		175		2		false		           2        define "it" at the moment -- to try to fit in with the				false

		4592						LN		175		3		false		           3        boys?  Did she say that to you?				false

		4593						LN		175		4		false		           4   A    Yes.				false

		4594						LN		175		5		false		           5   Q    Isn't that classic talk of a victim of a hostile work				false

		4595						LN		175		6		false		           6        environment, given your expertise in the area?				false

		4596						LN		175		7		false		           7   A    I don't know that I'm qualified to -- to -- to respond				false

		4597						LN		175		8		false		           8        to that.				false

		4598						LN		175		9		false		           9   Q    Well, I don't know, sir.  Didn't you tell us that				false

		4599						LN		175		10		false		          10        you -- when somebody raises issues of discrimination,				false

		4600						LN		175		11		false		          11        you're right on it?  Right?				false

		4601						LN		175		12		false		          12   A    Yes, exactly.				false

		4602						LN		175		13		false		          13   Q    So you weren't right on this, though.  You didn't do				false

		4603						LN		175		14		false		          14        anything after she told you that, did she (sic)?				false

		4604						LN		175		15		false		          15   A    Yes, I did.				false

		4605						LN		175		16		false		          16   Q    What did you do, sir?				false

		4606						LN		175		17		false		          17   A    What I did is, I sent the lieutenant there now and told				false

		4607						LN		175		18		false		          18        him that this behavior will stop immediately and you				false

		4608						LN		175		19		false		          19        need to address your crew and let them know that.				false

		4609						LN		175		20		false		          20   Q    She told you that she went along with it to try to fit				false

		4610						LN		175		21		false		          21        in with the boys, and you did not take that as a				false

		4611						LN		175		22		false		          22        complaint?				false

		4612						LN		175		23		false		          23   A    No.				false

		4613						LN		175		24		false		          24   Q    So you didn't -- you didn't tell anybody -- you also,				false

		4614						LN		175		25		false		          25        notably, didn't write it down, right?  This is another				false

		4615						LN		175		25		false		                         Alexander, J. - Redirect by Mr. Sheridan				false

		4616						PG		176		0		false		page 176				false

		4617						LN		176		1		false		           1        thing you didn't write down, sir?				false

		4618						LN		176		2		false		           2   A    Mm-hm.				false

		4619						LN		176		3		false		           3   Q    That's a "yes"?				false

		4620						LN		176		4		false		           4   A    That's correct, yes.				false

		4621						LN		176		5		false		           5   Q    Okay.  So she says this, and you don't write it down				false

		4622						LN		176		6		false		           6        and you don't take any action except you say to tell				false

		4623						LN		176		7		false		           7        the lieutenant to tell people to make it stop, right?				false

		4624						LN		176		8		false		           8   A    I did have a conversation with the Office of				false

		4625						LN		176		9		false		           9        Professional Standards as well as the Human Resource				false

		4626						LN		176		10		false		          10        Division about that statement.				false

		4627						LN		176		11		false		          11   Q    Oh, so now you talked to OPS about Brenda's statement				false

		4628						LN		176		12		false		          12        about fitting in with the boys?  Is that right, sir?				false

		4629						LN		176		13		false		          13   A    I'm trying to remember.  I'm not sure.				false

		4630						LN		176		14		false		          14   Q    Okay.  All right.  So we don't need to show -- I don't				false

		4631						LN		176		15		false		          15        think we need to show 56 again about similar behavior,				false

		4632						LN		176		16		false		          16        but I -- but, remember, we played part of your				false

		4633						LN		176		17		false		          17        deposition where I asked you what happened.  In the				false

		4634						LN		176		18		false		          18        deposition that you gave, you never said that Brenda				false

		4635						LN		176		19		false		          19        told you that she did it to get along with the boys,				false

		4636						LN		176		20		false		          20        right?				false

		4637						LN		176		21		false		          21   A    I don't remember.				false

		4638						LN		176		22		false		          22   Q    Okay.  But it would be in there, right?  Your lawyer				false

		4639						LN		176		23		false		          23        can pull it up in there.  If it's in there, it's				false

		4640						LN		176		24		false		          24        written down, right?				false

		4641						LN		176		25		false		          25   A    I would hope that it would be in there.				false

		4642						LN		176		25		false		                         Alexander, J. - Redirect by Mr. Sheridan				false

		4643						PG		177		0		false		page 177				false

		4644						LN		177		1		false		           1   Q    All right.  And then this business now about Brenda				false

		4645						LN		177		2		false		           2        told you that she was creeped out by a statement made				false

		4646						LN		177		3		false		           3        by Trooper Santhuff about her daughters, right?				false

		4647						LN		177		4		false		           4   A    Yeah.  She said -- she said -- she said it was creepy.				false

		4648						LN		177		5		false		           5   Q    You made it sound like he was a pedophile.  Is that the				false

		4649						LN		177		6		false		           6        impression you were trying to give, sir?				false

		4650						LN		177		7		false		           7   A    Um, I wouldn't call him a pedophile, no.				false

		4651						LN		177		8		false		           8   Q    As a matter of fact, her daughters are grown, aren't				false

		4652						LN		177		9		false		           9        they?				false

		4653						LN		177		10		false		          10   A    They weren't grown at the time.				false

		4654						LN		177		11		false		          11   Q    Her daughters work for the government, don't they?				false

		4655						LN		177		12		false		          12   A    She works for the State Patrol, yes.  Yes, she does.				false

		4656						LN		177		13		false		          13   Q    Okay.				false

		4657						LN		177		14		false		          14   A    Mm-hm.  Mm-hm.				false

		4658						LN		177		15		false		          15   Q    But this is another thing that you never mentioned				false

		4659						LN		177		16		false		          16        until right here, right now, not even on direct, when I				false

		4660						LN		177		17		false		          17        was asking you questions, you didn't mention this, when				false

		4661						LN		177		18		false		          18        it was after a little break that you came in with this				false

		4662						LN		177		19		false		          19        new news, right?				false

		4663						LN		177		20		false		          20   A    I don't know if I mentioned it at the deposition.				false

		4664						LN		177		21		false		          21   Q    Okay.  Well, I guess we'll wait and see if anyone has				false

		4665						LN		177		22		false		          22        anything to show you.  But, um, I've been asking you				false

		4666						LN		177		23		false		          23        questions for hours, and you never once raised that,				false

		4667						LN		177		24		false		          24        did you?  Not once.				false

		4668						LN		177		25		false		          25   A    You didn't ask.				false

		4669						LN		177		25		false		                         Alexander, J. - Redirect by Mr. Sheridan				false

		4670						PG		178		0		false		page 178				false

		4671						LN		178		1		false		           1   Q    Hmm.  And you never wrote it down, right?				false

		4672						LN		178		2		false		           2   A    No, sir.				false

		4673						LN		178		3		false		           3   Q    Okay.  And you never investigated or anything like				false

		4674						LN		178		4		false		           4        that?				false

		4675						LN		178		5		false		           5   A    No.				false

		4676						LN		178		6		false		           6   Q    Okay.  Now, it's true, is it not, that what Nobach did				false

		4677						LN		178		7		false		           7        wrong, according to you, is he allowed inappropriate				false

		4678						LN		178		8		false		           8        behavior to occur in the workplace, right?				false

		4679						LN		178		9		false		           9   A    No, he's not allowed to allow inappropriate behavior to				false

		4680						LN		178		10		false		          10        occur in the workplace.				false

		4681						LN		178		11		false		          11   Q    Oh, I'm sorry, you misunderstood.  Let me say it again.				false

		4682						LN		178		12		false		          12             It's your understanding that the thing he did				false

		4683						LN		178		13		false		          13        wrong was to allow inappropriate behavior to occur in				false

		4684						LN		178		14		false		          14        the workplace?				false

		4685						LN		178		15		false		          15   A    Yes, sir.				false

		4686						LN		178		16		false		          16   Q    And also that he's a leader and he should not -- he				false

		4687						LN		178		17		false		          17        should not have -- he should not have engaged in that				false

		4688						LN		178		18		false		          18        type of behavior, right?				false

		4689						LN		178		19		false		          19   A    That's part of allowing the behavior to occur, so...				false

		4690						LN		178		20		false		          20   Q    Okay.  And it was also -- I mean, he also allowed that				false

		4691						LN		178		21		false		          21        behavior to spread throughout the division, right, and				false

		4692						LN		178		22		false		          22        he didn't take care of it?				false

		4693						LN		178		23		false		          23   A    Yes, inappropriate behavior.				false

		4694						LN		178		24		false		          24   Q    Okay.  All right.  And you said you didn't go to OPS				false

		4695						LN		178		25		false		          25        because not everything goes to OPS, right?				false

		4696						LN		178		25		false		                         Alexander, J. - Redirect by Mr. Sheridan				false

		4697						PG		179		0		false		page 179				false

		4698						LN		179		1		false		           1   A    I did go to OPS, but you are correct.  I did say that				false

		4699						LN		179		2		false		           2        not everything goes to OPS.				false

		4700						LN		179		3		false		           3   Q    All right.  And it's true, is it not --				false

		4701						LN		179		4		false		           4                  MR. SHERIDAN:  So, Your Honor, I have another				false

		4702						LN		179		5		false		           5        question to ask of you, but I think I should do it				false

		4703						LN		179		6		false		           6        outside the presence of the jury.  Is it -- perhaps				false

		4704						LN		179		7		false		           7        another thing to leave.				false

		4705						LN		179		8		false		           8                  THE COURT:  How much more do you have?				false

		4706						LN		179		9		false		           9                  MR. SHERIDAN:  I have --				false

		4707						LN		179		10		false		          10                  THE COURT:  Let me just ask, are we going to				false

		4708						LN		179		11		false		          11        finish with Assistant Chief Alexander today?				false

		4709						LN		179		12		false		          12                  MR. SHERIDAN:  Oh, no.  We're near done.  I				false

		4710						LN		179		13		false		          13        have just one more question to ask him before I'm done				false

		4711						LN		179		14		false		          14        with him except for the things that I want to ask you.				false

		4712						LN		179		15		false		          15                  THE COURT:  Okay.  All right.  Go ahead.				false

		4713						LN		179		16		false		          16                  MR. SHERIDAN:  Okay.				false

		4714						LN		179		17		false		          17   Q    (By Mr. Sheridan) All right.  So now you also say that				false

		4715						LN		179		18		false		          18        Biscay told you, I guess -- I guess confidentially,				false

		4716						LN		179		19		false		          19        that she heard Nobach -- she heard, was it, Sweeney and				false

		4717						LN		179		20		false		          20        Santhuff talking about getting rid of Nobach and				false

		4718						LN		179		21		false		          21        bringing in Korthuis-Smith; is that right?				false

		4719						LN		179		22		false		          22   A    No.  It was Santhuff and Chris Noll.				false

		4720						LN		179		23		false		          23   Q    Oh, Chris Noll.  I'm sorry.  And they were talking --				false

		4721						LN		179		24		false		          24        she overheard them saying -- were they whispering?				false

		4722						LN		179		25		false		          25   A    I don't know.  You'll have to ask her.				false

		4723						LN		179		25		false		                         Alexander, J. - Redirect by Mr. Sheridan				false

		4724						PG		180		0		false		page 180				false

		4725						LN		180		1		false		           1   Q    Okay.  All right.  And where were you when you talked				false

		4726						LN		180		2		false		           2        to her about this?				false

		4727						LN		180		3		false		           3   A    I don't know when that conversation came up.				false

		4728						LN		180		4		false		           4   Q    Okay.  Was it a year ago?  Two years ago?				false

		4729						LN		180		5		false		           5   A    It was more than two years ago.				false

		4730						LN		180		6		false		           6   Q    Okay.  Way back when.  So was it before or after the				false

		4731						LN		180		7		false		           7        sexual harassment incident involving the breast				false

		4732						LN		180		8		false		           8        rubbing?				false

		4733						LN		180		9		false		           9   A    I don't remember.				false

		4734						LN		180		10		false		          10   Q    Okay.  All right.  But -- okay.  Fair enough.				false

		4735						LN		180		11		false		          11                  MR. SHERIDAN:  That's all I have for now,				false

		4736						LN		180		12		false		          12        Your Honor.				false

		4737						LN		180		13		false		          13                  THE COURT:  Do you have any questions?  And				false

		4738						LN		180		14		false		          14        then --				false

		4739						LN		180		15		false		          15                  MR. BIGGS:  Very brief, Your Honor.				false

		4740						LN		180		16		false		          16                  THE COURT:  Yeah.  Go ahead.  Understanding				false

		4741						LN		180		17		false		          17        that I may allow Mr. Sheridan to exceed your scope.				false

		4742						LN		180		18		false		          18                  MR. BIGGS:  Right.				false

		4743						LN		180		19		false		          19                  THE COURT:  Go ahead.				false

		4744						LN		180		20		false		          20                  MR. BIGGS:  I thought we weren't going to do				false

		4745						LN		180		21		false		          21        that on redirect and recross.				false

		4746						LN		180		22		false		          22                  THE COURT:  Right.  But there are some issues				false

		4747						LN		180		23		false		          23        that he wants to address outside the presence of the				false

		4748						LN		180		24		false		          24        jury, so I want to make sure that I'm going to allow				false

		4749						LN		180		25		false		          25        that, even if it goes beyond your questions.				false

		4750						LN		180		25		false		                         Alexander, J. - Redirect by Mr. Sheridan				false

		4751						PG		181		0		false		page 181				false

		4752						LN		181		1		false		           1                  MR. BIGGS:  Okay.  Thank you.				false

		4753						LN		181		2		false		           2                       RECROSS EXAMINATION				false

		4754						LN		181		3		false		           3   BY MR. BIGGS:				false

		4755						LN		181		4		false		           4   Q    Assistant Chief, it was implied a couple times that you				false

		4756						LN		181		5		false		           5        did not tell the truth in your deposition; is that				false

		4757						LN		181		6		false		           6        correct?				false

		4758						LN		181		7		false		           7   A    That's correct.				false

		4759						LN		181		8		false		           8   Q    Is it correct that you didn't tell the truth?				false

		4760						LN		181		9		false		           9                  MR. SHERIDAN:  Objection, Your Honor.  This				false

		4761						LN		181		10		false		          10        is just bolstering.				false

		4762						LN		181		11		false		          11                  THE COURT:  Overruled.				false

		4763						LN		181		12		false		          12                  THE WITNESS:  I told the truth.				false

		4764						LN		181		13		false		          13   Q    (By Mr. Biggs) Okay.  Were you asked whether or not				false

		4765						LN		181		14		false		          14        Brenda Biscay made statements of the type that you have				false

		4766						LN		181		15		false		          15        just mentioned?				false

		4767						LN		181		16		false		          16   A    No, sir.				false

		4768						LN		181		17		false		          17   Q    Did you answer all the questions you were asked?				false

		4769						LN		181		18		false		          18   A    I did.				false

		4770						LN		181		19		false		          19   Q    Okay.  And is it accurate that Ms. Biscay said to you				false

		4771						LN		181		20		false		          20        what you testified about, that Plaintiff said something				false

		4772						LN		181		21		false		          21        about her daughter -- her daughter's photograph?				false

		4773						LN		181		22		false		          22   A    Yes, sir.				false

		4774						LN		181		23		false		          23                  MR. BIGGS:  That's all I have.  Thank you,				false

		4775						LN		181		24		false		          24        very much.				false

		4776						LN		181		25		false		          25                  THE COURT:  All right.  Members of the jury,				false

		4777						LN		181		25		false		                           Alexander, J. - Recross by Mr. Biggs				false

		4778						PG		182		0		false		page 182				false

		4779						LN		182		1		false		           1        let's take a quick five-minute break.  If it's going to				false

		4780						LN		182		2		false		           2        be more than five minutes, Mary will tell you that you				false

		4781						LN		182		3		false		           3        can go home, and if I don't see you this afternoon,				false

		4782						LN		182		4		false		           4        then we'll see you tomorrow at 1:30.  Yes?				false

		4783						LN		182		5		false		           5                  UNIDENTIFIED SPEAKER:  Your Honor, in case				false

		4784						LN		182		6		false		           6        the witness is going to be excused, I have a question				false

		4785						LN		182		7		false		           7        that I wanted to --				false

		4786						LN		182		8		false		           8                  THE COURT:  The witness is not quite excused				false

		4787						LN		182		9		false		           9        yet.				false

		4788						LN		182		10		false		          10                  UNIDENTIFIED SPEAKER:  Okay.				false

		4789						LN		182		11		false		          11                  THE COURT:  But I suppose you could give him				false

		4790						LN		182		12		false		          12        the question now, so just give it to Mary.  We'll talk				false

		4791						LN		182		13		false		          13        about it and then, if appropriate, we'll ask that				false

		4792						LN		182		14		false		          14        question.  Anybody else have a question for Assistant				false

		4793						LN		182		15		false		          15        Chief Alexander?  No, all right.				false

		4794						LN		182		16		false		          16             All right.  So if I don't see you later today,				false

		4795						LN		182		17		false		          17        I'll see you tomorrow.  1:30.				false

		4796						LN		182		18		false		          18                  THE CLERK:  All rise.				false

		4797						LN		182		19		false		          19                       (Jury exits.)				false

		4798						LN		182		20		false		          20                  THE COURT:  All right.  So please be seated.				false

		4799						LN		182		21		false		          21        So with the issue of the interrogatories, we can't just				false

		4800						LN		182		22		false		          22        have -- statements are -- made by the opposing party,				false

		4801						LN		182		23		false		          23        of course, are admissible at trials and admission by				false

		4802						LN		182		24		false		          24        party opponent, but we can't just have the question				false

		4803						LN		182		25		false		          25        being posted, and you need to lay the foundation as to				false
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		4806						LN		183		1		false		           1        whether or not this witness knows --				false

		4807						LN		183		2		false		           2                  MR. SHERIDAN:  I'm just looking up --				false

		4808						LN		183		3		false		           3                  THE COURT:  -- whether or not --				false

		4809						LN		183		4		false		           4                  MR. SHERIDAN:  I'm just looking up use of				false

		4810						LN		183		5		false		           5        interrogatories at trial.  So I'm going to need just a				false

		4811						LN		183		6		false		           6        little bit of...				false

		4812						LN		183		7		false		           7                  THE COURT:  Because I looked at Question No.				false

		4813						LN		183		8		false		           8        1, and Question No. 1 was -- interrogatories are				false

		4814						LN		183		9		false		           9        admissible subject to the other rules of evidence.  So				false

		4815						LN		183		10		false		          10        if this witness does not have the knowledge, he cannot				false

		4816						LN		183		11		false		          11        be speculating.				false

		4817						LN		183		12		false		          12                  MR. SHERIDAN:  Right.  It's -- it's -- it's				false

		4818						LN		183		13		false		          13        been my experience that you just read out the				false

		4819						LN		183		14		false		          14        interrogatory and the response, but I wanted -- I				false

		4820						LN		183		15		false		          15        haven't had to face this in a little while, so I'm just				false

		4821						LN		183		16		false		          16        trying to refresh my recollection with the use of				false

		4822						LN		183		17		false		          17        interrogatories at trial.				false

		4823						LN		183		18		false		          18                  THE COURT:  What was your other issue,				false

		4824						LN		183		19		false		          19        Mr. Sheridan?				false

		4825						LN		183		20		false		          20                  MR. SHERIDAN:  Oh, the other issue was, so				false

		4826						LN		183		21		false		          21        the defense then is asked -- Defense is making a big				false

		4827						LN		183		22		false		          22        deal of not everything goes to OPS, right, so not -- so				false

		4828						LN		183		23		false		          23        he gets to make the decision what goes and what doesn't				false

		4829						LN		183		24		false		          24        go, but remember when I was trying to bring in Exhibits				false

		4830						LN		183		25		false		          25        239, 40 and I think it's 63?  You had said -- it had to				false
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		4833						LN		184		1		false		           1        do with a May 2016 traffic thing that Nobach did where				false

		4834						LN		184		2		false		           2        he -- he said that -- he was accused of not doing his				false

		4835						LN		184		3		false		           3        job, he didn't do a thorough investigation, and that				false

		4836						LN		184		4		false		           4        thing that seems like a small thing in comparison did				false

		4837						LN		184		5		false		           5        go to OPS and did get a full evaluation.  So it's --				false

		4838						LN		184		6		false		           6        they have opened the door.  If it was -- if it was				false

		4839						LN		184		7		false		           7        appropriate to keep it out before, they have opened the				false

		4840						LN		184		8		false		           8        door now, and we should be allowed to put it in and				false

		4841						LN		184		9		false		           9        question the witness on it.				false

		4842						LN		184		10		false		          10                  THE COURT:  Let me look at 239.  The reason I				false

		4843						LN		184		11		false		          11        did not -- I sustained the objection on 239 is because				false

		4844						LN		184		12		false		          12        whatever writeup Lieutenant Nobach had because of not				false

		4845						LN		184		13		false		          13        properly responding to a collision is completely				false

		4846						LN		184		14		false		          14        irrelevant to the issues here.				false

		4847						LN		184		15		false		          15                  MR. SHERIDAN:  Right.  We weren't dealing				false

		4848						LN		184		16		false		          16        with it substantively, only procedurally, because --				false

		4849						LN		184		17		false		          17        and it really, truly -- it didn't even have to be				false

		4850						LN		184		18		false		          18        Nobach.  It just happens to be him.  It has to do with				false

		4851						LN		184		19		false		          19        what -- what Chief Alexander does.				false

		4852						LN		184		20		false		          20                  THE COURT:  This one here?  So 239.  So 239,				false

		4853						LN		184		21		false		          21        was that the one?				false

		4854						LN		184		22		false		          22                  MR. SHERIDAN:  Yeah.  There's three of them.				false

		4855						LN		184		23		false		          23                  THE COURT:  Yes.  It's an investigator's case				false

		4856						LN		184		24		false		          24        log for an incident in May -- I'm sorry.				false

		4857						LN		184		25		false		          25                  MR. SHERIDAN:  May 26.				false

		4858						LN		184		25		false		                           Alexander, J. - Recross by Mr. Biggs				false

		4859						PG		185		0		false		page 185				false

		4860						LN		185		1		false		           1                  THE COURT:  Collision November 19, 2015,				false

		4861						LN		185		2		false		           2        where it is alleged that Lieutenant Nobach did not				false

		4862						LN		185		3		false		           3        complete a Police Traffic Collision Report or request				false

		4863						LN		185		4		false		           4        medical aid.				false

		4864						LN		185		5		false		           5                  MR. SHERIDAN:  Yeah.  So the presentation I				false

		4865						LN		185		6		false		           6        want to now make is that this -- this thing that seems				false

		4866						LN		185		7		false		           7        kind of little was in fact --				false

		4867						LN		185		8		false		           8                  THE COURT:  So let me stop you right there,				false

		4868						LN		185		9		false		           9        Mr. Sheridan.  Assistant Chief Alexander testified that				false

		4869						LN		185		10		false		          10        he did talk to OPS, and it did not -- the complaint did				false

		4870						LN		185		11		false		          11        not go in that direction.				false

		4871						LN		185		12		false		          12             I'm looking at Exhibit 239, and Captain Alexander				false

		4872						LN		185		13		false		          13        also wrote this, and it indicates that he consulted				false

		4873						LN		185		14		false		          14        with the OPS commander regarding the tort claim and an				false

		4874						LN		185		15		false		          15        IIR request to conduct a preliminary investigation was				false

		4875						LN		185		16		false		          16        submitted, did not violate, and then he -- Captain				false

		4876						LN		185		17		false		          17        Alexander -- Assistant Chief Alexander concluded that				false

		4877						LN		185		18		false		          18        the lieutenant did not violate agency policy.				false

		4878						LN		185		19		false		          19             I don't think there's anything in here that says a				false

		4879						LN		185		20		false		          20        formal complaint was actually filed with OPS, which is				false

		4880						LN		185		21		false		          21        what you have been trying to establish, that he did not				false

		4881						LN		185		22		false		          22        follow that road.				false

		4882						LN		185		23		false		          23                  MR. SHERIDAN:  No --				false

		4883						LN		185		24		false		          24                  THE COURT:  Or that path.				false

		4884						LN		185		25		false		          25                  MR. SHERIDAN:  The issue is -- I agree with				false

		4885						LN		185		25		false		                           Alexander, J. - Recross by Mr. Biggs				false

		4886						PG		186		0		false		page 186				false

		4887						LN		186		1		false		           1        what the Court just said regarding the fact that they				false

		4888						LN		186		2		false		           2        did not go -- complete any paperwork for the hostile				false

		4889						LN		186		3		false		           3        work environment issue, but that this is a case where				false

		4890						LN		186		4		false		           4        it seems to be less important and they did -- they				false

		4891						LN		186		5		false		           5        actually have a case log that is Exhibit 239, and they				false

		4892						LN		186		6		false		           6        have an investigator's case log which is 240, and I				false

		4893						LN		186		7		false		           7        forgot what 63 is, but it's related, so this idea that				false

		4894						LN		186		8		false		           8        not everything should be investigated, it seems like a				false

		4895						LN		186		9		false		           9        fairly minor matter, but they made the decision to do				false

		4896						LN		186		10		false		          10        it.  And also the witness testified early on that the				false

		4897						LN		186		11		false		          11        decisions whether to go forward or not are decisions --				false

		4898						LN		186		12		false		          12        he didn't say until he was testifying in the last hour,				false

		4899						LN		186		13		false		          13        he didn't say that it was OP -- OPS that makes the				false

		4900						LN		186		14		false		          14        decisions.  He said that these are decisions where each				false

		4901						LN		186		15		false		          15        side gets to make an argument, and if -- if they can't				false

		4902						LN		186		16		false		          16        agree, they take it up to the next level.  So this idea				false

		4903						LN		186		17		false		          17        that he now just does whatever OPS tells him to do is				false

		4904						LN		186		18		false		          18        contradicted by his earlier testimony.				false

		4905						LN		186		19		false		          19                  THE COURT:  Mr. Biggs?				false

		4906						LN		186		20		false		          20                  MR. BIGGS:  Well, Your Honor, I think				false

		4907						LN		186		21		false		          21        you're -- you're quite right on this.  This has nothing				false

		4908						LN		186		22		false		          22        to do with this case, and we have no idea what the				false

		4909						LN		186		23		false		          23        conversation between Captain -- Captain Alexander and				false

		4910						LN		186		24		false		          24        OPS and HR had to do with anything or why there's a				false

		4911						LN		186		25		false		          25        case log or why there's not.  We can't, on the basis of				false

		4912						LN		186		25		false		                           Alexander, J. - Recross by Mr. Biggs				false

		4913						PG		187		0		false		page 187				false

		4914						LN		187		1		false		           1        this one document, make any judgment, and it's not				false

		4915						LN		187		2		false		           2        relevant to the issues of this case.  We would have to				false

		4916						LN		187		3		false		           3        have a little mini trial on that issue to figure out				false

		4917						LN		187		4		false		           4        why they proceeded the way they did.				false

		4918						LN		187		5		false		           5                  THE COURT:  Anything else?				false

		4919						LN		187		6		false		           6                  MR. SHERIDAN:  Well, they always -- that's				false

		4920						LN		187		7		false		           7        always the argument, it's a mini trial, but it's the				false

		4921						LN		187		8		false		           8        same witness on the stand, and it will take five				false

		4922						LN		187		9		false		           9        minutes.				false

		4923						LN		187		10		false		          10                  THE COURT:  I don't see the relevance in				false

		4924						LN		187		11		false		          11        this.				false

		4925						LN		187		12		false		          12                  MR. SHERIDAN:  All right.  Fair enough.				false

		4926						LN		187		13		false		          13                  THE COURT:  And -- and in addition to that,				false

		4927						LN		187		14		false		          14        it really is more prejudicial than probative because				false

		4928						LN		187		15		false		          15        really -- and it's confusing because it goes to another				false

		4929						LN		187		16		false		          16        bad act by Lieutenant Nobach.				false

		4930						LN		187		17		false		          17                  MR. SHERIDAN:  Right.  And so, Your Honor --				false

		4931						LN		187		18		false		          18                  THE COURT:  Which has nothing to do with the				false

		4932						LN		187		19		false		          19        issues before this jury.				false

		4933						LN		187		20		false		          20                  MR. SHERIDAN:  Okay.  Another thing that I				false

		4934						LN		187		21		false		          21        wanted to bring to the Court's attention is that I				false

		4935						LN		187		22		false		          22        believe, again, they've opened the door by talking				false

		4936						LN		187		23		false		          23        about how he jumps on discrimination if he sees it,				false

		4937						LN		187		24		false		          24        meaning retaliation as well.  And he talks about the				false

		4938						LN		187		25		false		          25        fact that the workplace was improved after he, I guess,				false

		4939						LN		187		25		false		                           Alexander, J. - Recross by Mr. Biggs				false

		4940						PG		188		0		false		page 188				false

		4941						LN		188		1		false		           1        issued the 095s.  But, in fact, we have testimony that				false

		4942						LN		188		2		false		           2        that's not the case, that the workplace was not				false

		4943						LN		188		3		false		           3        improved.  The retaliation against other members				false

		4944						LN		188		4		false		           4        happened after the 095 was issued, and we ought to be				false

		4945						LN		188		5		false		           5        allowed to present --				false

		4946						LN		188		6		false		           6                  THE COURT:  Are you talking about Canton				false

		4947						LN		188		7		false		           7        (sic)?  Is it Canton?				false

		4948						LN		188		8		false		           8                  MR. SHERIDAN:  Yeah.  Jayson Caton is the one				false

		4949						LN		188		9		false		           9        I was thinking of.				false

		4950						LN		188		10		false		          10                  THE COURT:  Or Caton.  All right.  And as I				false

		4951						LN		188		11		false		          11        indicated in my original ruling, in that case, which is				false

		4952						LN		188		12		false		          12        distinguishable from Brundridge --				false

		4953						LN		188		13		false		          13                  MR. SHERIDAN:  Brundridge, right.				false

		4954						LN		188		14		false		          14                  THE COURT:  Brundridge is that there was --				false

		4955						LN		188		15		false		          15        Caton did not complain.  It would be admissible if				false

		4956						LN		188		16		false		          16        Caton would have complained about something and the				false

		4957						LN		188		17		false		          17        same behavior had happened, and that's what happened in				false

		4958						LN		188		18		false		          18        the other case.  The employees were -- the fleet -- the				false

		4959						LN		188		19		false		          19        fitters, the pipe fitters were complaining about safety				false

		4960						LN		188		20		false		          20        issues, and when they were complaining about safety				false

		4961						LN		188		21		false		          21        issues, they were retaliated against.  They were fired.				false

		4962						LN		188		22		false		          22        And then the Court found that the fact that the other				false

		4963						LN		188		23		false		          23        witness had also been treated differently after they				false

		4964						LN		188		24		false		          24        complained about the safety concern was admissible.				false

		4965						LN		188		25		false		          25                  MR. SHERIDAN:  Right.				false
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		4968						LN		189		1		false		           1                  THE COURT:  But we don't have that here.  We				false

		4969						LN		189		2		false		           2        just have this idea that because Caton was present when				false

		4970						LN		189		3		false		           3        a meeting happened with Detective Santhuff and then he				false

		4971						LN		189		4		false		           4        was asked to return the log book, but that has nothing				false

		4972						LN		189		5		false		           5        to do with him complaining about sexual harassment or				false

		4973						LN		189		6		false		           6        inappropriate behavior or sexual comments.				false

		4974						LN		189		7		false		           7                  MR. SHERIDAN:  But it makes him a				false

		4975						LN		189		8		false		           8        whistleblower under 240; that if you are part of an				false

		4976						LN		189		9		false		           9        investigation and you are retaliated against for doing				false

		4977						LN		189		10		false		          10        that, then you're a whistleblower, and so he -- he fits				false

		4978						LN		189		11		false		          11        in through that framework that when they identify him				false

		4979						LN		189		12		false		          12        in 2018 because of the tort claim, they retaliate				false

		4980						LN		189		13		false		          13        against him, and so that's one of the ways that you				false

		4981						LN		189		14		false		          14        become a whistleblower under the statute is to				false

		4982						LN		189		15		false		          15        participate in an investigation or whatever or to -- I				false

		4983						LN		189		16		false		          16        think it's called providing information.				false

		4984						LN		189		17		false		          17                  THE COURT:  Why are we re-litigating this?				false

		4985						LN		189		18		false		          18                  MR. SHERIDAN:  Pardon me?				false

		4986						LN		189		19		false		          19                  THE COURT:  Why are you re-litigating this?				false

		4987						LN		189		20		false		          20                  MR. SHERIDAN:  Oh, because they just made a				false

		4988						LN		189		21		false		          21        statement about how everything was fine after the 095				false

		4989						LN		189		22		false		          22        was -- was -- was given.  And, you know, we also know				false

		4990						LN		189		23		false		          23        it wasn't fine because of the ongoing retaliation				false

		4991						LN		189		24		false		          24        against Santhuff, right?  So it wasn't fine, but he				false

		4992						LN		189		25		false		          25        said it was, and we ought to be able to address it.				false

		4993						LN		189		25		false		                           Alexander, J. - Recross by Mr. Biggs				false

		4994						PG		190		0		false		page 190				false

		4995						LN		190		1		false		           1                  THE COURT:  Mr. Biggs?				false

		4996						LN		190		2		false		           2                  MR. BIGGS:  No, Your Honor, not on the basis				false

		4997						LN		190		3		false		           3        that he's trying to attempt that this is totally				false

		4998						LN		190		4		false		           4        separate issues, and calling in somebody, as you say,				false

		4999						LN		190		5		false		           5        to talk about a log book issue that was later in time				false

		5000						LN		190		6		false		           6        that had nothing to do with the issues here.				false

		5001						LN		190		7		false		           7        Brundridge clearly says you've got to have certain				false

		5002						LN		190		8		false		           8        markers that you meet before that stuff becomes				false

		5003						LN		190		9		false		           9        admissible.				false

		5004						LN		190		10		false		          10             So I think your original ruling is correct, and we				false

		5005						LN		190		11		false		          11        shouldn't be redoing it again, once again.				false

		5006						LN		190		12		false		          12                  THE COURT:  And, Mr. Sheridan, I think it's				false

		5007						LN		190		13		false		          13        fair for you to argue at closing, yeah, Assistant Chief				false

		5008						LN		190		14		false		          14        said everything was fine, but, no, it wasn't, like you				false

		5009						LN		190		15		false		          15        just argued with me, but I don't think Caton --				false

		5010						LN		190		16		false		          16                  MR. SHERIDAN:  Caton's.				false

		5011						LN		190		17		false		          17                  THE COURT:  Caton's incident with the log				false

		5012						LN		190		18		false		          18        book is admissible.				false

		5013						LN		190		19		false		          19                  MR. SHERIDAN:  Okay.				false

		5014						LN		190		20		false		          20                  THE COURT:  And I am not going to allow				false

		5015						LN		190		21		false		          21        Exhibit 239 either.				false

		5016						LN		190		22		false		          22                  MR. SHERIDAN:  239.  Okay.  Fair enough.				false

		5017						LN		190		23		false		          23             All that's left, then, is 227 and how to get				false

		5018						LN		190		24		false		          24        interrogatories in front of the Court.  And since we're				false

		5019						LN		190		25		false		          25        not starting till 1:30, may we brief you on this and so				false

		5020						LN		190		25		false		                           Alexander, J. - Recross by Mr. Biggs				false

		5021						PG		191		0		false		page 191				false

		5022						LN		191		1		false		           1        we make sure we get it right?				false

		5023						LN		191		2		false		           2                  THE COURT:  That's fine.				false

		5024						LN		191		3		false		           3                  MR. BIGGS:  Your Honor, we have to bring the				false

		5025						LN		191		4		false		           4        witness back one more day for this?				false

		5026						LN		191		5		false		           5                  THE COURT:  Well -- oh, the jury has a				false

		5027						LN		191		6		false		           6        question.				false

		5028						LN		191		7		false		           7                  MR. SHERIDAN:  Yeah.  The juror's question.				false

		5029						LN		191		8		false		           8                  THE COURT:  And I thought that you were going				false

		5030						LN		191		9		false		           9        to be here throughout the trial anyway.				false

		5031						LN		191		10		false		          10                  MR. BIGGS:  No, he'll be here here and there,				false

		5032						LN		191		11		false		          11        potentially.				false

		5033						LN		191		12		false		          12                  THE COURT:  Okay.  So the question is --				false

		5034						LN		191		13		false		          13        well, I'll let you look at the question, counsel, both				false

		5035						LN		191		14		false		          14        of you.				false

		5036						LN		191		15		false		          15             So, other than the interrogatories, were there any				false

		5037						LN		191		16		false		          16        other questions that you had?				false

		5038						LN		191		17		false		          17                  MR. SHERIDAN:  No, Your Honor.  That was it.				false

		5039						LN		191		18		false		          18        Look at me, I'm putting on both...				false

		5040						LN		191		19		false		          19                       (Pause.)				false

		5041						LN		191		20		false		          20                  THE CLERK:  Which one besides 239 was				false

		5042						LN		191		21		false		          21        refused?				false

		5043						LN		191		22		false		          22                  THE COURT:  That's the only one that has been				false

		5044						LN		191		23		false		          23        refused.  Yeah.  No, he mentioned another one, but				false

		5045						LN		191		24		false		          24        that's --				false

		5046						LN		191		25		false		          25                  MR. BIGGS:  In.  In.				false
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		5049						LN		192		1		false		           1                  MR. SHERIDAN:  "Ongoing basis in				false

		5050						LN		192		2		false		           2        inappropriate workplace behavior."  That's not				false

		5051						LN		192		3		false		           3        mitigating --				false

		5052						LN		192		4		false		           4                  MR. BIGGS:  Indicate.				false

		5053						LN		192		5		false		           5                  MR. SHERIDAN:  It's (inaudible).				false

		5054						LN		192		6		false		           6                  MR. BIGGS:  Indicate.				false

		5055						LN		192		7		false		           7                  MR. SHERIDAN:  Gross mismanagement -- I'm				false

		5056						LN		192		8		false		           8        okay with that.				false

		5057						LN		192		9		false		           9                  MR. BIGGS:  I am not, Your Honor.				false

		5058						LN		192		10		false		          10        Mismanagement is not in this case.  This is a				false

		5059						LN		192		11		false		          11        discrimination case.				false

		5060						LN		192		12		false		          12                  THE COURT:  I know, but there was testimony				false

		5061						LN		192		13		false		          13        about gross mismanagement.  I think that's why the				false

		5062						LN		192		14		false		          14        juror is asking that.				false

		5063						LN		192		15		false		          15                  MR. SHERIDAN:  And tomorrow -- I mean, is it				false

		5064						LN		192		16		false		          16        tomorrow Saunders will say that he thought it was gross				false

		5065						LN		192		17		false		          17        mismanagement.				false

		5066						LN		192		18		false		          18                  THE COURT:  So one step at a time.  What do				false

		5067						LN		192		19		false		          19        we do with this question?				false

		5068						LN		192		20		false		          20                  MR. SHERIDAN:  I think it's fine.				false

		5069						LN		192		21		false		          21                  MR. BIGGS:  I think we should reject it, Your				false

		5070						LN		192		22		false		          22        Honor, particularly if it's going to come up in a				false

		5071						LN		192		23		false		          23        different witness' testimony.				false

		5072						LN		192		24		false		          24                  MR. SHERIDAN:  Well, that's -- just the				false

		5073						LN		192		25		false		          25        words.				false
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		5076						LN		193		1		false		           1                  THE COURT:  Um, the problem that I have with				false

		5077						LN		193		2		false		           2        this question -- I think the first question -- the				false

		5078						LN		193		3		false		           3        first part is fine.  The question -- the problem that I				false

		5079						LN		193		4		false		           4        have with this question is that, was it Captain				false

		5080						LN		193		5		false		           5        Alexander?  Now I'm now confused if maybe it was				false

		5081						LN		193		6		false		           6        Sweeney who said he did not know what gross				false

		5082						LN		193		7		false		           7        mismanagement was.				false

		5083						LN		193		8		false		           8                  MR. SHERIDAN:  Him?				false

		5084						LN		193		9		false		           9                  THE COURT:  I'm trying to remember which				false

		5085						LN		193		10		false		          10        witness you asked about the gross mismanagement.  Was				false

		5086						LN		193		11		false		          11        it Assistant Chief Alexander?  It may have been Sweeney				false

		5087						LN		193		12		false		          12        when he said, I don't know what gross mismanagement is.				false

		5088						LN		193		13		false		          13                  MR. BIGGS:  Captain Matheson, yes.				false

		5089						LN		193		14		false		          14                  THE COURT:  Or Matheson, sorry.				false

		5090						LN		193		15		false		          15                  MR. SHERIDAN:  Oh, yeah.  It was Matheson.				false

		5091						LN		193		16		false		          16        That's right.				false

		5092						LN		193		17		false		          17                  THE COURT:  So I think maybe -- yeah.				false

		5093						LN		193		18		false		          18        Because we haven't -- I don't remember this kind of				false

		5094						LN		193		19		false		          19        questioning with Assistant Chief Alexander.  I remember				false

		5095						LN		193		20		false		          20        it with Captain Matheson.  So, yeah, that's my concern				false

		5096						LN		193		21		false		          21        about this question for this witness.				false

		5097						LN		193		22		false		          22                  MR. SHERIDAN:  Okay.  I guess if the witness				false

		5098						LN		193		23		false		          23        doesn't know, he can say "I don't know."				false

		5099						LN		193		24		false		          24                  THE COURT:  I do think the first -- I think				false

		5100						LN		193		25		false		          25        the first one is valid, based on the testimony that				false

		5101						LN		193		25		false		                           Alexander, J. - Recross by Mr. Biggs				false

		5102						PG		194		0		false		page 194				false

		5103						LN		194		1		false		           1        what the expectations are, the ethics of the agency,				false

		5104						LN		194		2		false		           2        why things were done.  I think that the first question				false

		5105						LN		194		3		false		           3        is -- it's -- it's legitimate.  I don't know about the				false

		5106						LN		194		4		false		           4        second one.				false

		5107						LN		194		5		false		           5                  MR. SHERIDAN:  Okay.				false

		5108						LN		194		6		false		           6                  THE COURT:  But that's my thought.				false

		5109						LN		194		7		false		           7                  MR. SHERIDAN:  Should we do it on --				false

		5110						LN		194		8		false		           8                  THE COURT:  Well, so here is the other				false

		5111						LN		194		9		false		           9        question:  I guess I was under the assumption that				false

		5112						LN		194		10		false		          10        Assistant Chief Alexander was going to be here most of				false

		5113						LN		194		11		false		          11        the trial, and I don't want him to have to come for one				false

		5114						LN		194		12		false		          12        question.  But if you think -- I mean, he was not the				false

		5115						LN		194		13		false		          13        one that answered this interrogatory, so -- and you're				false

		5116						LN		194		14		false		          14        going to have other people from WSP testifying.				false

		5117						LN		194		15		false		          15                  MR. SHERIDAN:  It could be, but I don't				false

		5118						LN		194		16		false		          16        believe the test is if -- if he is the one who signed				false

		5119						LN		194		17		false		          17        off on it, but I feel like I need to brief you on it,				false

		5120						LN		194		18		false		          18        and he is their designee, so he's going to be here.				false

		5121						LN		194		19		false		          19                  MR. BIGGS:  No.  He's not going to be here.				false

		5122						LN		194		20		false		          20                  THE COURT:  He's not going to be here.				false

		5123						LN		194		21		false		          21        That's what I was asking, and he's not going to be				false

		5124						LN		194		22		false		          22        here.  I only allowed one designee, which is him.  If				false

		5125						LN		194		23		false		          23        he doesn't want to be here, then they -- they don't				false

		5126						LN		194		24		false		          24        have anybody else, but you're going to have other				false

		5127						LN		194		25		false		          25        people from WSP --				false

		5128						LN		194		25		false		                           Alexander, J. - Recross by Mr. Biggs				false

		5129						PG		195		0		false		page 195				false

		5130						LN		195		1		false		           1                  MR. SHERIDAN:  Right.  Can I also say that I				false

		5131						LN		195		2		false		           2        don't -- I felt like the jurors didn't really get a				false

		5132						LN		195		3		false		           3        chance to write questions because this fella had sort				false

		5133						LN		195		4		false		           4        of done it in anticipation, all excited, but I don't				false

		5134						LN		195		5		false		           5        feel like we got to ask the jury.  I mean, you asked				false

		5135						LN		195		6		false		           6        them --				false

		5136						LN		195		7		false		           7                  THE COURT:  I did ask if they had any other				false

		5137						LN		195		8		false		           8        questions.				false

		5138						LN		195		9		false		           9                  MR. SHERIDAN:  -- but it was, like, on the				false

		5139						LN		195		10		false		          10        way -- you know, like, I just didn't feel like -- I				false

		5140						LN		195		11		false		          11        felt like if there was more time, perhaps some of them				false

		5141						LN		195		12		false		          12        would have asked, but I don't know.  Just saying.				false

		5142						LN		195		13		false		          13                  THE COURT:  Is it a big hassle for you to				false

		5143						LN		195		14		false		          14        come tomorrow afternoon?				false

		5144						LN		195		15		false		          15                  THE WITNESS:  Yes, I can be here, Your Honor.				false

		5145						LN		195		16		false		          16        Well, tomorrow is Wednesday?				false

		5146						LN		195		17		false		          17                  THE COURT:  No.  Tomorrow is Thursday.				false

		5147						LN		195		18		false		          18                  MR. SHERIDAN:  Tomorrow is Thursday.				false

		5148						LN		195		19		false		          19                  MR. BIGGS:  Thursday, right.				false

		5149						LN		195		20		false		          20                  THE WITNESS:  I have some very important				false

		5150						LN		195		21		false		          21        meetings.  Can I come another day?				false

		5151						LN		195		22		false		          22                  THE COURT:  No, let's do this:  Mary, have				false

		5152						LN		195		23		false		          23        you told the jury to go?				false

		5153						LN		195		24		false		          24                  THE CLERK:  No.				false

		5154						LN		195		25		false		          25                  THE COURT:  So let's bring the jury back and				false

		5155						LN		195		25		false		                           Alexander, J. - Recross by Mr. Biggs				false

		5156						PG		196		0		false		page 196				false

		5157						LN		196		1		false		           1        ask Question No. 1.				false

		5158						LN		196		2		false		           2                  MR. BIGGS:  Okay.				false

		5159						LN		196		3		false		           3                  THE COURT:  And then, based on that limited				false

		5160						LN		196		4		false		           4        question only, if you have any follow-up, you can ask.				false

		5161						LN		196		5		false		           5                  MR. BIGGS:  Okay.  Thank you.				false

		5162						LN		196		6		false		           6                  THE WITNESS:  Andrew?  Never mind.				false

		5163						LN		196		7		false		           7                  THE COURT:  So did -- Mr. Biggs, is the				false

		5164						LN		196		8		false		           8        defense objecting to the Court asking the question?				false

		5165						LN		196		9		false		           9                  MR. BIGGS:  Yes, Your Honor.  Thank you.				false

		5166						LN		196		10		false		          10                  THE COURT:  And I will ask the jurors if they				false

		5167						LN		196		11		false		          11        have any other questions, although I -- I don't think				false

		5168						LN		196		12		false		          12        they will.				false

		5169						LN		196		13		false		          13                  THE CLERK:  All rise.				false

		5170						LN		196		14		false		          14                       (Jury present.)				false

		5171						LN		196		15		false		          15                  THE COURT:  All right.  Please be seated.				false

		5172						LN		196		16		false		          16        And Assistant Chief Alexander, I do have one question				false

		5173						LN		196		17		false		          17        for you from one of the jurors.				false

		5174						LN		196		18		false		          18                  THE WITNESS:  Yes, ma'am, Your Honor.				false

		5175						LN		196		19		false		          19                  THE COURT:  Does anybody else have a				false

		5176						LN		196		20		false		          20        question?  No.  So just Juror No. 1.				false

		5177						LN		196		21		false		          21             If all or most all members of a supervisor's				false

		5178						LN		196		22		false		          22        Washington State Patrol unit, including the supervisor,				false

		5179						LN		196		23		false		          23        engage in an ongoing basis of inappropriate workplace				false

		5180						LN		196		24		false		          24        behavior, does this indicate mismanagement on the part				false

		5181						LN		196		25		false		          25        of the supervisor?				false

		5182						LN		196		25		false		                           Alexander, J. - Recross by Mr. Biggs				false

		5183						PG		197		0		false		page 197				false

		5184						LN		197		1		false		           1                  THE WITNESS:  Your Honor, I'm sorry.  Could				false

		5185						LN		197		2		false		           2        you read that again, please?				false

		5186						LN		197		3		false		           3                  THE COURT:  Sure.  If all or almost all				false

		5187						LN		197		4		false		           4        members of a supervisor's WSP unit, including the				false

		5188						LN		197		5		false		           5        supervisor, engage in an ongoing basis of inappropriate				false

		5189						LN		197		6		false		           6        workplace behavior, does this indicate mismanagement on				false

		5190						LN		197		7		false		           7        the part of the supervisor?				false

		5191						LN		197		8		false		           8                  THE WITNESS:  I probably wouldn't categorize				false

		5192						LN		197		9		false		           9        it as mismanagement.  I -- I -- I would categorize it				false

		5193						LN		197		10		false		          10        as a failure -- failing to lead properly.  So I'm not				false

		5194						LN		197		11		false		          11        sure how to answer that, Your Honor.				false

		5195						LN		197		12		false		          12                  THE COURT:  All right.  Mr. Sheridan, do you				false

		5196						LN		197		13		false		          13        have any follow-up questions on that issue alone?				false

		5197						LN		197		14		false		          14                  MR. SHERIDAN:  Very briefly.				false

		5198						LN		197		15		false		          15                   FURTHER REDIRECT EXAMINATION				false

		5199						LN		197		16		false		          16   BY MR. SHERIDAN:				false

		5200						LN		197		17		false		          17   Q    Could you tell me again what you said was the				false

		5201						LN		197		18		false		          18        confusion?				false

		5202						LN		197		19		false		          19   A    Said mismanagement.				false

		5203						LN		197		20		false		          20   Q    Versus...?				false

		5204						LN		197		21		false		          21   A    Versus in this particular situation what Your Honor				false

		5205						LN		197		22		false		          22        read.  I would categorize it as -- as a failure to lead				false

		5206						LN		197		23		false		          23        properly.  I guess when I kind of think of				false

		5207						LN		197		24		false		          24        mismanagement, I don't know if I would categor -- I				false

		5208						LN		197		25		false		          25        look at that as a totality of everything, just				false

		5209						LN		197		25		false		                     Alexander, J. - Further Redirect by Mr. Sheridan				false

		5210						PG		198		0		false		page 198				false

		5211						LN		198		1		false		           1        totally -- I don't know how to answer that one.				false

		5212						LN		198		2		false		           2   Q    Okay.				false

		5213						LN		198		3		false		           3   A    I still don't know how to answer.				false

		5214						LN		198		4		false		           4   Q    Well, would you agree, sir, that those two items you've				false

		5215						LN		198		5		false		           5        identified are pretty much one in the same?				false

		5216						LN		198		6		false		           6   A    Yeah.  And that's --				false

		5217						LN		198		7		false		           7   Q    Whenever somebody --				false

		5218						LN		198		8		false		           8   A    -- that's why I was thinking.				false

		5219						LN		198		9		false		           9   Q    -- when a leader lacks leadership and doesn't lead,				false

		5220						LN		198		10		false		          10        that's mismanagement, right?				false

		5221						LN		198		11		false		          11   A    That's where I was kind of thinking along the same				false

		5222						LN		198		12		false		          12        line, so... I don't know.  I guess I would qualify it				false

		5223						LN		198		13		false		          13        as -- thinking along the lines of programs.  So I may				false

		5224						LN		198		14		false		          14        be thinking too much into it, so, yes, I would probably				false

		5225						LN		198		15		false		          15        categorize that as mismanagement.				false

		5226						LN		198		16		false		          16                  THE COURT:  Any follow-up from Defense?				false

		5227						LN		198		17		false		          17                  MR. BIGGS:  No.  Thank you, Your Honor.				false

		5228						LN		198		18		false		          18                  THE COURT:  All right.				false

		5229						LN		198		19		false		          19                  MR. SHERIDAN:  Thanks, Chief.				false

		5230						LN		198		20		false		          20                  THE COURT:  Is this witness excused?				false

		5231						LN		198		21		false		          21                  MR. BIGGS:  Yes, Your Honor.				false

		5232						LN		198		22		false		          22                  MR. SHERIDAN:  No.				false

		5233						LN		198		23		false		          23                  THE COURT:  All right.  Assistant Chief				false

		5234						LN		198		24		false		          24        Alexander, you are not excused, although you have been				false

		5235						LN		198		25		false		          25        allowed -- the reason why we excuse witnesses is so				false

		5236						LN		198		25		false		                     Alexander, J. - Further Redirect by Mr. Sheridan				false

		5237						PG		199		0		false		page 199				false

		5238						LN		199		1		false		           1        that they can participate -- or come in to court and				false

		5239						LN		199		2		false		           2        listen to the testimony, but you have been designated				false

		5240						LN		199		3		false		           3        to be here anyway as a representative of WSP, so it				false

		5241						LN		199		4		false		           4        doesn't really affect you.  You can come if you want;				false

		5242						LN		199		5		false		           5        you don't have to come if you don't want, but you are				false

		5243						LN		199		6		false		           6        still under subpoena.  So if either Mr. Sheridan or				false

		5244						LN		199		7		false		           7        Mr. Biggs or Mr. Marlow need to call you, you need to				false

		5245						LN		199		8		false		           8        be available.				false

		5246						LN		199		9		false		           9                  THE WITNESS:  Yes, Your Honor.				false

		5247						LN		199		10		false		          10                  THE COURT:  All right.				false

		5248						LN		199		11		false		          11                  THE WITNESS:  Yes, Your Honor.				false

		5249						LN		199		12		false		          12                  THE COURT:  All right.  Members of the jury,				false

		5250						LN		199		13		false		          13        we just wanted to see you one more time today, but you				false

		5251						LN		199		14		false		          14        can leave now, and we'll see you tomorrow at 1:30.				false

		5252						LN		199		15		false		          15                  THE CLERK:  All rise.				false

		5253						LN		199		16		false		          16                       (Jury exits.)				false

		5254						LN		199		17		false		          17                  THE COURT:  Thank you.  Anything else?				false

		5255						LN		199		18		false		          18                  MR. SHERIDAN:  Nothing from Plaintiff.				false

		5256						LN		199		19		false		          19                  MR. BIGGS:  Nothing, Your Honor.				false

		5257						LN		199		20		false		          20                  THE COURT:  All right.  So maybe we'll see				false

		5258						LN		199		21		false		          21        you, maybe we won't.  I hope you feel better.				false

		5259						LN		199		22		false		          22                  THE WITNESS:  Thank you, Your Honor.				false

		5260						LN		199		23		false		          23                       (Court at recess for the day.)				false

		5261						LN		199		24		false		          24				false

		5262						LN		199		25		false		          25				false

		5263						PG		200		0		false		page 200				false

		5264						LN		200		1		false		           1                           CERTIFICATE				false

		5265						LN		200		2		false		           2				false

		5266						LN		200		3		false		           3                  I, JAN-MARIE GLAZE, Certified Court Reporter				false

		5267						LN		200		4		false		           4   in the state of Washington, do hereby certify:				false

		5268						LN		200		5		false		           5                  That the foregoing proceedings were				false

		5269						LN		200		6		false		           6   transcribed from an audio recording received from Byers &				false

		5270						LN		200		7		false		           7   Anderson Court Reporters to the best of my ability, subject				false

		5271						LN		200		8		false		           8   to the quality of audio recording, or was transcribed under				false

		5272						LN		200		9		false		           9   my direction;				false

		5273						LN		200		10		false		          10                  That I am not a relative, employee, attorney				false

		5274						LN		200		11		false		          11   or counsel of any party to this action or relative or				false

		5275						LN		200		12		false		          12   employee of such attorney or counsel, and I am not				false

		5276						LN		200		13		false		          13   financially interested in the said action or the outcome				false

		5277						LN		200		14		false		          14   thereof;				false

		5278						LN		200		15		false		          15                  That this certification applies only to the				false

		5279						LN		200		16		false		          16   original and copies supplied under my direction and not to				false

		5280						LN		200		17		false		          17   any copies made by other parties;				false

		5281						LN		200		18		false		          18                  IN WITNESS WHEREOF, I have hereunto set my				false

		5282						LN		200		19		false		          19   hand in Contoocook, New Hampshire, this 21st day of				false

		5283						LN		200		20		false		          20   September 2020.				false

		5284						LN		200		21		false		          21				false

		5285						LN		200		22		false		          22				false

		5286						LN		200		23		false		          23                                _______________________________				false

		5287						LN		200		24		false		          24                                                Jan-Marie Glaze				false

		5288						LN		200		24		false		                                                             Court Reporter				false

		5289						LN		200		25		false		          25				false



		Index		MediaGroup		ID		FullPath		Duration		Offset







                                                                           1







           1



           2



           3



           4



           5         IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON



           6                  IN AND FOR THE COUNTY OF KING



           7    Ryan Santhuff, an individual,  )

                                               )

           8               Plaintiff,          )

                                               )

           9             vs.                   )   No. 19-2-04610-4 KNT

                                               )

          10    State of Washington and David  )

                James Nobach, an individual,   )

          11                                   )

                           Defendants.         )

          12

                                           Trial

          13                      Report of Proceedings



          14   Appearances:



          15        John P. Sheridan, Attorney at Law, appeared on behalf

               of the Plaintiff.

          16

                    Andrew T. Biggs and Scott Marlow, Attorneys at Law,

          17   appeared on behalf of the Defendants.



          18



          19        BE IT REMEMBERED that on September 9, 2020, the



          20   above-captioned cause came on for hearing before the



          21   Honorable Mafé Rajul, Judge of the Superior Court in and for



          22   the County of King, State of Washington; the following



          23   proceedings were had, to-wit:



          24

               Jan-Marie Glaze, CCR, RPR, CRR     Certified Court Reporter

          25   janmarieglaze@gmail.com            License No. 2491

�

                                                                           2







           1                        TABLE OF CONTENTS



           2



           3                        TRIAL EXAMINATION



           4   Witness:



           5   Johnny Alexander

                    Direct Examination By Mr. Sheridan            14

           6        Offer of Proof By Mr. Sheridan                41

                    Direct Examination (Resumes) By Mr. Sheridan  44

           7        Cross Examination By Mr. Biggs               131

                    Redirect Examination By Mr. Sheridan         170

           8        Recross Examination By Mr. Biggs             181

                    Further Redirect Examination By Mr. Sheridan 197

           9



          10



          11                             EXHIBITS



          12   Exhibit No.                                  Page Admitted



          13   65                                                 83

               89                                                 97

          14   91                                                114

               92                                                113

          15   96                                                118

               103                                               122

          16   122                                                35

               214                                               131

          17   552                                               125



          18



          19



          20



          21



          22



          23



          24



          25

�

                                                                           3







           1                   Wednesday, September 9, 2020



           2                         Morning Session



           3                              * * *



           4                  THE CLERK:  King County Superior Court is now



           5        in session with the Honorable Mafé Rajul presiding.



           6                  THE COURT:  Good morning.  Please be seated.



           7        Are we ready to bring in the jury?



           8                  MR. BIGGS:  One quick issue, Your Honor.



           9        Assistant Chief Alexander notified me this morning that



          10        he's not feeling 100 percent:  Smoke related, not COVID



          11        related.  He checked his temperature downstairs.  He's



          12        good, but if you have any questions or want to ask him



          13        anything, please do.  And he said he may -- he's



          14        nauseous, and he may have to, you know, raise his hand



          15        and take a quick break.



          16                  THE COURT:  That's fine.  Just let us know.



          17        Are you okay continuing today?



          18                  THE WITNESS:  Yes.  Yes, Your Honor.



          19                  THE COURT:  Okay.



          20                  MR. ALEXANDER:  Yes.



          21                  THE COURT:  Okay.  And one thing that I



          22        forgot to tell the jurors yesterday, so I will tell



          23        them, I have a note here, is that if any of them are



          24        exposed to people with COVID, to let us know right away



          25        because we do have protocols in place as to what to do
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           1        when somebody has been exposed.  So I just need to tell



           2        them, remind --



           3                  MR. SHERIDAN:  I'm glad you reminded me.  We



           4        got a contact, I think it was late last week, one of



           5        our witnesses, Merrill, who said he's been in contact



           6        with somebody with the bug, so he's quarantined, so we



           7        want to Zoom him, I would say next Monday or Tuesday,



           8        something like that, if that's okay with you.



           9                  THE COURT:  That's fine.



          10                  MR. SHERIDAN:  Okay.



          11                  THE COURT:  And you know, there are King



          12        County testing areas that have the result within 36



          13        hours.  I got one done last week.



          14                  MR. SHERIDAN:  Oh?



          15                  THE COURT:  And I got it within 36 hours.



          16                  MR. SHERIDAN:  Are they considered accurate,



          17        those ones?  Who knows.  I know.  I know.  Okay.



          18                  THE COURT:  I don't know.



          19                  MR. BIGGS:  One last thing, Your Honor.  I



          20        know we have a Zoom feed going.  Is there any caution



          21        going out to anybody about recording or screenshots or



          22        that sort of thing?  Are there any restrictions on



          23        that?



          24                  THE COURT:  They are not -- people are not to



          25        record, and I think that that has been disabled.  I
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           1        mean, I can't control what they do in their house.



           2                  MR. SHERIDAN:  I think that's right.  I think



           3        it --



           4                  MR. BIGGS:  Right.



           5                  THE COURT:  I mean, we do have that disabled



           6        so they cannot just record from Zoom and the other --



           7        and they can do screenshots.  And then the other thing



           8        is, what I told you before, to let your witnesses know



           9        that if they are watching -- that counsel has



          10        permission to ask them if they have watched or



          11        listened, and they would be held in contempt.



          12                  MR. BIGGS:  Right.  I guess my concern is



          13        that we don't see a photograph on The News Tribune



          14        that's a screenshot from the trial testimony.



          15                  THE COURT:  Right.



          16                  MR. BIGGS:  That sort of thing.  So I assume



          17        that -- that the attorneys know this, and if we know of



          18        anybody that is tuning in, we should be advising them



          19        of these restrictions.



          20                  MR. SHERIDAN:  Right.



          21                  THE COURT:  Yes.  And I don't know, has



          22        anyone joined in to view Zoom?



          23                  THE CLERK:  So far, I mean, it's just been



          24        staff from Sheridan's -- Mr. Sheridan's -- (inaudible).



          25                  MR. BIGGS:  Okay.  Not a major concern.  I
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           1        just want to know what the parameters were.



           2                  THE COURT:  Yeah.  They're not allowed to



           3        record or anything.



           4                  MR. BIGGS:  Thank you.



           5                  THE COURT:  I know that there's a way that we



           6        can prevent that, but if they have their phone



           7        recording --



           8                  MR. BIGGS:  Right.  I'm pretty sure I could



           9        record it if I wanted to.  I don't think it's that hard



          10        to do.



          11                  MR. SHERIDAN:  Right.  And thank you.  I



          12        understand that -- that Detective Santhuff's mom may be



          13        listening in.



          14                  THE CLERK:  She is not in the waiting room.



          15                  MR. MARLOW:  But it's okay if she does.



          16                  THE COURT:  Well, yeah.  The courtroom is



          17        open.  I mean, the only reason why I did that is



          18        because you indicated that there were people that maybe



          19        wanted to watch and see, and I do believe in open



          20        courts, and so I want to make sure to keep it as open



          21        as possible, considering what's going on, but I'm



          22        trying to figure out if maybe there's a way to have,



          23        like some -- something on Zoom that says do not record,



          24        do not -- but I don't know if we can see if there's a



          25        way to do that.
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           1                  THE CLERK:  (Inaudible) do not record.  I



           2        mean --



           3                  THE COURT:  Maybe.  Oh, yeah.  That's a good



           4        point.



           5                  THE CLERK:  I'm sure that you could type



           6        whatever you wanted within reason.  I mean,



           7        character --



           8                  THE COURT:  Maybe I will just at the



           9        beginning.  If you would let me know when somebody else



          10        comes into Zoom, I will just give the warning every



          11        time somebody comes in.



          12                  THE CLERK:  Okay.  Okay.



          13                  THE COURT:  I'm not connected so I don't know



          14        who is logging in, but you are.



          15                  THE CLERK:  Right.



          16                  THE COURT:  So you can just let me know.



          17        Send me an IM, and I will say something.



          18                  THE CLERK:  And right now we just have me,



          19        the witness and Mark Rose and Tony (inaudible).



          20                  THE COURT:  All right.



          21                  THE CLERK:  All right.  I'll get the jury?



          22                  THE COURT:  Yes.



          23                  MR. SHERIDAN:  I also wanted to bring to your



          24        attention, Your Honor, that we'll be using depositions



          25        today, and we would ask that you read our proposed jury
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           1        Instruction No. 22 to -- it's that one, the WPI that



           2        says you're about to hear deposition testimony.



           3             And then also under CR 32, which says that a



           4        deposition of a party can be used for any purpose, we



           5        intend to use excerpts from Lieutenant Nobach's



           6        deposition in some of the examination of this witness,



           7        with the Court's permission.



           8                  THE COURT:  Lieutenant Nobach's examination?



           9                  MR. SHERIDAN:  Deposition.



          10                  THE COURT:  -- of Captain Alexander.



          11                  MR. SHERIDAN:  During the cross of Alexander,



          12        right.



          13                  THE COURT:  Okay.  Hold on.  So what -- what



          14        instruction -- what deposition are you planning on --



          15        so is that the only thing, the excerpts from the



          16        deposition from Nobach's --



          17                  MR. SHERIDAN:  From Nobach -- right.  And



          18        then we have -- we're probably going to play some



          19        deposition testimony of the witness himself, again



          20        under CR 32.  And so what we did is we gave the Court,



          21        in advance, the things that we thought we might use



          22        even though these witnesses -- the book we gave you



          23        wasn't in lieu of their testimony, it was just under



          24        CR 32.



          25                  THE COURT:  Right.  Which instruction did you
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           1        tell me it was?  Did you say 21?



           2                  MR. SHERIDAN:  I'm sorry?



           3                  THE COURT:  Which jury instruction did you



           4        say?



           5                  MR. SHERIDAN:  It's Instruction 22, Your



           6        Honor.



           7                  THE COURT:  Oh, 22.  Um...  Yes.  All right.



           8                  MR. SHERIDAN:  Okay.



           9                  THE COURT:  Mr. Biggs?



          10                  MR. BIGGS:  Yes, Your Honor.  Mr. Sheridan



          11        totally glossed over, there are objections that the



          12        Court hasn't ruled on on these deposition transcripts.



          13        He provided a list of excerpts.  We provided a counter



          14        list that is contemplated by the rule.  He raised some



          15        objections, and those have not been ruled on.



          16                  MR. SHERIDAN:  Right.



          17                  THE COURT:  So he can't show it without



          18        having those ruled on.



          19             When were you planning on doing that?



          20                  MR. SHERIDAN:  It would be sometime in the



          21        morning, probably in the next hour, but we would just



          22        kind of -- I was just going to have Greg play their --



          23        they don't object to ours.  They just wanted to say



          24        more, so I was going to have Greg play --



          25                  THE COURT:  Mary, can you please bring me
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           1        the -- the binder that has the depositions?



           2                  MR. BIGGS:  Play them all.



           3                  MR. SHERIDAN:  Well, no.  No.  No.  I mean,



           4        like -- so the book is yellow, I think, and blue.  So



           5        if I give -- if I have him play something that has



           6        yellow; you have blue.  I was just going to have Greg



           7        play the blue rather than deal with the objection.



           8                  THE COURT:  I don't think --



           9                  MR. BIGGS:  I'm not sure I follow you.



          10                  MR. SHERIDAN:  What I mean is, for expediency



          11        sake, I wasn't going to fight you on the stuff you



          12        added.



          13                  MR. BIGGS:  Right.  So you play both:  What



          14        you suggested and what I countered with.



          15                  MR. SHERIDAN:  Yes.  Yes.



          16                  MR. BIGGS:  Okay.  That's fine.



          17                  MR. SHERIDAN:  That's all.  Just to make it



          18        easy.  And the way I do it is I say, so we're going to



          19        get -- we're going to offer the dep, and I'm going to



          20        turn everybody to that page, and so everybody gets to



          21        put their eyes on it before I start the process, right.



          22        So if anything else comes up funky, there's time to



          23        object, and -- but I think it's going to be pretty



          24        straightforward.  There's no objections from your side.



          25                  THE COURT:  Okay.  So let me look at -- okay.
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           1        So I see what you mean by the yellow and the blue.



           2                  MR. SHERIDAN:  Yeah.



           3                  THE COURT:  So are there any issues,



           4        Mr. Biggs?



           5                  MR. BIGGS:  Well, sounds like -- I just want



           6        to double check.  It sounds like there aren't.



           7                  MR. SHERIDAN:  Yeah.



           8                  MR. BIGGS:  So if you were going to play --



           9        let me just give you an example.



          10                  MR. SHERIDAN:  Yeah.



          11                  MR. BIGGS:  Pages 73-15 to 75-2.



          12                  MR. SHERIDAN:  Okay.



          13                  MR. BIGGS:  That's what I countered as a



          14        counter designation.



          15                  MR. SHERIDAN:  Okay.



          16                  MR. BIGGS:  If you're going to play those



          17        sections uninterrupted -- in other words, you can't say



          18        this is the defense stuff; this is my stuff.  You play



          19        it.  All the -- everything that we have as counter



          20        designations is played.



          21                  MR. SHERIDAN:  That's right.



          22                  MR. BIGGS:  Front to back with the rest.



          23                  MR. SHERIDAN:  That's right.



          24                  MR. BIGGS:  Then I have no objection.



          25                  THE COURT:  Okay.
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           1                  MR. SHERIDAN:  That's right.



           2                  THE COURT:  All right.  Anything else?



           3                  MR. BIGGS:  Thank you for bringing that up,



           4        Jack.



           5                  THE COURT:  Anything else?



           6                  MR. SHERIDAN:  That's it.  And --



           7                  THE COURT:  And...



           8                  MR. SHERIDAN:  Okay.  That's it.



           9                  THE COURT:  Are you sure?



          10                  MR. SHERIDAN:  Yeah.  And -- and there is --



          11        oh, this is not a -- this is an audio courtroom, right?



          12                  THE COURT:  Yes.  We don't have a court



          13        reporter.



          14                  MR. SHERIDAN:  So that means the video -- is



          15        there a court reporter?



          16                  THE COURT:  No.



          17                  MR. SHERIDAN:  No.  So that means that the



          18        video, the sound of the video will go on the tape for



          19        appellate purposes?  Yeah.  Okay.  Phew.  Good.



          20             And, Greg, should we do a sound check, or are we



          21        okay?



          22                  MR. GLOVER:  No, I did one this morning.



          23                  THE COURT:  Anything else?



          24                  MR. SHERIDAN:  Nothing.  Thanks, Judge.



          25        Thanks for your patience.
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           1                  THE COURT:  Anything from Defense?



           2                  MR. BIGGS:  No.  Thank you, Your Honor.



           3                  THE COURT:  All right.  Bring in the jury.



           4                  THE CLERK:  I'm just admitting Suzanne



           5        Sherman, which is Plaintiff's mother, into Zoom.



           6                  THE COURT:  All right.



           7                  THE CLERK:  (Inaudible).



           8                  THE COURT:  No.  You can admit her.



           9                  THE CLERK:  I'll get the jury.



          10                  THE COURT:  Good morning, everybody who is



          11        joining us via Zoom.  I cannot see you, but I know that



          12        there are some that are connected via Zoom.  I just



          13        want to make sure that you know you are prohibited from



          14        recording this proceeding.  We can only have one



          15        official proceeding which is being kept by our clerk.



          16        You cannot take screenshots of the witnesses or



          17        anything that is happening in the courtroom.  Any kind



          18        of recording via photo or audio recording would be a



          19        violation of my court order, and there could be



          20        sanctions for that, including being held in contempt.



          21                       (Jury present.)



          22                  THE COURT:  Good morning.  Please be seated.



          23        Welcome back, members of the jury, to Day No. 2.



          24             One thing that I forgot to tell you yesterday is



          25        that if at any time you learn that you have been
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           1        exposed or had come in contact with anybody that has



           2        COVID, please let Mary know right away because we do



           3        have a protocol set in the courthouse, and, of course,



           4        we just want to make sure that everybody stays healthy



           5        and safe, so please do let us know or let Mary know.



           6        Thank you.



           7             Mr. Sheridan, are you ready to continue with your



           8        examination of Captain Alexander?



           9                  MR. SHERIDAN:  Yes.  Thank you.



          10                  THE COURT:  Captain Alexander, if you could



          11        please take the witness stand.  And you are still under



          12        oath.



          13                       Johnny Alexander, having been previously



          14                       sworn by the Court, testified as



          15                       follows:



          16                  THE WITNESS:  Yes, Your Honor.



          17                        DIRECT EXAMINATION



          18   BY MR. SHERIDAN:



          19   Q    Okay.  Good morning.



          20   A    Good morning.



          21   Q    Captain Alexander, just to sort of summarize quickly



          22        what happened yesterday, you testified that neither



          23        Nobach nor Biscay either denied or admitted the breast



          24        rubbing incident, correct?



          25   A    That's correct.
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           1   Q    You also treated that, in your mind, as a denial --



           2        was -- by not denying it, was also an admission.



           3   A    Yes, sir.



           4   Q    And you said that Sweeney implicated himself in



           5        engaging in similar behavior --



           6                  MR. BIGGS:  Your Honor, I hate to object at



           7        this point, but this is all asked and answered.



           8                  THE COURT:  Just ask questions.  The jury is



           9        expected to remember what happened yesterday, so --



          10                  MR. SHERIDAN:  Sure.  Sure.  That's fine.



          11                  THE COURT:  -- I'll sustain the objection.



          12                  MR. SHERIDAN:  That's fine.  Okay.



          13        Certainly, Judge.



          14   Q    (By Mr. Sheridan) All right.  So, yesterday, you



          15        implicated both Sweeney and Santhuff in engaging in



          16        improper behavior; is that right?



          17   A    Yes, sir.



          18   Q    And it's true, is it not, that those are the only two



          19        people who came forward to report Nobach's and Biscay's



          20        breast rubbing incident?



          21   A    Yes, sir.



          22   Q    So -- and you have no documents to support these



          23        allegations that they told you that, correct?



          24   A    The only document that I have is the 095s.



          25   Q    The 095 that you gave to Nobach and to Biscay?
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           1   A    That's correct.



           2   Q    And let's -- can you tell us why, if they engaged in



           3        misconduct, you did not document it as required by



           4        procedure?



           5   A    Say that again, please.



           6   Q    Yes.  Can you tell us why, if both Ryan Santhuff and



           7        his sergeant, Sweeney, engaged in misconduct, you did



           8        not document it as required by procedure?



           9   A    It's not required by procedure that I document that.



          10   Q    Well, if they were engaging in similar behavior --



          11        maybe we should put Exhibit 57 up so we can make



          12        reference to it.  And, sir, let me get you 57.



          13                  MR. SHERIDAN:  So, Greg, it's the last



          14        sentence of that first paragraph, if you'll pull that a



          15        little higher.  Yeah.  Okay.



          16   Q    (By Mr. Sheridan) So that -- so you wrote, "It's



          17        alleged that similar behavior by members of your staff



          18        has become an acceptable practice for an extended



          19        period of time."  And did you mean to refer to Ryan



          20        Santhuff in that sentence?



          21   A    To include -- yes, sir.



          22   Q    So you were not just saying that -- you're telling us



          23        today that you were not just saying that Ryan Santhuff



          24        confessed to this wrongdoing, but you're saying that he



          25        also confessed to doing it for some extended period of
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           1        time, correct?



           2   A    Repeat that, please.



           3   Q    Sure.  You're telling us not only did he confess to



           4        you -- this was apparently when you were having coffee,



           5        right?



           6   A    Yes, sir.



           7   Q    When you're having coffee, not only did he confess to



           8        you that he engaged in similar improper behavior, but



           9        he did it for a period -- extended period of time,



          10        right?



          11   A    Yes.



          12   Q    Okay.  All right.  And...  All right.



          13             So, um, why did you say "similar behavior by



          14        co-workers" in the last sentence?



          15   A    Because that's what I was told, that there was



          16        inappropriate behavior that was going on in the unit



          17        that was similar to joking around, being loosey-goosey.



          18        That was inappropriate.



          19   Q    Now, would you agree with me that if Santhuff believed



          20        that he had actually engaged in similar behavior, it



          21        would make little sense for him to turn in Lieutenant



          22        Nobach in March of 2016 and then confess to you?



          23   A    What's your question?



          24   Q    Yeah.  Would you agree that it doesn't make a lot of



          25        sense that if he was one of the people participating in
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           1        the misconduct, he would come to you and tell you



           2        there's a problem?



           3   A    You know, I thought that same thing.



           4   Q    Uh-huh.  And what did you do about it?



           5   A    What do you mean, what did I do about it?



           6   Q    Well, if you thought it didn't make any sense, then why



           7        didn't you do an investigation as required by policy?



           8   A    Well, when Santhuff came to me and he indicated that he



           9        was also part of the group, this work group that was



          10        performing -- that was engaged in this improper



          11        behavior, I thought that, okay, well, made -- I don't



          12        know why.  I can't tell you what he's thinking, but I



          13        kind of thought it was -- well, he just wanted to bring



          14        it forward.



          15   Q    Mm-hm.  Okay.  So -- so he -- he is -- he is -- did he



          16        express to you his concern -- this is during the coffee



          17        meeting, right?



          18   A    Yes, sir.



          19   Q    So there's a violation of procedure since two people



          20        aren't there, right?  Two people aren't there to do the



          21        interview, right?



          22   A    Um, the -- there was no need to have anyone else there.



          23        This was a conversation between me and my -- my -- one



          24        of my staff members.



          25   Q    Well, he's not your staff member, right?  He's simply
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           1        in your chain of command down many levels.



           2   A    Well, he's still part of my staff.



           3   Q    Okay.  But -- but let's say that actually happened.



           4        Would you agree with me that once he told you that



           5        there was a larger number of people, that meant that



           6        somebody in that group of 11 might have been offended



           7        by that improper behavior?



           8   A    What's your question?



           9   Q    My question is, did you connect the dots?  You said



          10        that, well, I determined, in talking to Santhuff, that



          11        he was not offended, right?



          12   A    That's correct.



          13   Q    And because he was not offended, that was not



          14        third-party sexual harassment, right?



          15   A    Correct.



          16   Q    And because -- but when he told you that there were



          17        other people involved, if any one of them was offended,



          18        that would be third-party sexual harassment, correct?



          19   A    If someone came -- if someone came and, yes, say that



          20        they were offended, yes, then that would be a problem.



          21   Q    But you didn't write any of this down, correct?



          22   A    There was no need to write it down.



          23   Q    Let me ask you this:  You were deposed by me, correct?



          24   A    Yes, sir.



          25   Q    And I asked you under -- you were under oath, correct?





                          Alexander, J. - Direct by Mr. Sheridan

�

                                                                          20







           1   A    Yes, sir.  Yes, sir.



           2   Q    And I asked you questions about what he said to you,



           3        correct?



           4   A    Yes.



           5   Q    And you never told me that he confessed to you that he



           6        engaged in improper actions himself -- this is



           7        Santhuff -- right?



           8   A    I don't remember not telling you that.



           9   Q    Okay.  Well, we would like to publish your deposition.



          10        And --



          11                  MR. SHERIDAN:  Is this it?  We would move to



          12        publish the deposition, and we have a copy for the



          13        judge.



          14                  THE COURT:  All right.



          15                  MR. SHERIDAN:  We'll be playing, for record



          16        purposes, Pages 13-1 to 20.



          17                  MR. BIGGS:  Excuse me, Your Honor.  We just



          18        had an agreement that our portion would be played as



          19        well.



          20                  MR. SHERIDAN:  (Inaudible.)



          21                  MR. BIGGS:  No, but it's -- they're,



          22        they're -- our counter designations.



          23                  THE COURT:  Is this Captain Alexander's?



          24                  MR. SHERIDAN:  Look at 13 --



          25                  MR. BIGGS:  There's no counter designation.
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           1                  MR. SHERIDAN:  There's no counter.  Look at



           2        13.



           3                  MR. BIGGS:  I see, yes.



           4             That's fine, Your Honor.



           5                  MR. SHERIDAN:  Okay.



           6                  THE COURT:  All right.  Let me give the --



           7        members of the jury, you will be given testimony from a



           8        deposition.  A deposition is testimony of a witness



           9        taken under oath outside of the courtroom.  The oath is



          10        administered by an authorized person who records the



          11        testimony word for word.  Depositions are taken in the



          12        presence of lawyers for all parties.  The deposition



          13        will be read out loud to you or presented by video.  It



          14        will be -- do you have the video or is it just a



          15        recording?



          16                  MR. SHERIDAN:  We have the video.



          17                  THE COURT:  Okay.  So it will be by video.



          18        Insofar as possible, you must consider this form of



          19        testimony in the same way that you consider the



          20        testimony of witnesses who are present in the



          21        courtroom.  You must decide how believable the



          22        testimony is and what value to give to it.



          23             A copy of the deposition will not be admitted into



          24        evidence and will not go to the jury room with you.



          25                  MR. SHERIDAN:  All right.  You can go ahead
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           1        and --



           2                       (Audio recording played and transcribed



           3                       as follows:)



           4                  THE WITNESS:  I did talk to Trooper Santhuff.



           5   Q    (By Mr. Sheridan) You did, and what did he tell you?



           6   A    Lieutenant -- or Trooper Santhuff told me that Brenda



           7        rubbed her breast against the head of Lieutenant



           8        Nobach.



           9   Q    Okay.  And when did that meeting occur?



          10   A    That meeting occurred after I spoke to Sweeney --



          11        Sergeant Sweeney, and it occurred at a coffee shop in



          12        Tumwater Boulevard because I wanted to hear it directly



          13        from -- from Trooper Santhuff.



          14   Q    All right.  And -- and it was your -- did you have an



          15        understanding as to whether or not this may involve



          16        discrimination, this incident?



          17                  UNIDENTIFIED SPEAKER:  Objection, form of the



          18        question.



          19                  THE WITNESS:  Discrimination, no.



          20   Q    (By Mr. Sheridan) How about sexual harassment?



          21   A    Sexual harassment, when I first heard it, yes.



          22   Q    Captain --



          23                       (End of audio.)



          24   Q    (By Mr. Sheridan) And you were under oath when you gave



          25        that testimony, right?
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           1   A    Yes, sir.



           2   Q    And did you offer -- this deposition lasted for several



           3        hours, did it not?



           4   A    I think it did.



           5   Q    All right.  And during -- and at no time during that



           6        deposition did you talk about the idea that he was a



           7        co-conspirator who also engaged in the improper



           8        behavior?



           9   A    No, I did not.



          10   Q    Okay.  So that was your chance to tell me.  Did you



          11        tell anyone else that he engaged in improper behavior?



          12   A    I did.



          13   Q    Who?



          14   A    What I did is I shared that information that Trooper



          15        Santhuff indicated that the behavior that was going on



          16        involved -- involved a lot of the parties in that unit,



          17        and he admitted to me that it was almost as if he was



          18        talking to -- to Sweeney as well, because Sweeney came



          19        in and basically said the same thing.  This has been



          20        going on for some time, and Sweeney, as a matter of



          21        fact, said that um -- um, you know, you may as well



          22        sign me up too.



          23             So I took it, when Santhuff says that he was --



          24        that he was -- that everyone in that work group was



          25        involved in this type of behavior that was rampant, I'm
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           1        assuming that he was saying the same thing; that he was



           2        involved in it as well.



           3   Q    Okay.  So even though you heard these -- you're saying



           4        the two people who were in fact blowing the whistle on



           5        the misconduct confessed that they were part of the



           6        problem, you never wrote it down, and you never told



           7        anybody in your chain of command?



           8   A    That's not true, sir.



           9   Q    Well, who did you write it down for?  Who?



          10   A    I didn't write it down.  I don't know that I -- that I



          11        wrote it down anywhere, but I do remember sharing the



          12        conversation with -- with -- I'm pretty sure I shared



          13        the conversation with the HR commander or the HR



          14        manager as well as the captain of the Office of



          15        Professional Standards.



          16   Q    So you mean you saved (sic) -- you saved it with



          17        Captain Matheson, the fella who testified first?  You



          18        said it to him?  I should say -- I jumbled my words.



          19        Let me say it again.



          20             Your testimony is you shared the allegation that



          21        Mr. Santhuff had confessed to you that he was also part



          22        of the inappropriate behavior?



          23   A    The HR manager that I'm referring to -- I don't



          24        remember which HR manager it was, but at some point in



          25        time, in a conversation, I'm sure that I talked to
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           1        Captain Matheson as well, yes, sir.



           2   Q    Okay.  And so Captain Matheson, you have no evidence



           3        that he's ever written any of this down, right?



           4   A    No, sir, I do not.



           5   Q    He's the one that testified ahead of you, right?



           6   A    That's correct.



           7   Q    And you saw his testimony, right?



           8   A    Yes, sir.



           9   Q    And you saw that he testified that, in his mind, he did



          10        consider at the time whether he was a whistleblower,



          11        but he wasn't because he said it involved some kind of



          12        personnel manager -- matter, right?  You were here when



          13        he said that?



          14   A    Say that again.



          15   Q    You were here when Matheson testified that he was aware



          16        of the whistle -- alleged whistleblower activity, but



          17        he felt it wouldn't be a whistleblower because -- he



          18        couldn't be a whistleblower because, in his mind, it



          19        was a personnel action and thus excluded, right?  You



          20        were here for that?



          21   A    I remember Captain Matheson saying something about a



          22        personnel issue.



          23   Q    Okay.  And do you recall that he also said he never



          24        wrote any of that down?



          25   A    No, I don't remember.
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           1   Q    Okay.  And you said you must have told it to, who,



           2        Captain Saunders?



           3   A    Yes, sir.



           4   Q    But you have no specific recollection, right?



           5   A    I remember having a conversation with Captain Saunders



           6        about that issue.



           7   Q    All right.  And tell us everything you told Captain



           8        Saunders.  Tell us where you were and when it happened.



           9   A    This has been over four years ago.  What I can tell you



          10        is that it occurred in the State Patrol building.



          11   Q    Because that's where Saunders was assigned at the time?



          12   A    Yes, sir.



          13   Q    All right.  And tell us what -- what you said to him



          14        and what he said to you?



          15   A    I don't remember exactly what was said, but I can tell



          16        you that when I had the conversation with Captain



          17        Saunders, I shared with him the information that was



          18        provided to me by Sergeant Sweeney as well as Trooper



          19        Santhuff.



          20   Q    Okay.  That's all you recall?



          21   A    Yes.



          22   Q    Okay.  And do you remember when that was?  Was that



          23        after the lawsuit was filed?



          24   A    No.  That would have been before the lawsuit was filed.



          25        Well, actually, I don't know when the lawsuit was





                          Alexander, J. - Direct by Mr. Sheridan

�

                                                                          27







           1        filed, but what I can tell you is that that



           2        conversation occurred before I counseled Lieutenant



           3        Nobach and Brenda Biscay.



           4   Q    I see.  So what day did you interview Trooper



           5        Santhuff -- Santhuff?



           6   A    I don't know.



           7   Q    Well, let's see.  Is it fair to say it must have been



           8        oh, say, a week before you actually gave out the 095?



           9   A    What I can tell you is that it was before the 095 was



          10        issued.



          11   Q    What time of day did you get the -- what time of day



          12        did you learn that -- that Trooper Santhuff had talked



          13        to -- had reported this breast rubbing incident?



          14   A    I don't know.



          15   Q    Okay.  Well, let's put up 57 again, if we can, and



          16        focus on the bottom -- on that bottom paragraph.



          17                  MR. SHERIDAN:  I'm sorry.  The first



          18        paragraph, Greg.



          19   Q    (By Mr. Sheridan) It says on March 29th that you were



          20        informed, right?



          21   A    Yes.



          22   Q    And -- and on March 30th, you're meeting with -- with



          23        Nobach and Biscay to hand out the 095, right?



          24   A    Correct.



          25   Q    So that means that you must have been pretty busy on
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           1        the 29th, right?



           2   A    I don't know what my day looked like on the 29th.



           3   Q    Okay.  So you must have interviewed at least two people



           4        on the 29th, made a decision to find that Santhuff and



           5        Biscay had engaged in improper conduct, met with



           6        Saunders to do that, and then typed up the 095s.



           7        Right?



           8   A    That's correct.



           9   Q    Okay.  And -- and in all of that time, you didn't take



          10        additional time to interview any of the other members



          11        of the 11 group -- 11-member group that was Aviation at



          12        the time?



          13   A    The concern regarding this situation here was the



          14        sexual -- the alleged sexual harassment issue.  It



          15        involved -- didn't involve the other 11 people or



          16        however many people were in the unit.  This involved



          17        the witness that saw it, which was Trooper Santhuff,



          18        and him reporting it to Sergeant Sweeney who reported



          19        it up the chain of command.  So I had no need to



          20        interview the other parties or involve them.



          21   Q    I understand that, but -- but isn't that based on the



          22        idea that -- that the incident happened in a bubble and



          23        it was just those three people, right?



          24   A    Yes.



          25   Q    But -- but you yourself -- you authored this document,
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           1        right?



           2   A    I sure did.



           3   Q    So you tell us it wasn't a bubble.  You tell us that



           4        the similar behavior by co-workers has become an



           5        acceptable practice.  So it's all 11 people,



           6        potentially, correct?



           7   A    The -- you're twisting it around.  The -- this 095 was



           8        generated as a result of the allegation that -- of



           9        alleged sexual harassment -- or... Yes, alleged sexual



          10        harassment, the incident that occurred between Nobach



          11        and Brenda Biscay.



          12             Now, through -- the other information in this



          13        document here is to let the lieutenant know.  So that



          14        first part is dealing with the allegation.  And then



          15        further down where it talks about other behavior that's



          16        going on in the unit that needed to be addressed as



          17        well, and I -- that's why I addressed it there -- in



          18        there.  But the only persons that I felt that I needed



          19        to talk to regarding the alleged Brenda rubbing her



          20        breasts up against Jim Nobach's head was Santhuff and



          21        Jim Nobach and Brenda and Sweeney.  There was no need



          22        to talk to the other 11 people about that.



          23   Q    Sir, would you take a look at the date of your



          24        deposition and tell us what date that was?



          25   A    I'm looking at a date at the bottom of this document,
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           1        and I'm assuming that's it.  September 20th, 2019.



           2   Q    All right.  So you've had -- that's what you said in



           3        your deposition.  Isn't it true, sir, that this new



           4        information that you're telling us today about them



           5        being -- Sweeney and Santhuff -- essentially conspiring



           6        in the improper behavior, you made this up for trial?



           7   A    Absolutely not.



           8   Q    Isn't it true that one of the reasons that the policies



           9        say you shall document incidents of improper behavior



          10        is not just to protect the victim, but to protect you?



          11   A    We don't document every -- we don't provide



          12        documentation of dual law (phonetic) for every policy



          13        violation.  That's not a requirement.



          14   Q    But, sir, you divide misconduct into three categories,



          15        the highest being major misconduct, don't you?



          16   A    Yes.



          17   Q    And, in fact, major misconduct almost always is subject



          18        to an investigation, is it not?



          19   A    Yes.



          20   Q    And if there is sexual harassment, that is major



          21        misconduct, is it not?



          22   A    As I indicated yesterday, this was not determined to be



          23        a major investigation.  It wasn't a major -- it was --



          24        it was classified not as sexual harassment.  Had it



          25        been classified as sexual harassment, then we would
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           1        have did an investigation through the Office of



           2        Professional Standards, but this situation did not



           3        warrant that.  It didn't rise to that level.



           4   Q    So, in fact, you have put Lieutenant Sweeney and



           5        Detective Santhuff in the position of not being given



           6        notice of an alleged act of misconduct because you



           7        never -- you say this happened and you never said



           8        anything.



           9   A    As division commander, I decided to handle the



          10        situation at the lowest level possible which was at my



          11        level instead of through the Office of Professional



          12        Standards.  Again, every violation did not -- violation



          13        of policy is not investigated by the Office of



          14        Professional Standards.  If you want an example of



          15        that, I can give you one.



          16   Q    I just need a moment.



          17             Now, you received this information about the



          18        breast rubbing incident from Chief Drake, right?



          19   A    Yes, sir.



          20   Q    Okay.  And then you and Chief Saunders talked about



          21        what to do about it sort of at the other end of the



          22        process, right?



          23   A    Yes, a conversation was had between -- that involved



          24        Captain Saunders and an HR manager.



          25   Q    Okay.  Oh, you're not committing that to being
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           1        Matheson; it could be somebody else?



           2   A    Yes.



           3   Q    All right.  And it's true, is it not, that both of



           4        these encounters, had you kept a case log, you would



           5        have written down what happened in those two



           6        encounters, correct?



           7   A    If I did a case log, yes.



           8   Q    And if you did a case log, you would have written down



           9        what Ryan Santhuff allegedly said to you in the case



          10        log, right?



          11   A    Yes.



          12   Q    And Lieutenant Sweeney, right?  I'm sorry, and Sergeant



          13        Sweeney?



          14   A    Yes, sir.



          15   Q    Okay.  But because you didn't keep a case log, nothing



          16        is written down, correct?



          17   A    I didn't keep a case log, no.



          18   Q    Okay.  Now, during the time that you were supervising



          19        Lieutenant Nobach, you understood that he was in the



          20        2016 time frame, you understand that he was the only



          21        certified flight instructor, correct?



          22   A    Hmm, I'm not sure.



          23   Q    Okay.  And you're aware that the certified flight



          24        instructor is the person who is designated to do flight



          25        training, or you didn't know that?





                          Alexander, J. - Direct by Mr. Sheridan

�

                                                                          33







           1   A    To my understanding, Lieutenant Nobach, as well as both



           2        of the sergeants, provided training.  So if that -- if



           3        you're telling me that that requirement is required,



           4        that certified for a training -- for them to train,



           5        then I would have to say that Lieutenant Nobach and



           6        both sergeants had that qualification.



           7   Q    Okay.  When did you supervise -- what years did you



           8        supervise Lieutenant Nobach?



           9   A    (Pause.)  I think I was an SOD commander for three



          10        years, so I guess that would probably be maybe between



          11        2015 and 2018.



          12   Q    Thank you.  Okay.



          13             And you're aware that in 2016, towards the end of



          14        the fall time frame, that two new pilots were hired,



          15        Jared Elliott and Anson Statema?



          16   A    Yes, sir.



          17   Q    And did you have anything to do with hiring them?



          18   A    I -- well, I'm a division commander, so I would assume



          19        that, yes, I would have to have some role in accepting



          20        them into the unit, into the division.



          21   Q    Okay.



          22   A    Yes, sir.



          23   Q    And were you aware that they were both certified flight



          24        instructors?



          25   A    I don't remember.
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           1   Q    Okay.  Fair enough.  Did you ever direct that



           2        Lieutenant Nobach should stop doing training and give



           3        other people the training duties?



           4   A    I don't remember that.



           5   Q    Okay.  Now, let's look at Exhibit 122.  And let me see



           6        if I need to get you a book.  Would you mind checking



           7        if that one has it in there?



           8   A    This one is 43 through 112.



           9   Q    So 113.  I have it.  Thank you.  Ah.  Here it is.



          10             You're going to 122, sir.



          11   A    122, yes.



          12   Q    All right.  And you recognize this, do you not?



          13   A    It looks like one of the pages for Lieutenant Nobach's



          14        job performance appraisal.



          15   Q    Why don't you turn the pages over and see if you see



          16        whether or not that's a document that you created, and



          17        then see if you have an electronic signature on there.



          18   A    (Witness perusing document.)  Okay.  This is -- I did



          19        create this job performance appraisal on -- for Jim



          20        Nobach.  And as far as the signature, I -- I don't



          21        remember providing an electronic signature so that's



          22        the thing -- (inaudible).



          23   Q    All right.  That's fine.



          24             All right.  This is a document that you created in



          25        the usual course of business?
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           1   A    Yes, sir.



           2   Q    And it was meant -- this document, although it is -- it



           3        refers to a period of time, I believe it's signed in,



           4        what, February 2017, or something like that, but, in



           5        fact, it covers the year 2016, correct?



           6   A    Yes, sir.



           7   Q    All right.  And you are the author of the pages in this



           8        document?



           9   A    Yes, sir.



          10                  MR. SHERIDAN:  Plaintiff offers Exhibit 122.



          11                  THE COURT:  Any objection?



          12                  MR. BIGGS:  No objection, Your Honor.



          13                  THE COURT:  All right.  Plaintiff's Exhibit



          14        122 is admitted.



          15                  MR. SHERIDAN:  All right.  Thank you.  Greg,



          16        go ahead and put up -- oh, may we publish?



          17                  THE COURT:  You may.



          18   Q    (By Mr. Sheridan) Okay.



          19                  MR. SHERIDAN:  And Greg -- thanks for blowing



          20        that up.



          21   Q    (By Mr. Sheridan) This has a title heading of



          22        "Lieutenant Job Performance Appraisal."



          23             Would you just explain to the jury what the



          24        process is and what the procedures are for giving



          25        performance evaluations to the people you supervise,
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           1        frequency and such?



           2   A    Okay.  The job performance appraisal, it's basically an



           3        evaluation of the employee's performance.  And in this



           4        particular appraisal here, it's conducted annually, and



           5        it's an opportunity for the supervisor to share



           6        information about what they observe, you know,



           7        regarding their employees.  It's -- it's an opportunity



           8        to provide positive feedback as well as negative



           9        feedback because the whole goal here is to try and help



          10        our employees succeed.  And so it's critical that we



          11        provide honest, meaningful feedback regarding their



          12        appraisal so that they can make improvements where they



          13        need to make improvements at or so that we can, you



          14        know, also, you know, tell them when they're doing a



          15        good job, you know, to keep going.



          16             So that's what the appraisal is for.  So it's --



          17        it's a report of my observations of Jim Nobach



          18        throughout the year of 2016.



          19   Q    All right.  And it contains -- it contains headings



          20        that aren't made by you; they're made by the Washington



          21        State Patrol, right, or the State of Washington?



          22   A    I'm not following.



          23   Q    Headings like "Leadership"?



          24   A    Yes.



          25   Q    So these are categories that you're to comment on,
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           1        right?



           2   A    Yes, sir.



           3   Q    All right.  Let's turn to the leadership page.  It's



           4        the second page, please.



           5   A    Okay.



           6   Q    And let's look at the top -- yeah.  So it says



           7        "Leadership," and then under "Expectations," what did



           8        you write?



           9   A    I wrote -- I gave him a "fails to meet expectations."



          10   Q    All right.  And then just below that, this is some of



          11        the preprinted information about what the leadership



          12        category pertains to, right?



          13   A    Yes, sir.



          14   Q    All right.  So it pertains to -- it says, "A leader



          15        influences human behavior to achieve organizational



          16        goals that serve the public while developing



          17        individuals, teams, and the organization for future



          18        service."  And then it gives some examples:  "Builds



          19        trust and confidence, delegates authority, instructs



          20        subordinates formally/informally, takes charge and



          21        responds appropriately to situations," et cetera.  Then



          22        this narrative, you wrote it, right?



          23   A    Yes, sir.



          24   Q    All right.  And you begin by writing that, "Lieutenant



          25        Nobach is the aviation section commander --" oh, and by
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           1        the way, this narrative pertains to the leadership



           2        grade you gave him, right?



           3   A    Yes, sir.



           4   Q    Okay.  And you say -- you write, he reports -- "Reports



           5        of retaliation slash harassment allegations against the



           6        lieutenant were reported by section troopers."  And



           7        when you wrote that, you wrote it because it was true,



           8        right?



           9   A    Yes.



          10   Q    So I notice that you didn't say by one trooper, you



          11        said section troopers, plural, right?



          12   A    Yes.



          13   Q    Because more than just Trooper Santhuff complained



          14        about sexual harassment and retaliation, right?



          15                  MR. BIGGS:  Your Honor, excuse me.  We are



          16        now getting into areas where we have motions in limine



          17        pending that have not been ruled on, and we're talking



          18        about other witnesses who have nothing to do with this



          19        case.  At least that's the allegation.



          20                  THE COURT:  Let's take our morning break.



          21        It's 10:05.  So let's take our recess.  Members of the



          22        jury will be on recess until 10:20.



          23                       (Jury exits.)



          24                  THE COURT:  Thank you.  Please be seated.



          25             Are you talking about the 404(b) because that -- I
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           1        don't think that the 404(b) had anything to do with



           2        this.



           3                  MR. BIGGS:  Your Honor, we have motions in



           4        limine that deal with issues for other workers, other



           5        complaints against the lieutenant that may or may not



           6        have been filed.



           7             Scott, do you have any -- Mr. Marlow is the one



           8        that kind of argued these motions.  But, basically,



           9        we're talking about, now they're trying to introduce



          10        evidence -- they say they're not making a sexual



          11        harassment claim in this case and they're not making a



          12        hostile work environment claim in this case, and that's



          13        exactly how you get that sort of information in.  This



          14        has nothing to do with the case here, which is, did



          15        somebody retaliate against this person.



          16                  THE COURT:  All right.  Mr. Sheridan.



          17                  MR. SHERIDAN:  Yes, well --



          18                  THE COURT:  And I guess I just -- well, I'll



          19        hear from you.



          20                  MR. SHERIDAN:  Sure.  Thanks.  So this is --



          21        the reality is that there's more than one person who



          22        have complained, and it seems to us that what I was



          23        going to do -- and I suppose we could ask him out of



          24        the presence of the jury.  I was just going to ask him



          25        who those people are that accused Nobach of retaliation
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           1        and their sexual harassment because that's what he



           2        wrote.



           3                  THE COURT:  How is that relevant to the issue



           4        before the jury, which is that because Detective



           5        Santhuff reported the sexual -- the alleged sexual



           6        harassment, then it was retaliation against him?



           7                  MR. SHERIDAN:  Because he's contradicted



           8        himself multiple times on this whole business about



           9        Santhuff confessing, essentially is here for the first



          10        time at trial.  And so what they're doing is they are



          11        saying that -- they're saying that there's an



          12        environment of sexual harassment, but he says in part



          13        of his testimony, it was only the little bubble, so he



          14        didn't have to worry about it.  So he's being



          15        disciplined -- this is a discipline -- I mean, I



          16        shouldn't say this.  This is a counseling memo that



          17        addresses the workplace that he created.  That's why



          18        he's getting substandard leadership.  So all -- what



          19        happens in the workplace is very relevant, and what



          20        happens in the workplace -- the atmosphere in the



          21        workplace -- we've briefed it in our trial brief.  This



          22        is one of the ways that we've proved this through



          23        circumstantial evidence.



          24                  THE COURT:  Well, and Captain Alexander



          25        testified that there was the joking around and the
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           1        inappropriate behavior, and that has been already



           2        testified about.  So I'm trying to understand what



           3        specific information -- I'm afraid that you're getting



           4        into some specific allegations that have nothing to do



           5        with what happened with Mr. Santhuff.



           6                  MR. SHERIDAN:  May I just ask him the



           7        question out of the presence of the jury?



           8                  THE COURT:  Go ahead.



           9                  MR. SHERIDAN:  Thank you.



          10                         OFFER OF PROOF



          11   Q    (By Mr. Sheridan) Sir, we're back on the record for



          12        your purposes, sir.



          13             Can you tell us, when you used the plural about



          14        complaints of sexual harassment and retaliation, who



          15        were you referring to?



          16   A    I couldn't tell you who I was referring to at this



          17        time.  That was four years ago.  "Troopers" could also



          18        include -- when I say "troopers," it also includes,



          19        Your Honor, Sergeant Sweeney who brought this forward.



          20        It -- it includes -- and Trooper Santhuff.



          21             I'm not sure what my mindset was when I was



          22        identifying the troopers.  I don't know if the



          23        investigation -- I -- I think -- I'm not sure if it was



          24        the OPS investigation, and I made a ruling on that as



          25        well.  Maybe I pulled information out of there.  I
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           1        don't know.  I can't tell you what troopers -- who I



           2        meant.  I can't identify or attach specific people to



           3        "troopers."



           4                  THE COURT:  So you're not expecting any



           5        testimony, and I don't know if you can provide any



           6        testimony that Trooper Noll, just because it's a name I



           7        remember --



           8                  THE WITNESS:  Yeah.



           9                  MR. SHERIDAN:  Sure.



          10                  THE COURT:  -- that he also reported?



          11                  THE WITNESS:  I don't remember, Your Honor.



          12                  THE COURT:  All right.  Because I think



          13        that's what we cannot have happen, but that's not where



          14        you're going, correct?



          15                  MR. SHERIDAN:  No.  And apparently he's going



          16        to say "I don't know."  All right.  So no harm, no



          17        foul.



          18                  MR. BIGGS:  That is not true, Your Honor.



          19        That is not no harm, no foul.  He's making a point that



          20        there were other complaints, and that is not



          21        appropriate.



          22                  MR. SHERIDAN:  It's not me that's making the



          23        point.  It's his document.



          24                  MR. BIGGS:  No, you --



          25                  THE COURT:  Well, I think that the question
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           1        of what he meant by "troopers," the jury is going to



           2        have "the troopers" and his explanation that it could



           3        include Sweeney when there's already been testimony



           4        that -- you know what --



           5                  MR. SHERIDAN:  This is character evidence.



           6                  THE COURT:  Hold on a second.  The document



           7        speaks for itself.  So the document has been admitted.



           8        The jury will have the document, and that will be the



           9        end of it.



          10                  MR. BIGGS:  Thank you, Your Honor.



          11                  THE WITNESS:  Can I talk to him?



          12                  MR. BIGGS:  Oh, we'll have a break.



          13                  THE COURT:  Well, we're going to be on break,



          14        so you can talk to him.



          15                  THE WITNESS:  Thank you, Your Honor.



          16                  THE COURT:  All right.  We'll be in recess.



          17                       (Recess taken.)



          18                  THE COURT:  Thank you.  Please be seated.



          19                  THE CLERK:  I'll get the jury.



          20                  THE COURT:  Please.



          21             Are you feeling okay?



          22                  THE WITNESS:  Yes, ma'am -- Your Honor.



          23        Thank you.



          24                  MR. SHERIDAN:  Take a look at Page 40 of



          25        Nobach's deposition, and I'll give you, in advance, the
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           1        cites.



           2                  MR. BIGGS:  Are these some that you had



           3        designated?



           4                  MR. SHERIDAN:  These are new.  This



           5        particular one is new.  The next one is desig --



           6        pre-designated, but this came up in the testimony.



           7                  MR. BIGGS:  I'm looking for my sheet.



           8                  MR. SHERIDAN:  Do you have the -- you have



           9        the thing, the deposition?



          10                  MR. BIGGS:  Just one second.  I've got it



          11        here.



          12                  MR. SHERIDAN:  It's -- it's Page 40-13



          13        through 41-10.  Page 40-13 through 41-10.



          14                  MR. BIGGS:  It's right here.



          15                       (Jury present.)



          16                  THE COURT:  Thank you.  Please be seated.



          17             Go ahead.



          18                  MR. SHERIDAN:  Thank you.



          19                   DIRECT EXAMINATION (resumes)



          20   Q    (By Mr. Sheridan) All right.  You still have the



          21        exhibit open?



          22   A    Yes, sir.



          23   Q    All right.  Again, still in the narrative section, you



          24        write that, "The investigation did -- did reveal a lack



          25        of communication by the lieutenant which contributed to
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           1        a misunderstanding by members of his staff."  Is that



           2        what you wrote?



           3   A    Yes, sir.



           4   Q    Is that your explanation of what his actions were, sort



           5        of, in a nut shell?



           6   A    Which actions are you referring to, sir?



           7   Q    Meaning -- meaning when people complained about him,



           8        it's your view that it was just a communication issue.



           9   A    When the -- there were discussions that were had



          10        between -- meetings that occurred between -- that



          11        included Trooper Santhuff as well as Jim Nobach that I



          12        had, and when I brought them in to -- to sit down and



          13        throw everything on the table, what it revealed is that



          14        there was a lack of communication and misunderstanding



          15        between the lieutenant and Trooper Santhuff.  So that's



          16        what I'm referring to, sir.



          17   Q    All right.  You're actually referring to one or two



          18        meetings in which you basically presided over meetings



          19        with them in the room, right?



          20   A    Yes, sir.



          21   Q    And your -- you're not -- so you didn't find that there



          22        was retaliation against Trooper Santhuff.  You found



          23        that it was just a communication problem, right?



          24   A    That's what it revealed, yes, the meeting with the



          25        three of us.
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           1   Q    Okay.



           2   A    Well, at least the three of us were in the room.



           3   Q    And still, in this paragraph, you write, "In addition,



           4        inappropriate behavior in the workplace was tolerated



           5        over a period of time, some of which the lieutenant was



           6        a participant, contributing to some staff questioning



           7        his ability to lead."  And so, basically, it was your



           8        view that that was simply bad judgment on his part?



           9   A    Yes, sir.



          10   Q    And that's why you marked him down as a leader?



          11   A    Yes, sir.



          12   Q    Now, the next paragraph begins, "The lieutenant



          13        acknowledged his shortcomings and successfully made



          14        adjustments to his leadership style."  Was that your



          15        understanding, sir?



          16   A    Yes, sir.



          17   Q    Are you aware that he has testified in this case?



          18   A    That he's testified?



          19   Q    That he's been deposed.



          20   A    Yes.



          21   Q    And did you have an opportunity to read his deposition?



          22   A    No, sir.



          23   Q    All right.  Are you aware that he says that the



          24        incident never happened?



          25   A    Hmm.
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           1                  MR. BIGGS:  Objection, Your Honor.  That is



           2        not the testimony.



           3                  THE COURT:  Sustained.



           4                  MR. SHERIDAN:  Well --



           5                  THE COURT:  You can ask him what he knows.



           6   Q    (By Mr. Sheridan) Well, you -- do you know -- do you



           7        know about this issue with the shoulder holster?



           8   A    The shoulder holster?



           9   Q    Yeah.  Have you heard that his -- that his line was



          10        that there was -- in a conference room, there was a



          11        shoulder holster adjustment that happened; that that's



          12        all he knows about?



          13   A    No, sir.



          14   Q    Okay.  Did you expect him to basically fess up and tell



          15        the truth about what he was doing with Ms. Biscay?



          16   A    When I -- are you referring to the counseling, sir?



          17   Q    Yes.  I'm referring to the 095.



          18   A    Okay.  So with the 095, it's more than me just reading



          19        the 095 to Jim Nobach.  It was me bringing him in,



          20        saying, okay, here's what -- the information that I



          21        have.  And I went through and explained that Brenda



          22        allegedly rubbed her breast up against the back of your



          23        head; that's inappropriate.  And then I lay out my



          24        expectations and, um -- and then -- and then I -- so



          25        there's much more broader conversation that's
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           1        happening.  It's not just a short conversation.



           2             So then the -- then I read the 095 to Jim, and



           3        then I say, okay, well, if you don't -- do you have



           4        anything you want to say?  And he said nope, and I said



           5        well, okay, then you can sign.  So that's how that



           6        went.



           7   Q    Okay.  But it's fair to say that you confronted him at



           8        the meeting with the idea that Brenda was rubbing her



           9        breasts on the back of his neck?



          10   A    Yes.



          11   Q    Okay.  And neither denied it nor admitted to it?



          12   A    No, sir.



          13   Q    You're agreeing with me?  You're agreeing with me?



          14   A    Right.  He neither denied nor came out and admitted it.



          15        I just took it that, okay, he didn't have anything --



          16        he didn't refute it; therefore, I'm assuming that --



          17        that he's acknowledging it.



          18   Q    Okay.



          19                  MR. SHERIDAN:  Okay.  So, Your Honor, I would



          20        like to move to publish the deposition of the



          21        defendant, Lieutenant Nobach, and I have a copy --



          22                  THE COURT:  I have one copy -- I have a copy



          23        here.



          24                  MR. SHERIDAN:  Oh, you have one?



          25                  MR. BIGGS:  There's no objection, Your Honor,
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           1        to publishing the deposition.  However, counsel has



           2        just advised me a few minutes ago that he intends to



           3        use some of this.  It's not designated in advance.



           4                  THE COURT:  Hold on a second.  I had a hard



           5        time hearing.



           6                  THE CLERK:  Yeah.  Sorry.  I needed to get



           7        that open.



           8                  MR. BIGGS:  It was not designated in advance



           9        as is required by the pretrial order, and now there



          10        are -- I think there are some lines that we would like



          11        to have read with the sections that Plaintiff is



          12        designating.



          13                  THE COURT:  So there's sections -- lines that



          14        you would like to have read?



          15                  MR. BIGGS:  In addition to what Plaintiff



          16        just mentioned to me.



          17                  MR. SHERIDAN:  If counsel will show me



          18        whatever the passages are -- I mean, CR 32 says that in



          19        fairness --



          20                  THE COURT:  I would have -- I don't want to



          21        have this argument in front of the jury.



          22                  MR. BIGGS:  Right.



          23                  THE COURT:  Just tell me what pages.



          24                  MR. BIGGS:  It's Pages 13 to 18.



          25                  MR. SHERIDAN:  It's Page 40-13 through 41-10.
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           1                  THE COURT:  40 --



           2                  MR. SHERIDAN:  13.



           3                  THE COURT:  They have been designated.



           4                  MR. SHERIDAN:  Yeah, that is --



           5                  THE COURT:  Yeah.



           6                  MR. SHERIDAN:  It's just so that we're not



           7        reading the whole thing that's multiple pages, I've



           8        narrowed it down to address this piece.



           9                  THE COURT:  Oh, I see.



          10                  MR. BIGGS:  Right.



          11                  MR. SHERIDAN:  So there's no -- I could be



          12        wrong, but I think there's no counter designation to



          13        that.



          14                  MR. BIGGS:  I've never designated that



          15        section.



          16                  MR. SHERIDAN:  We did.  It's a sub part.



          17                  MR. BIGGS:  Yes.  The designation that I



          18        would like to have, Your Honor, is from Line 9 -- Line



          19        8.



          20                  THE COURT:  Which one?



          21                  MR. BIGGS:  Line 8 forward.



          22                  MR. SHERIDAN:  From Page 40?



          23                  MR. BIGGS:  Yes.



          24                  THE COURT:  All right.  Okay.



          25                  MR. SHERIDAN:  We have no objection to that.
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           1        And, Greg, can you pull that off?



           2                  THE COURT:  And, again, members of the jury,



           3        you will be given testimony from a deposition.  And I'm



           4        sorry if I'm repetitive.  A deposition is testimony of



           5        a witness taken under oath outside the courtroom.  I



           6        need to do this because this is a different deposition



           7        of a different witness.  The oath is administered by an



           8        authorized person who records the testimony word for



           9        word.  Depositions are taken in the presence of lawyers



          10        for all parties.  The deposition will be read out loud,



          11        correct?



          12                  MR. SHERIDAN:  It's by video.



          13                  THE COURT:  So you will do by video, this



          14        part as well?



          15                  MR. SHERIDAN:  Yes.



          16                  THE COURT:  All right.  By video.  Insofar as



          17        possible, you must consider this form of testimony the



          18        same way that you consider the testimony of witnesses



          19        who are present in the courtroom.  You must decide how



          20        believable the testimony is and what value to give to



          21        it.  A copy of the deposition will not be admitted into



          22        evidence and will not go to the jury room with you.



          23        All right.



          24                  MR. SHERIDAN:  Thank you.  Are you ready?



          25                       (Inaudible.)
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           1                       (Audio recording played and transcribed



           2                       as follows:)



           3                  UNIDENTIFIED SPEAKER:  So you're telling us



           4        that you knew that she was disciplined and that you



           5        were disciplined.  You understood it was for an



           6        interaction between the two of you, did you not?



           7                  THE WITNESS:  No.



           8                  UNIDENTIFIED SPEAKER:  So you thought that



           9        she was being separately disciplined for something that



          10        was not something that you would try to find out about,



          11        correct?



          12                  THE WITNESS:  I thought that she was being



          13        disciplined for flipping the shoulder holster strap



          14        over on my shoulder that was upside down.



          15                  UNIDENTIFIED SPEAKER:  While she was standing



          16        behind you?



          17                  THE WITNESS:  Yes.



          18                  UNIDENTIFIED SPEAKER:  And while you were



          19        seated at your desk?



          20                  THE WITNESS:  I wasn't at my desk.



          21                  UNIDENTIFIED SPEAKER:  Where were you?



          22                  THE WITNESS:  We were sitting at a conference



          23        room table.



          24                  UNIDENTIFIED SPEAKER:  Okay.  All right.  And



          25        so she stood behind you, and the story is -- what
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           1        you're telling us now is that she flipped your



           2        holster --



           3                  UNIDENTIFIED SPEAKER:  Objection.  Form of



           4        the question.



           5                  UNIDENTIFIED SPEAKER:  If I said it wrong,



           6        help me clarify that.



           7                  THE WITNESS:  My story has always been the



           8        shoulder holster strap on my left shoulder, she flips



           9        it over.



          10                  UNIDENTIFIED SPEAKER:  All right.  And she



          11        was standing behind you?



          12                  THE WITNESS:  Yes.



          13                       (End of audio.)



          14   Q    (By Mr. Sheridan) So when you met with Lieutenant



          15        Nobach on the 30th, he didn't tell you that story, did



          16        he?



          17   A    No, he didn't.



          18   Q    Okay.  Let's go to 206, if we can.  I just want to get



          19        this admitted.  Do you have that in front of you, sir,



          20        206?  It's an org. chart.



          21   A    Okay.



          22   Q    All right.  And I'm just looking at the first chart.



          23                  MR. SHERIDAN:  And for everybody reading, it



          24        looks like it's Bates stamped in the lower right-hand



          25        corner, SAN5295.
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           1   Q    (By Mr. Sheridan) And do you recognize this org. chart,



           2        sir?



           3   A    Yes.  It looks like a flowchart for the Special



           4        Operations Division.



           5   Q    And that's your division?



           6   A    Was.



           7   Q    All right.  And -- so I think --



           8                  MR. SHERIDAN:  Your Honor, this actually has



           9        multiple org. charts, and I think perhaps the parties



          10        can work out what portion of this gets shown to the



          11        jury, but I would like to just talk about the first



          12        page and offer the first page, if that's appropriate.



          13                  THE CLERK:  If it's going to be the first



          14        page, it needs to be -- the first page removed.



          15                  THE COURT:  It has not been offered yet.



          16                  MR. SHERIDAN:  All right.  Thanks -- thank



          17        you, Judge.



          18             All right.  Right now, we're just offering the



          19        first page of the exhibit, and I think we may wind up



          20        submitting more pages, but I hadn't talked to the other



          21        side about it.



          22             So we offer the first page, and that's it.



          23                  MR. BIGGS:  There's no objection to the first



          24        page, Your Honor.  The only thing is we should have



          25        some foundation.  There's a date that's obscured at the
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           1        bottom of the page.  Make sure that we all know what



           2        that says.



           3                  MR. SHERIDAN:  I'll ask him, Your Honor.



           4                  THE COURT:  So I think this needs to be



           5        marked as Plaintiff's Exhibit 262?



           6                  THE CLERK:  263.



           7                  MR. SHERIDAN:  All right.



           8                  THE COURT:  All right.  So it will be 263.



           9                  MR. SHERIDAN:  All right.  And we'll



          10        substitute another copy in the record for 263.  Will



          11        you note that, Greg?



          12   Q    (By Mr. Sheridan) So you're looking at what is going to



          13        be 263, and that org. chart we can put up on the screen



          14        now with the Court's permission to publish?



          15                  THE COURT:  Um, you may.



          16   Q    (By Mr. Sheridan) All right.  And will you just help



          17        guide us through what you were in charge of during the



          18        time that you were in Special Operations?  And I want



          19        to note that apparently in the lower right-hand corner,



          20        it looks like it's a 2018 version.  Okay?



          21   A    Okay.



          22   Q    So this would have been the year that you left.



          23   A    Okay.



          24   Q    In 2017 and 2016, would this be an accurate portrayal



          25        of your org. structure?
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           1   A    Yes, sir.



           2   Q    All right.  So let's talk about -- what was the



           3        Executive Service Section?



           4   A    The Executive Services Section, that's the protection



           5        veto for the governor.



           6   Q    Okay.  These are the people that are sort of the, what



           7        do they call it, Secret Service of the President?



           8   A    Yes.



           9   Q    Okay.  And, um -- and you were in charge of them?



          10   A    Yes, sir.



          11   Q    Okay.  And then Admin III.  Who was that during the



          12        time -- say, the 2016 time frame?



          13   A    You know what, let's back up a little bit here.  The



          14        Executive Services Section, that also includes two



          15        other detachments.  So you've got the detachment that's



          16        with the governor all the time, kind of like a secret



          17        service, and then you have capitol campus security.



          18        Those are troopers that protect the -- patrol and



          19        protect the capitol campus.  And then you have mansion



          20        security.  Those consist of -- that unit consists of



          21        cadets that pull security directly at the governor's



          22        mansion.



          23   Q    Okay.  All right.  And then how about the Admin III



          24        assistant?  Who was that in 2016?



          25   A    That was my assistant.  I've had one, two -- I think
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           1        that person there would be Ms. Lillian Dyous.



           2   Q    Okay.  All right.  And then the aviation section, you



           3        were also in charge of, and that was Lieutenant Nobach,



           4        right?



           5   A    Yes, sir.



           6   Q    All right.  And then I see that there's four subparts



           7        to his org. chart.  Could you just explain to the jury



           8        what they were?



           9   A    L&I security is Labor & Industries.  We have a contract



          10        to pull security over at their -- their location in



          11        Tumwater.



          12   Q    And, sir, is that security in sort of the normal sense



          13        to have bodies present to prevent harm?



          14   A    Yes, sir.



          15   Q    Okay.  So it's not technical security.  It's not



          16        computer security kind of stuff?



          17   A    No, sir.



          18   Q    Got it.  All right.  And how about the next one?



          19   A    Let's see here.  And then the -- okay.  So the other



          20        three:  Technology and air operations, maintenance



          21        supervisors, that all falls under, within that section,



          22        the aviation section, in that building.



          23   Q    Okay.  All right.  Including maintenance and such?



          24   A    Yes, sir.



          25   Q    Okay.  All right.
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           1             Now, I want to go back to Exhibit 113, if I may.



           2        And this is already admitted.  So, sir, I'm going to



           3        direct you, if I may, to -- that whole book is Exhibit



           4        113.  And I'm going to ask you to turn to Chapter 8.



           5   A    Okay.



           6   Q    And it's Page 127.



           7   A    Okay.



           8   Q    Okay.  All right.



           9                  MR. SHERIDAN:  And, um, Greg, I'm going to



          10        focus on A-1, if that's okay.



          11   Q    (By Mr. Sheridan) So this is rules of conduct, right?



          12   A    Yes, sir.



          13   Q    And you are bound by the rules of conduct?



          14   A    Yes, sir.



          15   Q    And so is every other employee of the Washington State



          16        Patrol, right?



          17   A    Yes, sir.



          18   Q    So it says under A -- it says, "The Washington State



          19        Patrol -- this is No. 1 -- the Washington State Patrol



          20        rules of conduct shall govern the official and



          21        unofficial actions of all employees.  A violation of



          22        the rules of conduct may be sufficient cause for



          23        disciplinary action."  You understood that to be the



          24        case in 2016, right?



          25   A    Yes.  That's what the policy is.
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           1   Q    All right.  And then if you would, turn to Page 128,



           2        which is unacceptable conduct -- employee conduct.



           3        Okay.  That's 128?



           4   A    Page 128?



           5   Q    Yes, please.



           6   A    Okay.



           7   Q    And the first one under "policy" is "unacceptable



           8        conduct."  Did you see that, sir?



           9   A    Yes.



          10   Q    It says, "Employees may not engage in conduct which



          11        impedes the ability of the Department to effectively



          12        fulfill its responsibilities."



          13             Would you agree, sir, that the actions of



          14        Lieutenant Nobach with Brenda Biscay would have impeded



          15        the ability of the Department to effectively fulfill



          16        its responsibilities?



          17   A    Yes, sir.



          18   Q    Number -- I'm sorry, Letter B, "Causes a lessening of



          19        public confidence in the ability of the Department to



          20        perform its functions."



          21             And would you agree that the actions by Lieutenant



          22        Nobach would have caused a lessening of public



          23        confidence if it got out?



          24   A    Yes, sir.



          25   Q    And C says, "Causes an adverse effect on the discipline
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           1        and efficiency of the Department."



           2             And would you agree that the actions -- the breast



           3        rubbing incident causes an adverse effect on the



           4        discipline and efficiency of the department?



           5   A    Yes, sir.



           6   Q    And going on to the next page, on D, would you agree



           7        that the actions of Lieutenant Nobach and Ms. Biscay



           8        impaired their ability to perform their job,



           9        considering it was during the workday?



          10   A    I think they could still get their job done.



          11   Q    Fair enough.



          12             And looking at F, F is the one that you've said



          13        did not apply, creates a hostile or discriminatory work



          14        environment?



          15   A    Yes, sir.



          16   Q    Okay.  I would like you to look at B now.  And it's on



          17        the same page.  B deals with immoral conduct.  It says,



          18        "Employees shall maintain a level of moral conduct in



          19        their personal and business affairs which equates with



          20        the high ethical standards expected by the public of



          21        law enforcement agencies and which will not constitute



          22        unacceptable conduct as described in these rules."



          23             Would you agree that the actions of Lieutenant



          24        Nobach and Ms. Biscay regarding the breast rubbing



          25        incident would fall under this category?
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           1   A    Um, yes.  The actions of Brenda, yes.



           2   Q    Okay.  And then -- okay.  Now I would like you to take



           3        a look at Chapter 7, and it will be Page 120 in Chapter



           4        7.  Tell me when you're there, sir.



           5   A    I'm there.



           6   Q    Okay.  And just for record purposes, if you would go



           7        back to Page 119.  You'll see that the heading is



           8        "Employee rights.  Personnel files.  Polygraph



           9        examinations."  So this section pertains to employee



          10        rights.  Okay?



          11   A    Okay.



          12   Q    All right.  So I'm on Page 120 now, and I'm looking at



          13        A.  It says "Employees under investigation shall be



          14        informed of the nature of the investigation prior to



          15        any questioning."  You would agree that's the case,



          16        right?



          17   A    For an OPS investigation, yes.



          18   Q    Okay.  You can conduct investigations in house, can't



          19        you?



          20   A    Yes, sir.



          21   Q    Wouldn't you agree that if you're conducting an



          22        investigation in house, that this also applies as an



          23        employee right?



          24   A    Yes, of course.  The employee is -- there will be a



          25        conversation with the employee at some point in time,





                          Alexander, J. - Direct by Mr. Sheridan

�

                                                                          62







           1        yes, sir.



           2   Q    Okay.  And the -- looking at B, it says, "The employee



           3        under investigation shall be informed of the name of



           4        the person in charge of the investigation and the name



           5        of the questioners and all persons to be present during



           6        the questioning.  The employee shall be informed of



           7        what investigative section the investigator



           8        represents."  And you agree that that should happen as



           9        well, right?



          10   A    For an OPS investigation, yes, sir.



          11   Q    Okay.  And I guess if it's an in-house, everybody would



          12        realize it's you and -- right?



          13   A    Yes, sir.



          14   Q    All right.  Now, I would like you to look at Chapter



          15        12, and -- turn to Chapter 12, and then if you would



          16        turn to Page 343.



          17   A    Okay.



          18   Q    All right.  And this section pertains to agency



          19        accountability, correct?



          20   A    Yes.



          21   Q    And the heading for Chapter 12 is "Complaint and



          22        disciplinary procedures."  Right?



          23   A    Yes, sir.



          24   Q    Okay.  Do you happen to know what CLEA is, C-L-E-A?



          25   A    I know what it is, yes.
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           1   Q    What is it?



           2   A    I don't know -- I can't say --



           3   Q    Put it in words?



           4   A    -- what the acronym means.



           5   Q    Okay.  Fair enough.



           6             I'm on Page 43, "Public --" let's see, 43.  And



           7        this -- this has to do with employee accountability



           8        under Section A.



           9             It says, "Like all public service agencies, the



          10        Washington State Patrol is accountable for the acts and



          11        omissions of its employees.  To ensure and exercise its



          12        accountability, the Department utilizes an internal



          13        review system to examine official acts and omissions."



          14             Can you tell us, what is that internal review



          15        system, if you know?



          16   A    No, I don't know.



          17   Q    Okay.  And it's fair to say that with regard to your



          18        actions pertaining to the breast rubbing incident and



          19        your work on it, you would agree that there really was



          20        no oversight of you; is that true?



          21   A    Yes, there is oversight.  I have an assistant chief



          22        that I respond to -- that I report to.



          23   Q    So the oversight in the decision not to do an



          24        investigation, are you telling us that it was Captain



          25        Drake?
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           1   A    No.  The decision as far as how to handle it, that was



           2        my decision as the commander.



           3   Q    Who did the oversight to see if your decision was



           4        right, if anyone?



           5   A    Well, I -- I -- I would think that if I'm following



           6        what you're asking me, it's a combination of the Human



           7        Resource division as well as the Office of Professional



           8        Standards whom I did consult with which -- to come up



           9        to the decision that I decided to make regarding how it



          10        was going to be handled.



          11   Q    But, sir, wouldn't you agree with me that they are your



          12        peers, not your managers?



          13   A    Well, the Office of Professional Standards, that



          14        commander, he is the standard officer.  So if I was



          15        going to make a decision that -- and he didn't --



          16        didn't agree with, then he'd -- he'd let me know that,



          17        and if we still couldn't agree, then I guess we would



          18        push it up the chain of command to have a mediator



          19        determine which direction we're going to go.



          20   Q    So... But in this case, he was right on board with you,



          21        right?



          22   A    Yes, sir.



          23   Q    And -- and when you say "we would push it up," you were



          24        direct report to Drake at the time, Captain Drake?



          25   A    Yes.  Assistant Chief Drake, yes.





                          Alexander, J. - Direct by Mr. Sheridan

�

                                                                          65







           1   Q    And was -- I'm sorry, assistant chief.



           2             And Saunders, he was a direct report to whom in



           3        2016?



           4   A    Oh, well, that would be Assistant Chief Drake as well



           5        because he's the commander over the Investigative



           6        Services Bureau which includes the Office of



           7        Professional Standards.



           8   Q    Is it fair to say that in making the decision to



           9        only -- to not investigate and to give Nobach an 095,



          10        you did that without the approval of Assistant Chief



          11        Drake?



          12   A    I didn't need Assistant Chief Drake's approval to



          13        provide the 095; however, I did consult with him



          14        regarding what direction I was going to take.



          15   Q    And he approved?



          16   A    Yes.



          17   Q    Okay.  All right.  Now, I'm still on the same page.



          18        I'm on Page 343 of Chapter 12 of Exhibit 113.  Under



          19        relationship -- Section B, "Relationship between



          20        employees and the public," the rule says "Public



          21        confidence in the ability of the Department to



          22        investigate and properly adjudicate all complaints



          23        against its employees must be maintained."  Do you



          24        agree with that?



          25   A    Well, I mean, it's a policy.  Yes, I believe it.
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           1   Q    Okay.  And the second sentence says, "The Department



           2        has the responsibility to seek out and discipline those



           3        whose conduct discredits the Department or impairs the



           4        effective operation."



           5             And you would agree with that as well, correct?



           6   A    It's a policy.  Yes, sir.



           7   Q    Okay.  But you would agree with the underlying purpose,



           8        correct?



           9   A    Yes.  It's a policy.  I believe everything in this



          10        manual.  It's a policy, and that's what I'm adhered to



          11        follow.



          12   Q    All right.  Now let's go back to Exhibit 260, if we



          13        can, and let's see.  Do you have that there?  You



          14        might.  Oh, nope -- it's a thin book.  Oh, maybe this



          15        is it.  Oh, this is it.  I have it.  I'm sorry.



          16             And for everybody's, I hope, assistance, I'm going



          17        to refer to Bates stamp numbers.



          18             Sir, in the lower right-hand corner of this



          19        exhibit are unique numbers that the lawyers put on



          20        documents, and I'm going to -- I'm going to -- I'm



          21        going to say those numbers and -- and ask you to turn



          22        to it.  The first one is Page 2657, and the subject is



          23        the complaint.



          24   A    Okay.  What do you want me to turn to now?



          25   Q    It's Bates stamped in the lower right-hand corner in
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           1        sort of a big font, and it's 2657.



           2   A    Gotcha.



           3   Q    Thank you.



           4   A    Okay.



           5   Q    Okay.  Okay.  Now, this is -- this is basically a



           6        guidance for people who are investigating as sort of



           7        explaining what the process is, right?



           8   A    Yes.



           9   Q    Okay.  All right.  And this is Chapter 1, and it says



          10        it's for administrative investigations of commissioned



          11        personnel.  So under "complaint," it defines a



          12        complaint as "An allegation of circumstances amounting



          13        to a specific act or omission that, if proven true,



          14        would amount to employee misconduct."  And you would



          15        agree that that's the working definition of a



          16        complaint, right?



          17   A    Okay.  Yes.



          18   Q    Okay.  And then "misconduct," below that, "Is an act or



          19        omission by an employee which, if proven true, would



          20        normally result in some sort of disciplinary action."



          21        And you agree with that as well, right?



          22   A    Yes.



          23   Q    And some of the bullets that they give for illumination



          24        include committing an unlawful act; violation of a



          25        department policy, procedure, rule; conduct which may
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           1        reflect unfavorably, and I think we may have been



           2        through some of this yesterday.



           3             This -- you would agree that the acts of



           4        Lieutenant Nobach and his assistant would fall under



           5        this section as misconduct?



           6   A    Neglect of duty, yes.



           7   Q    And violation of department policy and procedures --



           8   A    And violation of department policies and procedures,



           9        yes.



          10   Q    Okay.  All right.  And then turn to 2660, if you would.



          11        2660.



          12   A    Okay.



          13   Q    And, again, this pertains to the Internal Incident



          14        Report, the IIR.



          15             So when a complaint is received and it appears



          16        more -- there may be a violation of a policy, the



          17        applicable Internal Incident Report shall be completed,



          18        and you understand that that is the procedure, right?



          19   A    Yes.



          20   Q    Okay.  And the second paragraph says, "A summary of the



          21        allegations shall outline the details of the complaint



          22        sufficiently to apprise the employee of the nature of



          23        the charges."  And that -- you agree with that as well;



          24        that that is the purpose -- or a purpose of the IIR?



          25   A    Correct -- yes, for an IIR when it involves an
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           1        investigation that is going to be investigated by the



           2        Office of Professional Standards.



           3   Q    Okay.  All right.  And then if you would turn to 2661.



           4   A    (Witness complies.)



           5   Q    And this is just to sort of give some background about



           6        the process.  It says complaints -- "Complainants --



           7        people who complain -- don't have to appear in person



           8        or prepare their own complaint form."  You would agree



           9        with that, right?



          10   A    I agree with everything that's in the manual.



          11   Q    Okay.  Under "preliminary investigation," Section F, it



          12        says, "In certain circumstances, a preliminary



          13        investigation may be initiated before an administrative



          14        investigation.  A preliminary investigation is used to



          15        determine if factual information exists indicating a



          16        violation of policy occurred and whether there's



          17        department personnel --"



          18             Would you degree that that is the purpose of a



          19        preliminary investigation, to see if -- if there's



          20        factual information to support, I guess, an



          21        investigation?



          22   A    I believe everything that's in the manual.  Yes, sir.



          23   Q    Okay.  And it says also that there's a time limit, that



          24        it takes ten -- no more than seven days.  Do you try to



          25        follow that?
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           1   A    If a preliminary investigation is going to be



           2        initiated, yes, we follow it.



           3   Q    Okay.  And then it says that if the appointing



           4        authority rejects the complaint, the preliminary



           5        investigation shall be closed and the reason for the



           6        closure documented in the case log.  And that is your



           7        understanding of the procedure if there's a finding



           8        that there is -- that no factual information exists



           9        indicating a violation of public policy?



          10   A    Yes, sir.



          11   Q    Okay.  So at the bottom of Page 2661 are some bullet



          12        lists that say, "Each preliminary investigation must



          13        result in one of the following determinations:  Either



          14        no factual determination, the allegation is not a



          15        complaint, or a factual information of a violation



          16        exists, and then determination of alleged criminal



          17        misconduct."  Those are the four findings that have to



          18        be found, right?



          19   A    Where are you reading from?



          20   Q    Sorry.  So I'm at 2661 onto 2662.  So start at the



          21        bottom of 2661.



          22                  MR. SHERIDAN:  Greg, can you go over to the



          23        second page?



          24                  THE WITNESS:  Okay.  And your question, sir?



          25   Q    (By Mr. Sheridan) Yeah.  Whether or not you agree with
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           1        those four bullets.  You have to come up -- you have to



           2        follow one of those -- find one of those bullets in



           3        order to not move forward.



           4   A    Yes.



           5   Q    Okay.  On the same second page -- this is Page 60 --



           6        2662.  Under "Processing the Internal Incident Report,"



           7        it says, "The appointing authority --" that's you,



           8        right, regarding Lieutenant Nobach in 2016?



           9   A    That's correct.



          10   Q    "The appointing authority determines whether the



          11        complaint against an employee, if proven, constitutes a



          12        violation of regulations sufficient to warrant



          13        discipline -- warrant discipline and can be resolved



          14        without using the formal process."



          15             And then if we follow the bullets down to the -- I



          16        guess it's two, four -- fourth bullet, it says, "Once



          17        OPS receives an IIR, a case number will be assigned."



          18        And I want to skip to the last sentence.  It says "The



          19        OPS commander will assign the case either to OPS or the



          20        division district in which the allegation occurred."



          21             Could you explain to the jury a little bit about



          22        that, about who gets assigned a complaint?



          23   A    While I was a detective in internal affairs, but I was



          24        never the commander, so you're going to have to ask the



          25        commander.
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           1   Q    Oh.  Okay.



           2             Let's take a look at -- let's go up to the



           3        flowchart, if we can, and for your reference, it's at



           4        Chapter 1, Section 16.



           5   A    Okay.



           6   Q    All right.



           7                  MR. SHERIDAN:  So, Greg, we're going to look



           8        at the section -- I guess that's a good view.  It looks



           9        readable.



          10   Q    (By Mr. Sheridan) So it says -- so if there's an IIR



          11        and it's sent to the district division commander, it



          12        can either be accepted or rejected, right?



          13   A    Yes.



          14   Q    All right.  And -- and you can also request a



          15        preliminary investigation, right?



          16   A    Correct.



          17   Q    Okay.  Now, above the IIR at the point where the



          18        supervisor determines that the complaint violates



          19        policy, there's -- instead of issuing an IIR, you can



          20        issue an N-I-M, a NIM.



          21             Can you tell the jury what that is?



          22   A    A NIM is a non-investigated matter.  That's what it



          23        stands for.  And let's say we get a complaint -- a



          24        speed complaint from the public.  What that does is



          25        that gives -- gives the agency an opportunity to talk
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           1        to the complainant and hear what they have to say



           2        and -- and then once -- so let's say if I got a NIM on



           3        a trooper, okay?  What I would do is have a



           4        conversation with the person that's filing the



           5        complaint, and then what I would do is give them -- ask



           6        them, Do you want to file a formal complaint, or I can



           7        handle this through a non-investigated matter, meaning



           8        that I can have a conversation with the trooper and get



           9        the trooper's side of the story.



          10             And then if the trooper -- depending on what the



          11        trooper says, if the trooper admits to it, then I will



          12        discipline the trooper with an 095 or what -- other



          13        levels, and then I would have -- I would get back with



          14        the complainant and explain to them what happened, you



          15        know, how I handled the process.



          16             But if the complainant wants to file a formal



          17        complaint and doesn't want it to be a non-investigated



          18        matter, they want it investigated, then it would be



          19        investigated.



          20   Q    So even if you thought there was no violation of



          21        policy, it's if the person who is the alleged victim



          22        said they wanted it investigated, it would be?



          23   A    Yes, sir.



          24   Q    Okay.  So that requires you to converse with the



          25        alleged victim, right?
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           1   A    That's right.



           2   Q    Okay.  And looking at the definition, I'm about the



           3        third paragraph down.  Well, I guess -- we might as



           4        well cover the whole thing.



           5             Looking at the second paragraph, it says, "If the



           6        alleged misconduct is minor in nature and would require



           7        only counseling or minor supervisory intervention, it



           8        may be classified as a NIM, and no formal investigation



           9        will be conducted."  And you would agree with that,



          10        right?



          11   A    I agree with everything that's in the manual.  Yes,



          12        sir.



          13   Q    Okay.  And so -- and I'm -- right now, I'm looking at



          14        Page 2731, and I'll ask you to turn to that.  2731.



          15   A    Okay.



          16   Q    All right.  And this is the section referring to the



          17        non-investigated matter, right, the NIM?



          18   A    Yes.



          19   Q    Okay.  So it says here that if the alleged misconduct



          20        is minor in nature and would require only counseling or



          21        minor supervisory intervention, it may be classified as



          22        a NIM and no formal investigation will be conducted."



          23             Now, you're not saying that that's what happened



          24        with regard to Lieutenant Nobach and Ms. Biscay, right?



          25   A    The NIM -- we would never use a NIM for -- the NIMs are
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           1        mostly used for complaints that we receive from the



           2        public regarding -- regarding an action by a trooper,



           3        and if they get so many NIMs, then it will trigger --



           4        we call them red flags.  It will trigger a red flag.



           5        So if we get three NIMs that are similar in nature,



           6        then that would automatically trigger an OPS



           7        investigation.



           8   Q    Okay.



           9   A    So I would never -- NIM would have nothing to do with



          10        the situation that we're talking about today.



          11   Q    Right.  And, for example, if a person who was arrested



          12        complained that their, say, cuffs were too tight, that



          13        would -- that might be a NIM because tough -- cuffs



          14        being tight might be part of the game when you're



          15        arrested?



          16   A    I don't know that I would consider that -- I would use



          17        that as a NIM.



          18   Q    Okay.  Fair enough.



          19   A    I wouldn't use that.  That -- that's -- no, I wouldn't



          20        use a NIM for that.



          21   Q    Can you give us an example?  That was my effort.



          22   A    Of a NIM?



          23   Q    Yeah.



          24   A    Of a NIM?



          25   Q    Yeah.
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           1   A    Okay.  If a person called and said that the trooper



           2        blew through a stop sign --



           3   Q    Okay.



           4   A    -- and they don't think that that's proper, then that's



           5        something that I might have a conversation with the



           6        trooper about.



           7   Q    Okay.  Thank you.  So this is basically for the public?



           8   A    Yes, sir.



           9   Q    Thanks.



          10             Now, you know how to do an investigation, do you



          11        not?  I mean, you've done them before?



          12   A    Yes, sir.



          13   Q    Right.  Let's take a look at Exhibit 239, if we can.



          14   A    239?



          15   Q    Yes, please.



          16   A    I don't think I have that.



          17   Q    Okay.  I'm sorry.  You're correct.  You do not.  My



          18        apologies.



          19   A    Okay.



          20   Q    All right.  And this is a State Patrol investigator's



          21        case log, correct?



          22   A    Yes.



          23   Q    And this is one that you completed -- you begun it



          24        around May 6, 2016, correct?



          25   A    Correct.
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           1   Q    And this is basically -- this was in response to a



           2        complaint by a civilian regarding how Lieutenant Nobach



           3        did an investigation?



           4                  MR. BIGGS:  Pardon me, please, Your Honor.



           5        We are well outside of reasonable range here.



           6                  THE COURT:  Are you objecting to the



           7        admission of this exhibit?



           8                  MR. BIGGS:  Yes, Your Honor.  Yes.  I'm



           9        objecting to --



          10                  THE COURT:  I'll sustain the objection.



          11                  MR. BIGGS:  -- talking about it or recording



          12        it.



          13                  THE COURT:  Sustained.



          14                  MR. SHERIDAN:  Fair enough.



          15                  THE COURT:  The jury will disregard that last



          16        comment.



          17   Q    (By Mr. Sheridan) All right.  Did there come a time



          18        that -- so let me just summarize.  You know that if



          19        you're conducting an investigation, you know to take a



          20        complaint, you know to do an IIR, you know to do a case



          21        log.



          22   A    That's not always -- you keep trying to make it seem



          23        like you automatically do that.  It's not -- you don't



          24        do that all the time, you don't do one all the time.



          25   Q    Well, you do it whenever there's an investigation,
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           1        right?



           2   A    I'm sorry?



           3   Q    You do it whenever there's an investigation?



           4   A    You do it when it's an OPS investigation.  If it's



           5        going to be an investigation that's going to be



           6        conducted by the Office of Professional Standards,



           7        then, yes, you do a log and you do an IIR.



           8   Q    Well, we've just been going through the administrative



           9        investigations file, and you've said that the NIMs



          10        don't apply.  Can you point me to the place in Exhibit



          11        260 that says that you don't have to do a case log, you



          12        don't have to do an IIR?  Show me where it says you



          13        don't have to do that.



          14   A    It's not in there.



          15   Q    It's not in there?



          16   A    No.



          17   Q    Well, how do you have authority to ignore the -- the



          18        policy and procedure?  When did you get to not listen



          19        to it?



          20   A    As indicated before, if it's going to be a case that's



          21        going to be investigated by the Office of Professional



          22        Standards, then those cri -- then we have to follow the



          23        criteria that's in the administrative manual,



          24        investigative manual.  This situation here was not



          25        going to be investigated by the Office of Professional
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           1        Standards.



           2   Q    So -- so let me get this right.  Are you saying -- so



           3        are you saying that -- let's say I'm a trooper and



           4        you're my friend and I commit a serious crime, oh, I



           5        don't know, I hit somebody or shoot somebody.  Are you



           6        saying that you have the discretion to say this is not



           7        going to be an investigation so we don't have to follow



           8        any of the procedures?



           9   A    Common sense would say that I would conduct -- that



          10        would have the need for a very thorough investigation.



          11   Q    Well, are you saying you're the person who gets to



          12        decide when the policy applies and when it doesn't?



          13   A    The policy, sir -- the policy that you're referring to,



          14        all those steps we just went through, that's pertaining



          15        to an investigation that's going to be conducted by the



          16        Office of Professional Standards.  Our troopers, as



          17        imperfect as they are, they -- not every violation of a



          18        policy is going to be investigated by the Office of



          19        Professional Standards.  Not every violation of a



          20        policy is going to require an investigator log.  Not



          21        every violation of a policy is going to require an



          22        Internal Incident Report or the IIR.



          23   Q    Well, there's -- there's a process here that doesn't



          24        seem to have any of the language that you're now



          25        telling the jury.  Is there any place that it's written
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           1        down that you get to decide when something is going to



           2        the -- to internal -- what is it?  Internal?



           3                  UNIDENTIFIED SPEAKER:  OPS?



           4   Q    (By Mr. Sheridan) Yeah.  OPS and when it doesn't?  Is



           5        that your decision?



           6   A    Yes, sir.  Yes.



           7   Q    So the example that I gave, although it's sort of way



           8        out there, if you wanted to not do one, you could?



           9   A    I can try and say that I'm not going to do it, but



          10        that's not the way that it will go down.



          11   Q    Okay.  So what I want to understand is how is it that



          12        you think when there's not a shred of writing in here



          13        that says that you have the power to not have an



          14        investigation done, I guess, as the appointing



          15        authority?  Where is it that that comes from?



          16   A    I don't know where it is in the manual, but the



          17        appointing authority, as the commander over the



          18        division, it's my decision whether we're going to go



          19        forward with an investigation.  It, of course -- if



          20        it's -- if it's something that's so horrendous as you



          21        just indicated like a murder or something severely



          22        criminal occurred, then we're going to do an internal



          23        affairs investigation.



          24   Q    But you're the one who gets to decide if it's



          25        important?  It has to be criminal now?
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           1   A    Those are your words, sir.



           2   Q    Okay.



           3             So take a look at Page 345, if you would, of



           4        Exhibit 113.



           5   A    345?



           6   Q    Yes, please.



           7                  MR. SHERIDAN:  And, Greg, we're going to be



           8        looking at B, the process.



           9   Q    (By Mr. Sheridan) Yeah.  113 is the one that takes up



          10        the whole book.



          11   A    So you want me to go to 113 or 345?



          12   Q    No.  No.  113, Page 345.



          13   A    113, Page 345.



          14   Q    Right.  Tell me when you're there.



          15   A    What Chapter?



          16   Q    Chapter 12, please.



          17   A    Okay.  Okay.



          18   Q    All right.  So it says under "complaint process" -- do



          19        you see that, No. 1?



          20   A    Yes.



          21   Q    "Supervisory and commanded employees shall initiate a



          22        local investigation when the alleged misconduct is



          23        reported or is a part of a routine supervisory



          24        management disciplinary process.  Local investigations



          25        shall follow the procedures outlined in the
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           1        administrative investigation manual," and that's



           2        Exhibit 260.



           3             So it says "shall," right?



           4   A    Yes.



           5   Q    So it doesn't say "may," correct?



           6   A    Correct.



           7   Q    So you have to do -- you have to follow the rules



           8        without variation, right?



           9   A    Of course.  We follow the rules.  We're bound to follow



          10        the rules in the manual.



          11   Q    Okay.



          12             Let's talk about the May 20th, 2016, meeting.  And



          13        I'll ask you to turn your attention to Exhibit 65,



          14        please.  And I believe you have it.  It's one of your



          15        books.



          16   A    Okay.



          17   Q    All right.  And this is a calendar entry for a meeting



          18        in which you were the organizer, correct?



          19   A    According to this document, yes.



          20   Q    All right.  And that's your name under "organizer"?



          21   A    Yes, sir.



          22                  MR. SHERIDAN:  All right.  Plaintiff offers



          23        Exhibit 65.



          24                  MR. BIGGS:  No objection, Your Honor.



          25                  THE COURT:  Exhibit 65 is admitted.
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           1                  MR. SHERIDAN:  Okay.  May we publish?



           2                  THE COURT:  You may.



           3                  MR. SHERIDAN:  Thanks.  Okay.  And, Greg,



           4        blow that up a little bigger.  Thanks.



           5   Q    (By Mr. Sheridan) All right.  This is basically an



           6        invite from you for a meeting to be held on the 20th of



           7        May in -- involving Jim Nobach, Jeff Hatteberg, and



           8        Ryan Santhuff, right?



           9   A    Correct.



          10   Q    And can you give the jury some background as to why you



          11        called this meeting?



          12   A    I have no idea.



          13   Q    Fair enough.



          14             All right.  You do remember attending such a



          15        meeting, right?



          16   A    I remember attending meetings, yes.



          17   Q    Okay.  Do you remember attending a meeting in which



          18        Trooper Santhuff talked about his view that he was



          19        being -- he was a victim of retaliation from Lieutenant



          20        Nobach?



          21   A    Yes, sir.



          22   Q    All right.  And is this the meeting, as best as you



          23        recall?



          24   A    That could be the meeting, yes.



          25   Q    All right.  So -- it's true, is it not, that you
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           1        discussed issues like retaliation, training, pilot and



           2        aircraft safety concerns, timed breaks and



           3        micromanagement?



           4   A    I don't remember everything that was addressed in that



           5        meeting.



           6   Q    Okay.  And is it fair to say that you remember at least



           7        some of the list I just gave you?



           8   A    Yes.



           9   Q    Okay.  And you also discussed a phone call to Human



          10        Resources referencing the on-call requirements for



          11        pilots and the importance and use of the chain of



          12        command; is that right?  If you recall?



          13   A    No, I don't recall.



          14   Q    Okay.  Do you recall any of that?



          15   A    I don't remember a call -- remember discussing any



          16        phone call with HR.



          17   Q    Okay.  Did you have phone calls with HR at that time



          18        regarding issues like when do pilots have to be on



          19        call?



          20   A    I remember having a conversation about on call.



          21   Q    Yes.



          22   A    I just don't remember when -- when that conversation



          23        took place.



          24   Q    Okay.  All right.  And it's true, is it not, that



          25        during the meeting, then-Trooper Santhuff began to
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           1        explain the retaliation that began after the sexual



           2        harassment situation with Nobach and Biscay, and you



           3        interrupted him and said words to the effect, "This has



           4        been dealt with and we're not going to talk about it"?



           5   A    I don't remember saying anything like that.



           6   Q    Would -- would you agree that that was sort of how you



           7        viewed the issue at the time?



           8   A    Meaning that the situation involving Brenda and Nobach,



           9        that it was dealt with?



          10   Q    It was dealt with --



          11   A    Yes.



          12   Q    -- and therefore not relevant anymore?



          13   A    I don't know what I was thinking at that time.



          14   Q    Fair enough.  All right.  But you understood that the



          15        purpose of the meeting was for Trooper Santhuff to



          16        report retaliation?



          17   A    The purpose of the meeting was to -- to have them --



          18        both of them throw everything out on the table.  Let's



          19        sit down.  Let's have a discussion.  How can we work



          20        this out?



          21             Both of those individuals are critical to that



          22        unit, and I wanted to figure out, you know, being the



          23        mediator, how are we going to work this out.



          24   Q    Okay.  Okay.  At the meeting, he said, Hey, I feel



          25        retaliated because of this, and he laid out -- meaning
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           1        Trooper Santhuff.  He gave examples of how he felt.



           2                  MR. BIGGS:  Is that a question?



           3                  MR. SHERIDAN:  Yeah.



           4   Q    (By Mr. Sheridan) Did that happen at the meeting?



           5   A    Trooper Santhuff -- he -- he expressed his concerns.



           6   Q    Okay.  Let's take a look at Page 58 of your --



           7                  MR. SHERIDAN:  Greg, can you put this up or



           8        is it -- okay.



           9             For everybody's benefit, we're going to look at



          10        Page 58, Question No. 4, and so -- question -- Line 4



          11        to Line 11.



          12                  THE COURT:  Are you talking about the



          13        deposition?



          14                  MR. SHERIDAN:  Pardon?



          15                  THE COURT:  Are you talking about the



          16        deposition?



          17                  MR. SHERIDAN:  Um, this is impeachment.



          18                  THE COURT:  Right.  Are you talking about the



          19        deposition?



          20                  MR. SHERIDAN:  I can't hear you.



          21                  THE COURT:  Are you talking about the



          22        deposition?  Is that what you're referring to?



          23                  MR. SHERIDAN:  Yes.  Yes.  Thanks, Judge.



          24                  MR. BIGGS:  That's not designated.



          25                  MR. SHERIDAN:  It doesn't matter.  It's
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           1        impeachment.



           2                  MR. BIGGS:  Your Honor, I'm going to object



           3        if the plaintiff is going to read from the testimony,



           4        which I gather he's going to do.



           5                  THE COURT:  What page?



           6                  MR. SHERIDAN:  It's Page 58, Line 4 through



           7        11.



           8                  THE COURT:  Lay the foundation.



           9                  MR. SHERIDAN:  Yeah.  This is just



          10        impeachment.



          11                  THE COURT:  You still have to lay the



          12        foundation.



          13                  MR. SHERIDAN:  I thought I already did.



          14   Q    (By Mr. Sheridan) So is it fair to say that you don't



          15        recall saying that -- that he said that he felt he was



          16        retaliated because of this?  That he laid out -- he



          17        gave examples of how he felt?  You don't recall that,



          18        right?



          19   A    No.



          20   Q    All right.  So we're going to play 58, Line 6 --



          21                  MR. GLOVER:  Do you want to play it, or do



          22        you want to show the transcript?



          23                  MR. SHERIDAN:  Which can you do?  I'll go



          24        with whatever works for you.



          25                  MR. GLOVER:  I can do both, but --
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           1                  MR. SHERIDAN:  All right.  Let's do the



           2        video, and we'll start on Line 4 and we'll go to 11.



           3   Q    (By Mr. Sheridan) While he's looking at that, would you



           4        just remind the jury what the date of your deposition



           5        is?



           6   A    This deposition is July 10th, 2020.



           7   Q    2019?



           8   A    2020.



           9                  MR. SHERIDAN:  Is -- am I doing something?



          10                  THE COURT:  Mr. Sheridan, I don't think I



          11        have the same thing you're looking at.



          12                  MR. SHERIDAN:  Oh, okay.  I'm sorry.



          13                  THE COURT:  September 20, 2019, is the



          14        deposition that I have.



          15                  MR. SHERIDAN:  Okay.  You don't have that on



          16        58, Judge?



          17                  THE COURT:  What I have is September 20th,



          18        2019.



          19                  MR. SHERIDAN:  Oh.  Oh.  I get it.  Yeah.



          20        Well, when he said 2020, I thought maybe I handed him



          21        the wrong book.



          22                  THE COURT:  Okay.



          23   Q    (By Mr. Sheridan) Is that -- is that book you, with



          24        your name on it?



          25   A    No.
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           1   Q    Is that Nobach?



           2   A    Yes.



           3   Q    I apologize.  I've got to find it then.  Is it up there



           4        already, sir?



           5   A    Yes.



           6   Q    Okay.  I'm sorry.  Go ahead and read that date.  My



           7        mistake.  That makes sense.



           8   A    Okay.  The date is September 20, 2019.



           9   Q    Okay.  Thanks.



          10                  MR. SHERIDAN:  Go ahead.



          11                       (Audio recording played and transcribed



          12                       as follows:)



          13                  UNIDENTIFIED SPEAKER:  Right.  And what did



          14        Trooper Santhuff tell you at the time?



          15                  THE WITNESS:  I don't remember the specifics.



          16        I can tell you that he had an opportunity -- he laid



          17        out his concerns.  He said, Hey, I feel retaliated



          18        because of this, and he laid out -- gave -- he gave



          19        examples of how he felt, and then the other -- and then



          20        everyone else laid out what they had to say on the



          21        table as well.



          22                       (End of audio.)



          23   Q    (By Mr. Sheridan) Okay.  All right.  So it's true, is



          24        it not, that you were well aware that then-Trooper



          25        Santhuff had said that he felt like he was a victim of
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           1        retaliation?



           2   A    Yes, sir.



           3   Q    Okay.  Okay.  Also during the meeting, did Trooper



           4        Santhuff begin to explain his experience with other



           5        pilot concerns and Lieutenant Nobach --



           6                  MR. BIGGS:  Objection, Your Honor.



           7                  THE COURT:  Sustained.



           8                  MR. SHERIDAN:  What?



           9                  THE COURT:  Sustained.



          10                  MR. SHERIDAN:  Okay.



          11   Q    (By Mr. Sheridan) At the end of the meeting, it's true,



          12        is it not, that you told Santhuff words to the effect



          13        that if Nobach and Santhuff can't work together, then



          14        one of them is going to be removed from Aviation?



          15   A    I did not.



          16   Q    All right.  Let's look at Page 62.  And this is a --



          17        this is a passage, and we're going to go from Line 21



          18        through 7 on, it looks like -- I'm sorry.  62, Line 21



          19        through 63, Line 7.  And we'll add your counter.



          20                  MR. SHERIDAN:  Greg, will you just say for



          21        the record what page numbers the counter is.



          22                  MR. GLOVER:  Counter is Page 63-8 through 13.



          23                  MR. SHERIDAN:  Go ahead and put that up.



          24   ////



          25                       (Audio recording played and transcribed
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           1                       as follows:)



           2   Q    (By Mr. Sheridan) Okay.  Um, is it also true that at



           3        this meeting, you told Trooper Santhuff if Nobach and



           4        Santhuff couldn't work together, then one of them will



           5        have to be removed from Aviation, or words to that



           6        effect?



           7   A    I'm trying to remember how that statement was made.  It



           8        wasn't -- wait a minute.  I didn't say anything about



           9        somebody was going to be moved out.  It was more along



          10        the lines of, if you guys can't get together, then



          11        we're going to come back to the table, and I'll figure



          12        it out and there are going to be some changes that are



          13        going to be made.  That's the way that went.  I don't



          14        remember saying anything about someone would be moved



          15        out, but that could be a possibility.



          16   Q    And it's fair to say that you were considering that at



          17        this time?



          18   A    I don't know what I was considering at the time.  My --



          19        my objective was to try and get everyone to work



          20        together, you know.  We have limited pilots in the



          21        agency and losing Trooper Santhuff, you know, I didn't



          22        want.



          23                       (End of audio.)



          24   Q    (By Mr. Sheridan) So is that an accurate portrayal of



          25        your memory at the time?
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           1   A    Yes.



           2   Q    Okay.  All right.  And, um, so after the meeting



           3        happened, the May 20th meeting, did -- did you observe



           4        any type of change within the organization, the



           5        aviation organization?



           6   A    Okay.  Would you ask that question again, please?



           7   Q    Yeah.  After the meeting, did you observe any changes



           8        within the organization, say, positive or negative?



           9   A    Yes.  Things got much better.  One of the unfortunate



          10        things, you know, is Trooper Santhuff decided to leave



          11        the unit, which, you know -- something that I didn't



          12        want.  We needed Trooper Santhuff in the unit.  We were



          13        low on pilots and, in my opinion, I think we could have



          14        worked this thing out.



          15   Q    Is it true that you never took any action to prevent or



          16        ensure that Trooper Santhuff was not retaliated against



          17        by Lieutenant Nobach?



          18   A    If I remember correctly -- it's been so long -- there



          19        was an OPS -- Office of Professional Standards



          20        investigation into the allegations of retaliation.  Not



          21        only that, I had conversations with the sergeants that



          22        were in Aviation, checking just to keep a pulse on



          23        things to see how things were going.  Not only that, I



          24        increased my visits to the aviation section to see what



          25        was going on, and I think I've had conversations with
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           1        Trooper Santhuff as well to see how he was doing.



           2   Q    So is it your testimony that Trooper Santhuff said all



           3        was well?



           4   A    No.  No.  Sometimes he would just say there -- things



           5        are -- they're just going, something along those lines.



           6   Q    So it's your testimony that he never gave you any



           7        details about what his concerns were regarding how he



           8        was being treated by Lieutenant Nobach?



           9   A    No, sir.  That's not what I'm saying.



          10   Q    Okay.



          11   A    Trooper Santhuff --



          12   Q    Go ahead.  What were you saying?



          13   A    Trooper Santhuff did express to me his concerns about



          14        retaliation.



          15   Q    Okay.  And what, if anything, did you do about it?  You



          16        said that there was another investigation, but what did



          17        you do?



          18   A    There was an investigation by the Office of



          19        Professional Standards.  I spoke with the sergeants on



          20        a regular basis to see how things were going.  I made



          21        constant visits to the -- to the aviation section.



          22   Q    Well, shouldn't you have -- you considered that to be a



          23        complaint, did you not, a complaint of retaliation?



          24   A    It was an allegation, yes.  It was a complaint.



          25   Q    Okay.
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           1   A    Which I took was a complaint and got the Office of



           2        Professional Standards involved.



           3   Q    But he made the complaint to you in May, correct?



           4   A    I don't know when he made the complaint to me.



           5   Q    Well, would you agree with me that in response to a



           6        complaint in May, in May you should have filled out a



           7        case log and done an IIR?



           8   A    I don't remember when the retaliation complaint was



           9        made.



          10   Q    Okay.



          11   A    So I'm not sure what you're asking.



          12   Q    Can you tell us who was at the meeting?



          13   A    Who was at which meeting?



          14   Q    The meeting where the retaliation complaint was made



          15        that you've been talking about?



          16   A    Trooper Santhuff was there, Jim Nobach was there, and



          17        Sergeant Hatteberg.



          18   Q    Okay.  And we've shown you a calendar entry for a



          19        meeting just like that on the 20th of May, right?



          20   A    Yes.



          21   Q    Okay.



          22   A    I think that was the date.



          23   Q    Would you agree -- so without -- without -- okay.  You



          24        think it was the date, but you're not sure.



          25             But let's just talk for a minute as though it were
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           1        the date.  Would you agree with me that, upon receipt



           2        of these allegations of retaliation, you should have



           3        begun a case log, you should have done an IIR and got



           4        an investigation going?



           5   A    No, sir.



           6   Q    Why not?



           7   A    Because the whole thing was to bring everything to the



           8        table, give them the opportunity to lay out their



           9        concerns and -- and -- and at this meeting -- if I'm



          10        remembering the same meeting, at this meeting, it was



          11        determined that there was miscommunications between the



          12        both of them.  There was misunderstanding by both of



          13        them.  Jim's communication to Santhuff was received



          14        differently than -- it wasn't communicated, basically,



          15        in a nutshell.  There was miscommunications.  And then



          16        at the end of the meeting, if this is the same meeting,



          17        everyone got up from the meeting.  We were feeling



          18        good.  We shook hands.  We hugged and said, okay, let's



          19        go to work.  Let's go get the sting.  Let's go



          20        accomplish the mission.  So there was no need to fill



          21        out an IIR.



          22             Again, not every complaint, not every policy



          23        violation is going to go to the Office of Professional



          24        Standards.  Me, as the commander, I felt that that -- I



          25        felt that handling it at the division level, at my
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           1        level, was the appropriate thing to do; therefore, no



           2        OPS investigation was -- was started.



           3   Q    Okay.  It's true, is it not, that on or about



           4        September 21st, you met with Union Representative



           5        Wiley, and he reported complaints to you on behalf of



           6        Trooper Santhuff?



           7   A    Yes, I remember meeting with Kenyon Wiley.



           8   Q    And can you tell us what -- what he told you on



           9        September 21st, or at least summarize it?



          10   A    I think Kenyon brought something up along the lines



          11        that Santhuff felt retaliated -- I think.  I'm not



          12        sure.  I think he brought something up about, something



          13        about deleting e-mails.  And I know he brought this



          14        issue up indicating that the lieutenant grounded the



          15        airplane, the aircraft so that the governor couldn't



          16        use it.  That one, I do remember was part of the



          17        conversation.



          18   Q    All right.  And then did you complete an IIR -- IIR



          19        after that?



          20   A    I'm sure -- yes.  I would assume that I did complete an



          21        IIR on something like that.



          22   Q    And did Union Representative Wiley suggest to you that



          23        the retaliation allegedly was caused from the report of



          24        sexual harassment back in March?



          25   A    I don't remember that.
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           1   Q    Okay.  Let's take a look at Exhibit 89, if we can.



           2   A    Okay.



           3   Q    All right.  Take a look at Exhibit 89, and tell me when



           4        you've had a chance to look at it.



           5   A    Okay.  (Witness perusing exhibit.)



           6             Okay.



           7   Q    All right.  And did you author this document?



           8   A    Yes.



           9   Q    Document created in the usual course of business by you



          10        and saved electronically?



          11   A    Yes.



          12                  MR. SHERIDAN:  Plaintiff offers Exhibit 89.



          13                  MR. BIGGS:  There's no objection, Your Honor.



          14                  THE COURT:  Plaintiff's Exhibit 89 is



          15        admitted.



          16                  MR. SHERIDAN:  All right.  Go ahead and put



          17        that up on the screen, Greg.



          18   Q    (By Mr. Sheridan) This is an IIR, is it not?



          19   A    That's correct.



          20   Q    And let's look at the very top, if we can?



          21                  MR. SHERIDAN:  Thanks, Greg.



          22   Q    (By Mr. Sheridan) Okay.  This is -- this is a -- an IIR



          23        that was generated after your conversation with Union



          24        Member Wiley, right?



          25   A    I would assume that's why it was generated.  I'm not
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           1        sure.



           2   Q    Okay.  All right.  And what's the date of this



           3        document?



           4   A    The date --



           5   Q    Your signature date.  At the bottom.  Oh, yeah.



           6                  MR. SHERIDAN:  Greg, show them.



           7                  THE WITNESS:  September 26th.



           8   Q    (By Mr. Sheridan) So on September 26th, you filed an



           9        IIR and you wrote the content under "Summary of



          10        Allegations," right?



          11   A    That was a collaboration between myself -- when we do



          12        an IIR, what we do as commanders, we go and we have a



          13        conversation with the Office of Professional Standards.



          14        What we do at the time -- the majority of the time is



          15        we do what's called a roundtable where the commander



          16        will throw out the allegations, and then we will go



          17        to -- with the detectives, we'll go and we figure out



          18        what policy violations may have been violated, and then



          19        we -- we get together, and we build the narrative



          20        there.



          21   Q    All right.  And so it was basically -- it was you --



          22        would this have included Chief Saunders?



          23   A    I would assume that Chief Saunders was at the table.



          24   Q    I should have said Captain?



          25   A    Or Captain.  Captain Saunders, yes, sir.
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           1   Q    Okay.  You don't recall the roundtable, but that's --



           2        you're telling us the process that you would have



           3        expected to have happened?



           4   A    That's what -- that's what I do.



           5   Q    Okay.  All right.  So it's written here by you folks.



           6        "It is alleged on March 30th, the lieutenant allegedly



           7        told Trooper Ryan Santhuff he may retaliate against him



           8        because counseling the lieutenant received in an 095



           9        from Captain Johnny Alexander.



          10             "It is further alleged on September 19th, the



          11        lieutenant retaliated against Trooper Santhuff by



          12        ordering Sergeant Hatteberg to negatively counsel



          13        him -- Santhuff -- for not reviewing the master flight



          14        schedule.



          15             "It's further alleged that the lieutenant



          16        manipulated the aircraft maintenance schedule to



          17        purposely ground the King Air for political reasons



          18        making it unavailable for certain executive missions."



          19             And this is what you -- you in the roundtable



          20        decided to list -- this is how you described -- decided



          21        to describe the content?



          22   A    Yes, sir.



          23   Q    Okay.  All right.  And it doesn't mention e-mail



          24        deletions here.



          25   A    Like I said, that may be -- I wasn't sure what the --
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           1        when the meeting occurred -- what was discussed between



           2        Kenyon Wiley and myself.  It's been over four years



           3        ago.



           4   Q    Okay.  So did -- with regard to the content, do you



           5        know why you talked about the 095 as being the thing



           6        that's precipitating the retaliation versus the report



           7        of the sexual harassment, or we've been calling it the



           8        breast rubbing event?



           9   A    Because that's what Santhuff -- that's the information



          10        that I got from Kenyon Wiley.



          11   Q    From Wiley.  I see.  Okay.



          12             And then you were -- were you aware that an 095



          13        was given to Trooper Santhuff by Hatteberg?



          14   A    I later found that out, yes, sir.



          15   Q    Okay.  So when you said that you were checking on how



          16        things were going, you missed that fact?  You said that



          17        you were talking to Santhuff and other people to make



          18        sure that the environment was a good one.  And you



          19        recall that testimony?



          20   A    Say that again.



          21   Q    Yeah.  You've testified that after the May 20th



          22        meeting, things got somewhat better, and you were



          23        checking on everybody to make sure that everything was



          24        okay, including Santhuff.



          25   A    No.  You're twisting -- well, I'm not going to say
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           1        you're twisting it, but -- the meeting on the 26th, if



           2        I remember correctly, if we're talking about the same



           3        meeting, that was the meeting where I talked to --



           4        where Santhuff indicated that he wanted to leave the



           5        unit.  And what I asked Santhuff to do, you know, I



           6        basically told him, I said, Hey, look, man; I need you.



           7        We can work this out.  Let's -- let's -- let's sit



           8        down.  Let's try and work this thing out, and I'm



           9        confident that we can work this out.



          10             And so he said, Well, no, I'm leaving.  And I



          11        said, Okay.  Do me a favor.  Think about it on the



          12        weekend -- over the weekend, and then come back on



          13        Monday and then let me know what you want to do.



          14             So Santhuff came back and he --



          15   Q    Let me stop you because I think you're missing my



          16        question.  I was asking you about after the meeting



          17        where you admitted you said there are going to be some



          18        changes that are going to be made.  That's the meeting



          19        I'm talking about.



          20   A    Yes.



          21   Q    After that meeting, is it true that that's when you



          22        were checking on everybody to make sure the work



          23        environment was good?



          24   A    Hmm, well, I go down there to check on them anyway, but



          25        the point I'm trying to get across here is Santhuff
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           1        decided to leave on Monday.  So when he left,



           2        everything got better.  So that's what I'm talking



           3        about, when you asked me did everything get better.



           4   Q    Do you think he left in September?



           5   A    I don't know which meeting.  That's what I'm trying to



           6        get to you.  Which meeting are you talking about?



           7   Q    Okay.  Fair enough.  So you've just told us that when



           8        he left, things got better, right?



           9   A    Yes.



          10   Q    Okay.  Fair enough.



          11             So, um --



          12                  THE COURT:  Mr. Sheridan, just keep an eye on



          13        the clock because I don't want to keep the jury past



          14        lunch.



          15                  MR. SHERIDAN:  Yeah.



          16                  THE COURT:  So...



          17                  MR. SHERIDAN:  That's fine.



          18                  THE COURT:  Just giving you the heads-up to



          19        keep an eye on the clock.



          20                  MR. SHERIDAN:  Okay.  Do you want to break



          21        here?  This would be fine.



          22                  THE COURT:  It's up to you.  I don't want to



          23        stop it.



          24                  MR. SHERIDAN:  No.  This will be fine.



          25                  THE COURT:  Okay.  All right.  Members of the
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           1        jury, it is time for our lunch break.  Remember my



           2        orders:  Do not talk about the case.  If you see any of



           3        us, ignore us; we won't take it personal.  And we will



           4        see you at 1:30.



           5             All rise.



           6                       (Jury exits.)



           7                  THE COURT:  All right.  We'll be back at



           8        1:30.



           9                       (Pause in proceedings.)



          10                  THE COURT:  Go ahead.



          11                  MR. SHERIDAN:  Okay.  So the motion in limine



          12        about using -- me using leading questions and those



          13        using -- them using for managers and the defendant



          14        using open-ended questions, I think we won that motion.



          15        I think you agreed with us.  It's our Motion in Limine



          16        1, but when I was dealing with leading questions from



          17        the first guy who testified, Matheson, you overruled



          18        me, and I was confused.



          19                  THE COURT:  Well, there was -- the question



          20        called for a yes-or-no answer, so that's not a leading



          21        question.



          22                  MR. SHERIDAN:  But if it goes "isn't it true"



          23        or something like that, then -- I mean, perhaps I



          24        perceived it wrong, but are we all on the same page



          25        that they can't ask leading questions of their own
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           1        witness?



           2                  THE COURT:  And I didn't think that --



           3                  MR. BIGGS:  My question wasn't leading, Your



           4        Honor.



           5                  THE COURT:  -- the question.  That's why I



           6        overruled it.



           7                  MR. SHERIDAN:  Okay.  Fair enough.



           8                       (Noon recess taken.)
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           1                   Wednesday, September 9, 2020



           2                        Afternoon Session



           3                              * * *



           4                  THE COURT:  Do we have anybody?



           5                  THE CLERK:  There we go.



           6             King County Superior Court is now in session with



           7        the Honorable Mafé Rajul presiding.



           8                  THE COURT:  You may be seated.



           9                  MR. BIGGS:  I'm going to be standing because



          10        I have to talk, Your Honor.  Just a very brief matter.



          11        Just witness availability and things.  We've had a



          12        witness all day here today.  He's got another job he



          13        needs to try to work out, and things, so Mr. Sheridan



          14        and I were trying to decide how long additional it's



          15        going to be for Chief Alexander -- Chief Alexander, and



          16        then our additional questioning, et cetera, whether we



          17        should let him go till tomorrow.  And Mr. Sheridan also



          18        wanted to identify for ourselves, which I appreciate,



          19        as well as for the Court, that he's switching up the



          20        witness order.  There's going to be another witness



          21        jumping in at 1:30 tomorrow afternoon.



          22                  THE COURT:  So how much longer do you think



          23        you have with Captain Alexander?  It seems like some of



          24        it has been a little bit repetitive.



          25                  MR. SHERIDAN:  It has, and I keep -- I told
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           1        these folks that I think less than an hour, more than a



           2        half.



           3                  THE COURT:  And then you have...



           4                  MR. SHERIDAN:  And then we have Saunders.



           5                  THE COURT:  No, but then you --



           6                  MR. SHERIDAN:  Mr. Biggs.



           7                  MR. BIGGS:  Time is hard to say.  Obviously,



           8        there's been a whole lot of dirt plowed here, but I'm



           9        going to try and say an hour.



          10                  THE COURT:  So... And what time does Captain



          11        Alexander need to leave?



          12                  MR. BIGGS:  Pardon me?



          13                  THE COURT:  What time does Captain Alexander



          14        need to leave?  Does he need to leave?



          15                  MR. SHERIDAN:  It's not Captain Alexander



          16        needs to leave.  It's former Captain Saunders, Michael



          17        Saunders, that's been -- he was --



          18                  THE COURT:  Oh, I see.  So you want to call



          19        Saunders first?  Or no?



          20                  MR. SHERIDAN:  No.  I think their evaluation



          21        is whether they have enough to keep us busy through the



          22        end of the day.  So I was like -- I'm fine with him



          23        leaving as long as they're sure that they're going to



          24        carry us till four; otherwise, I don't have very long



          25        with Saunders.
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           1                  THE COURT:  Well, that really is up to you.



           2        I mean, you're the ones that know.  I don't have a



           3        problem with getting witnesses out of order.



           4             I will say that Captain Alexander's testimony has



           5        been a little bit repetitive, so we don't need to have



           6        it be that repetitive.  I mean, not just for him, but



           7        in general.  Um, so... I mean, if you think that --



           8        you're the one -- how long do you think you're going to



           9        need with the other witness?



          10                  MR. SHERIDAN:  With Saunders?



          11                  THE COURT:  Yeah.



          12                  MR. SHERIDAN:  My guess is a half hour.



          13                  THE COURT:  Okay.  And what about you?



          14                  MR. MARLOW:  Probably half that.



          15                  THE COURT:  All right.



          16                  MR. MARLOW:  Instead of half hour, I'll be



          17        15.



          18                  THE COURT:  Okay.  And you had said that you



          19        were -- you were planning on calling your client today



          20        anyway.



          21                  MR. SHERIDAN:  Oh, that's true.  We could --



          22                  THE COURT:  So if we call those two witnesses



          23        and we still have time, you could start with your



          24        client.



          25                  MR. SHERIDAN:  That's a good idea.  We'll
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           1        have a filler, yeah.  That's fine.



           2             Captain, thank you.  So you may go and 1:30



           3        tomorrow.  So 1:30 tomorrow.



           4                  THE WITNESS:  Okay.  Thank you.



           5                  THE COURT:  All right.



           6                  MR. SHERIDAN:  And then the other thing, Your



           7        Honor, is a witness by the name Speckmaier said he's



           8        leaving town tomorrow -- or next week on a motorcycle



           9        trip, so tomorrow is the only day we can get him.  So



          10        we've got him coming at 1:30.



          11                  THE COURT:  Okay.  All right.



          12                  MR. MARLOW:  And they notified us of that.



          13        So thank you very much, Mr. Sheridan.



          14                  THE COURT:  All right.  Do we have anybody



          15        else in the Zoom call?



          16                  THE CLERK:  We do have --



          17                  THE COURT:  Any new parties?



          18                  THE CLERK:  I believe it's somebody from your



          19        firm that was here yesterday.



          20                  MR. SHERIDAN:  Oh, is it a 425?



          21                  THE CLERK:  It's an Andra Kranzler.



          22                  MR. SHERIDAN:  Oh.  Yeah, she's an associate.



          23                  THE CLERK:  Okay.



          24                  MR. SHERIDAN:  Oh, Your Honor, I totally did



          25        that last week.  I thought that 425 number was hers.
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           1        It turns out it was Tony's, but it was somebody from



           2        our office.



           3                  THE COURT:  Oh, okay.  I just want to make



           4        sure that I don't need to give the admonishment again



           5        if we don't have anybody.



           6                  THE CLERK:  Nobody additional.



           7                  MR. MARLOW:  So our witnesses for Thursday



           8        are Speckmaier, and then you're going to put your



           9        client on?



          10                  MR. SHERIDAN:  Speckmaier, Saunders and



          11        client.



          12                  MR. MARLOW:  Okay.



          13                  THE COURT:  And remember, tomorrow we just



          14        have afternoon.



          15                  MR. MARLOW:  Half day.



          16                  MR. SHERIDAN:  Afternoon, correct.



          17                  THE COURT:  Okay.  Anything else?



          18                  MR. SHERIDAN:  That's it, Your Honor.



          19        Thanks.



          20                  THE CLERK:  I'll get the jury.



          21                  MR. SHERIDAN:  And we have -- let me give you



          22        a designation for Nobach again.  I've got to find it.



          23                  MR. GLOVER:  Who is up next, Saunders?



          24                  MR. SHERIDAN:  No.  No.  Saunders is coming



          25        tomorrow at 1:30.  So we're just finishing with
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           1        Alexander.  We may put Ryan on.



           2             So it's Nobach at 102-4 through 17.  This was one



           3        of the pre-stated ones, and I understand you guys have



           4        no counter.



           5                  MR. BIGGS:  Um, correct.



           6                  MR. SHERIDAN:  Okay.



           7                  THE COURT:  So, Mr. Sheridan, are you still



           8        going to have me take judicial notice of the 2016



           9        whistleblower -- no, the regulations manual?



          10                  MR. SHERIDAN:  Well, it turns out, I admitted



          11        it.



          12                  THE CLERK:  All rise.



          13                  THE COURT:  Okay.  I'm starting to worry



          14        about this.



          15                  MR. SHERIDAN:  Yeah.



          16                       (Jury present.)



          17                  THE COURT:  Thank you.  Please be seated.



          18             I just want to remind you, members of the jury,



          19        that if at any time you need to get up and stretch,



          20        don't be shy.  I won't be offended; the parties won't



          21        be offended.  So please feel free to do that.



          22             Mr. Sheridan.



          23                  MR. SHERIDAN:  Yes.  We would ask to recall



          24        our witness to the stand, and give everybody a



          25        heads-up, we're going to be looking at Exhibits 89 and
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           1        83.



           2                  THE COURT:  And Captain Alexander, you remain



           3        under oath.



           4                  THE WITNESS:  Yes, ma'am.



           5   Q    (By Mr. Sheridan) All right.  Good afternoon.



           6   A    Good afternoon.



           7   Q    So we're still talking about this September 21st



           8        meeting, and we talked about the filing of the various



           9        documents.  I want to show you a document that is --



          10        that is 89.



          11                  MR. SHERIDAN:  And has that been admitted?



          12                  THE COURT:  Yes.



          13                  MR. SHERIDAN:  It has, okay.



          14   Q    (By Mr. Sheridan) Then let me skip ahead to 260, and



          15        tell me if you have that.  You should.



          16   A    Okay.  I have 260.



          17   Q    Say again?



          18   A    I have it.



          19   Q    Okay.  Thank you.  And do you recognize this document?



          20   A    Yes, sir.



          21   Q    And what is it?



          22   A    It's the administrative investigation manual.



          23   Q    Okay.



          24                  MR. SHERIDAN:  Oh, that's the one we already



          25        did?
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           1                  MR. GLOVER:  Yes.



           2   Q    (By Mr. Sheridan) My mistake.  Okay.  91.  I'm sorry.



           3        91 and 92, we'll be looking at.  Okay.  And do you --



           4        oh, I'm sorry.



           5   A    Okay.  I'm looking at 91.



           6   Q    All right.  And this is a -- this is a case



           7        investigative log, right?



           8   A    Yes, it is.



           9   Q    And it's one that was created by Detective Sergeant



          10        Maier, M-a-i-e-r?



          11   A    That's correct.



          12   Q    And it pertains to what subject matter?



          13   A    Preliminary investigation.



          14   Q    Okay.  And a preliminary investigation into what



          15        issues?  And maybe let me help you.  Start out at 92,



          16        and then we'll come back to 91.  We'll get them



          17        admitted separately.



          18   A    Okay.  On 92.



          19   Q    92, yeah.  All right.  And, um, what is this?



          20   A    This is an investigator log regarding a meeting that I



          21        had with Kenyon Wiley.



          22   Q    All right.  And this is -- this is -- this is --



          23        basically, you're the author of this document, correct?



          24   A    Yes, sir.



          25   Q    And it begins, "On or about September 21st, 2016,"
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           1        right?



           2   A    That's correct.



           3   Q    And it's a document kept in the usual course of



           4        business by you electronically?



           5   A    It's a document that I used for this incident, yes,



           6        sir.



           7   Q    Okay.



           8                  MR. SHERIDAN:  So Plaintiff offers 92.



           9                  MR. BIGGS:  One moment, please.



          10             (Pause.)  No objection, Your Honor.



          11                  THE COURT:  All right.  Plaintiff's Exhibit



          12        No. 92 is admitted.



          13                  MR. SHERIDAN:  All right.



          14   Q    (By Mr. Sheridan) Now let's look at 91, and tell me if



          15        you recognize this document.



          16   A    It's an investigator log authored by Sergeant Maier.



          17   Q    All right.  And does it pertain to the same subject



          18        matter as Exhibit 92?



          19   A    (Witness perusing exhibit.)  Yes.



          20   Q    All right.



          21                  MR. SHERIDAN:  Plaintiff offers 9 -- is it



          22        92?



          23                  THE COURT:  91.



          24                  MR. SHERIDAN:  91.



          25                  MR. GLOVER:  91.
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           1                  THE COURT:  Any objection?



           2                  MR. BIGGS:  Your Honor, there's quite a bit



           3        of hearsay -- that's all right.  No objection.



           4                  THE COURT:  All right.  Plaintiff's Exhibit



           5        No. 91 is admitted.



           6                  MR. SHERIDAN:  All right.  And, Greg, go



           7        ahead and put 92 up first.



           8             Oh, may we publish that?



           9                  THE COURT:  You may.



          10                  MR. GLOVER:  You want 91?



          11                  MR. SHERIDAN:  92, please.



          12   Q    (By Mr. Sheridan) Okay.  And, Captain, we're going to



          13        turn your attention to the second page of Exhibit 92.



          14        This is a list of -- this is Maier.  This is your list



          15        of allegation summary against Lieutenant Nobach, is it



          16        not?



          17   A    Yes.



          18   Q    And the first one is, "Hindered pilot advancement



          19        opportunities for Trooper Ryan Santhuff."  You wrote



          20        that?



          21   A    Yes, sir.



          22   Q    2 is, "Canceled scheduled out-of-state training as a



          23        form of retaliation."  You wrote that?



          24   A    Yes, sir.



          25   Q    "Changed office procedures to specifically target
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           1        Trooper Santhuff."  You wrote that?



           2   A    I wrote everything that's on that list there.



           3   Q    All right.  Including, "Treated Trooper Santhuff



           4        differently than co-workers"?



           5   A    Yes, sir.  That was an allegation.



           6   Q    "Singled out Trooper Santhuff during group meetings



           7        where section improvement was addressed"?



           8   A    Yes, I wrote that.



           9   Q    "Directed Sergeant Jeff Hatteberg to discipline Trooper



          10        Santhuff as a form of retaliation"?



          11   A    I wrote that.



          12   Q    And "Manipulated the King Air maintenance schedule,"



          13        right?



          14   A    Yes, sir.



          15   Q    All right.  And that was -- that complaint was found to



          16        be -- was turned down after a preliminary investigation



          17        by Maier; is that right?



          18   A    Yes.



          19   Q    Okay.  And are you the person who made the decision to



          20        say that it had no merit?



          21   A    Yes, sir.



          22   Q    So -- and -- and the preliminary investigation that was



          23        conducted by Maier was simply -- was under the rules



          24        that we've been talking about for preliminary



          25        investigations; is that correct?
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           1   A    Yes.



           2   Q    Meaning that it was really just to see if there was any



           3        evidence to go forward, right?



           4   A    I needed additional information to determine if it was



           5        going to be considered an OPS investigation, a



           6        formalized investigation.  That's what a preliminary



           7        investigation gives the commanders an opportunity to



           8        receive additional information so that they can make a



           9        decision on which way to proceed, whether it's going to



          10        go to the Office of Professional Standards or if it's



          11        going to stay within the unit or it's not just going to



          12        be -- well, we'll just leave it there.



          13   Q    Well, we looked at the definition of "preliminary



          14        investigation."  I'm not going to pull it up again, but



          15        you would agree, would you not, that a preliminary



          16        investigation is basically -- it's designed to



          17        determine whether or not there's actually been a



          18        violation or possible violation if everything's true,



          19        and if there's any evidence, right?



          20   A    Yes.



          21   Q    And so, typically, in a preliminary investigation,



          22        there are no witness interviews, right?



          23   A    As far as I know, the -- the only person -- well, the



          24        preliminary investigations that I've been involved in



          25        have only interviewed the -- the accused.
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           1   Q    Okay.  All right.



           2   A    To my knowledge.



           3   Q    All right.  And in this particular one, was anyone else



           4        interviewed, to your knowledge?



           5   A    I don't know.



           6   Q    All right.  So you didn't -- you didn't allow this to



           7        go forward to be a real, full-steam investigation,



           8        correct?  If it would help to refresh your



           9        recollection, take a look at Exhibit 96.



          10                  THE COURT:  96 has not been admitted, just so



          11        you know.



          12                  THE WITNESS:  Okay.  What's your question



          13        now?



          14   Q    (By Mr. Sheridan) Sure.  Whether or not it's true that



          15        the investigation that was a preliminary investigation



          16        about retaliation into King Air, you didn't let it go



          17        forward to a full-blown investigation?



          18   A    Based on the information that I received through the



          19        preliminary investigation, no.  It did not go forward



          20        as an investigation to be conducted by the Office of



          21        Professional Standards.



          22   Q    All right.  And then Exhibit 96 is the e-mail that you



          23        wrote to Lieutenant Nobach to tell him that you made



          24        findings that it wasn't supported by the evidence and



          25        it wasn't going forward?
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           1   A    Yes, sir; that's correct.



           2                  MR. SHERIDAN:  All right.  And so Plaintiff



           3        offers 96.



           4                  MR. BIGGS:  No objection.



           5                  THE COURT:  Plaintiff's Exhibit No. 96 is



           6        admitted.



           7                  MR. SHERIDAN:  Okay.  And go ahead and put



           8        that up.  Show the first paragraph, if you would, Greg.



           9   Q    (By Mr. Sheridan) All right.  And I'm just going to



          10        start on the first paragraph, second sentence.



          11        "Although a recent preliminary investigation revealed



          12        you did not commit any agency policy violation,



          13        information was presented suggesting the need for



          14        better communication skills on your behalf."  And that



          15        you wrote, correct?



          16   A    Yes, sir.



          17   Q    Okay.  All right.



          18             Now, you were aware, were you not, that Santhuff



          19        felt like when he was in the cockpit with Nobach,



          20        Nobach was basically improperly rating him lower than



          21        he should have been?



          22   A    Is that -- what's the question?



          23   Q    Yeah.  You were aware that was one of the complaints,



          24        right, how he was treated in the airplane?



          25   A    I'm not sure.





                          Alexander, J. - Direct by Mr. Sheridan

�

                                                                         119







           1   Q    Okay.  Well, it -- it's fair to say that he complained



           2        in the May meeting -- going all the way back to the May



           3        meeting -- about how he was being treated by -- by



           4        Nobach in terms of training, right?



           5   A    Yes.



           6   Q    Okay.  All right.



           7                  MR. SHERIDAN:  I've already given notice to



           8        the other side.  We're going to be playing the Nobach



           9        video, Pages 102-4 through 17.



          10                  THE COURT:  And members of the jury, I



          11        already gave you the instruction on the deposition for



          12        this particular deposition so I'm not going to read it



          13        again.



          14                  MR. SHERIDAN:  Thank you.



          15                       (Audio recording played and transcribed



          16                       as follows:)



          17   Q    (By Mr. Sheridan) Okay.  All right.  Now, would you



          18        agree with me that you can -- you would, as the



          19        instructor, you can affect how well a person flying the



          20        plane does based on how quickly you give them things to



          21        do?



          22                  UNIDENTIFIED SPEAKER:  Objection.  Form of



          23        that question.



          24   Q    (By Mr. Sheridan) You can answer, if you can.



          25   A    Just like any field, you can bury anybody if you want





                          Alexander, J. - Direct by Mr. Sheridan

�

                                                                         120







           1        to.  I can sit here and start speaking extremely fast



           2        and get in front of the court reporter, so...



           3                       (Cross talking.)



           4   Q    (By Mr. Sheridan) And you can do that for pilots as



           5        well, right?



           6   A    Any field, yes.



           7   Q    Okay.  Got it.



           8                       (End of audio.)



           9   Q    (By Mr. Sheridan) And, sir, did you ever discuss with



          10        Lieutenant Nobach whether or not he in fact did harm or



          11        poorly evaluate Trooper Santhuff's flying?



          12   A    I'm pretty sure that somewhere along the lines, I did



          13        have -- I may have had a conversation with him.  I



          14        don't remember.



          15   Q    Okay.  But it's fair to say that because it was a



          16        preliminary investigation, those kind of questions



          17        weren't asked of him?



          18   A    I don't know -- I don't know what questions the OPS



          19        asked him.



          20   Q    Okay.  But it's true, is it not, that in a preliminary



          21        investigation, there is no interview that we've talked



          22        about to witnesses, recorded; that just didn't happen?



          23   A    You're correct.  That's not part of the preliminary



          24        investigative process.



          25   Q    Okay.  Now, on October 21st, you became aware that --
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           1        that, basically, Trooper Santhuff had reported you and



           2        claimed that you failed to properly investigate his



           3        retaliation claim?



           4   A    At some point in time, yes, that was an allegation.



           5   Q    Okay.  I'm going to show you Exhibit 98 and ask if you



           6        recognize that.



           7   A    I mean, I don't remember seeing this.



           8   Q    Okay.



           9   A    Um -- well, let me take a look at it a little closer.



          10   Q    Yeah.  Thank you.



          11             And, sir, give attention to the last paragraph



          12        when you have a chance, if you would.



          13   A    Okay.  I don't ever remember seeing this.



          14   Q    Is it fair to say there came a time --



          15                  MR. SHERIDAN:  And so I won't offer it at



          16        this time.



          17   Q    (By Mr. Sheridan) Is it fair to say that there came a



          18        time that you learned that Trooper Santhuff had, in



          19        fact, filed a complaint saying you didn't do your job



          20        because you didn't investigate -- adequately



          21        investigate his retaliation claim?



          22   A    Yes.



          23   Q    Okay.  And, to your knowledge, how did you hear about



          24        that, from whom, and can you tell us if you were



          25        interviewed regarding that?
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           1   A    I don't remember who I heard it from, and I don't even



           2        remember if I was interviewed.



           3   Q    Okay.  So -- so you don't remember -- could you tell us



           4        who made the determination as to whether the claim had



           5        merit, if you know?



           6   A    Regarding --



           7   Q    Yes, turned against you.



           8   A    -- me being accused?  I don't know.



           9   Q    Okay.  All right.  So, if you would, take a look at



          10        Exhibit 103 and tell me if you recognize that.



          11   A    (Witness perusing exhibit.)  It's a letter that's



          12        addressed to me.



          13   Q    All right.  And it's from Captain Saunders, right?



          14   A    Yes, sir.



          15   Q    And it's dated October 31st, 2016?



          16   A    That's correct.



          17   Q    And you did receive it, right?



          18   A    I'm pretty sure I received it.  I just don't remember



          19        receiving it.



          20                  MR. SHERIDAN:  All right.  Plaintiff offers



          21        Exhibit 103.



          22                  THE COURT:  Any objection?



          23                  MR. BIGGS:  One second, please, Your Honor.



          24        No objection.



          25                  THE COURT:  All right.  Plaintiff's Exhibit
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           1        No. 103 is admitted.



           2                  MR. SHERIDAN:  Thank you.  All right.  Go



           3        ahead and put it up, Greg.



           4                  MR. MORRIS:  Do you want to ask the judge?



           5                  THE COURT:  Yes.



           6                  MR. SHERIDAN:  May I publish?  Thanks.



           7   Q    (By Mr. Sheridan) Okay.  So this is a letter from



           8        Saunders to you saying that a complaint was lodged



           9        against you on the 21st, ten days before this letter,



          10        stating, "It's alleged that Captain failed to properly



          11        investigate a sexual harassment complaint and that it



          12        was not accepted."



          13             Can you tell us -- can you tell us whether you



          14        talked to anybody about that?



          15   A    I don't remember.



          16   Q    Okay.  So I'm going to show you a case log, and I don't



          17        know --



          18                  MR. SHERIDAN:  Are the defendant's books



          19        available?  I need 552.



          20                  THE COURT:  Defendant's binders.



          21             Did you say 562?  Did you say 562?



          22                  MR. SHERIDAN:  552, yes.  Thanks.



          23                  THE COURT:  This is my copy.



          24                  MR. SHERIDAN:  Oh, okay.  Oh.  Fair enough.



          25                  THE COURT:  You'll get yours.
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           1                  MR. SHERIDAN:  Thank you.



           2                       (Pause.)



           3                  THE CLERK:  Here you go.



           4                  MR. SHERIDAN:  Okay.  Thank you.



           5   Q    (By Mr. Sheridan) Okay.  552.  So my question, sir, is



           6        whether you recognize it.



           7   A    Okay.  This is an investigator log that was created by



           8        Assistant Chief Randy Drake.



           9   Q    Okay.  And does it involve the circumstances regarding



          10        the investigation of your case?  I think the first



          11        paragraph should help.



          12   A    I'm a little confused, meaning... I mean, it's --



          13        it's -- the question that you're asking me, I think



          14        what you're asking me is, does this case log from



          15        Assistant Chief Randy Drake -- is this pertaining to



          16        the allegation that I didn't investigate the sexual



          17        harassment case properly?



          18   Q    Yes.



          19   A    Well, I don't think that that's what this is.



          20   Q    Okay.  Take a look at the first paragraph.



          21   A    Right.  It says Captain Saunders -- well...



          22   Q    Yeah.  You can't read that.  And if you look at the



          23        second to the last paragraph, that might help.



          24   A    Okay.  Yes.



          25   Q    Okay.  Got it.  Because it's a defense exhibit, I'm
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           1        going to offer that even though you may not have seen



           2        it so...



           3                  MR. SHERIDAN:  Plaintiff offers Exhibit 552.



           4                  MR. BIGGS:  No objection.



           5                  THE COURT:  All right.  Defendant's Exhibit



           6        No. 552 is admitted.



           7   Q    (By Mr. Sheridan) All right.  And can you go ahead and



           8        put it --



           9                  MR. SHERIDAN:  May we publish?



          10                  THE COURT:  You may.



          11                  MR. SHERIDAN:  Go ahead and put up the first



          12        page.



          13   Q    (By Mr. Sheridan) And now if you would go down to the



          14        bottom and see whose signature that is.



          15   A    It appears to be Assistant Chief Randy Drake's.



          16   Q    And basically this reflects his work, correct?



          17   A    Yes.



          18   Q    This is what he did to investigate the claim against



          19        you, correct?



          20                  MR. BIGGS:  Your Honor, I think we might be



          21        dealing with a lack of foundation here.



          22                  THE COURT:  Or just lack of personal



          23        knowledge.



          24   Q    (By Mr. Sheridan) Let me ask you this:  Typically, a



          25        case log is an account of what was done in a particular
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           1        case, right?



           2   A    Yes, sir.



           3   Q    So, typically, you would write it down if you did it,



           4        right?



           5   A    Typically, yes.



           6   Q    Do you know if there was an IIR issued in this case?



           7   A    No, I don't remember.



           8   Q    Okay.  But you would agree that if there was one, it



           9        would have gone to you, correct, to give you notice of



          10        the investigation?



          11   A    Yes, sir.



          12   Q    Okay.  Now, on the 21st, you met with Alexander (sic),



          13        Hatteberg and Santhuff to discuss his future; is that



          14        right?



          15   A    I don't know what date, but there was a meeting where I



          16        did meet with Hatteberg and Jim Nobach and Ryan



          17        Santhuff.



          18   Q    Okay.  And is it true that at that meeting, you told



          19        Santhuff that, first of all, you were unhappy with --



          20        you didn't appreciate some of the information that



          21        Santhuff provided to Internal Affairs?



          22   A    No, I didn't.



          23   Q    It's true, is it not, that you said that -- that you



          24        had been hearing that Santhuff was considering leaving



          25        Aviation?
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           1   A    I don't remember that.  I could have, but I just don't



           2        remember.



           3   Q    All right.  And it's true, is it not, that you told



           4        Santhuff at this meeting that if he wants to stay in



           5        Aviation, he will have to let everything go that's



           6        happened in the past?



           7   A    I don't remember that.



           8   Q    Stop interrogating employees?



           9   A    I don't remember if -- I don't remember if that



          10        conversation was had at that meeting.  I just don't



          11        remember it.  I wouldn't put it past saying that



          12        because that was a concern; that employees in the



          13        aviation section had reported that he was basically



          14        making them feel uncomfortable and interrogating --



          15        interrogated.



          16   Q    Okay.  So you told him to stop making others feel



          17        uncomfortable in the workplace?



          18   A    That could have happened.  I'm not sure if it happened



          19        at that meeting, but I wouldn't put it past me to



          20        mention that.



          21   Q    Okay.  And then sometime during that meeting, isn't it



          22        true that Ryan Santhuff said he can't stay here



          23        anymore?



          24   A    I don't remember that.



          25   Q    Did you walk away from the meeting feeling that he was
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           1        leaving?



           2   A    I don't remember.



           3   Q    Okay.  All right and --



           4   A    Again --



           5   Q    I'm sorry?



           6   A    I'm not sure which meeting you're referring to.  Is



           7        this the meeting that he said that he wanted to -- that



           8        he wanted to leave Aviation?



           9   Q    Well, let me ask you this:  Did you attend a meeting



          10        where he said he was going to leave Aviation?



          11   A    Yes, sir.



          12   Q    Okay.  Tell us what he said to you.



          13   A    Okay.



          14   Q    Tell us what he said to you, please.



          15   A    He told me that he wanted -- that he was going to leave



          16        Aviation, in so many words.



          17   Q    Did you try to stop him?



          18   A    I did.



          19   Q    What did you say?



          20   A    I told him -- I asked him, I almost -- literally almost



          21        begged Ryan Santhuff to stay in the unit.  I told



          22        Santhuff that I needed him in the unit, and that I was



          23        confident that we can work this thing out that they had



          24        between -- between Jim Nobach and him.  I was confident



          25        we can work this out.  Stay in the unit.  Let's work





                          Alexander, J. - Direct by Mr. Sheridan

�

                                                                         129







           1        this out.  And he said that he wanted to leave, and so



           2        that's when I told him -- I said, Okay.  Do me a favor.



           3        Take the weekend.  Think about it and then come back



           4        and let your sergeant know if you're going to leave or



           5        not.



           6   Q    If you would -- actually, you don't need to look at



           7        this one, but let me ask you:  Did there come a time



           8        when you had a meeting with a union president by the



           9        name of Merrill?



          10   A    I've had several meetings with Merrill.  I don't know



          11        if I met with Merrill on this particular incident.  I



          12        just don't remember.



          13   Q    Okay.



          14                  MR. SHERIDAN:  I just need a moment, Your



          15        Honor.  My computer is slowing down.



          16   Q    (By Mr. Sheridan) All right.  Going back to October --



          17        I'm sorry.  Going back to November 2016.



          18             Do you recall meeting with -- with Jeff Merrill



          19        who was then the president of the WSPTA?



          20   A    I don't remember.



          21   Q    Okay.  Do you recall saying at some point during any



          22        meeting with Chief Merrill -- with Mr. Merrill that --



          23        words to the effect of, If Ryan doesn't drop any



          24        claims, that you're going to, I guess, go after him on



          25        truthfulness issues?
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           1   A    No.



           2   Q    Did you ever say that to anybody?



           3   A    No, sir.



           4   Q    Did you ever claim to have several truthful issues on



           5        Santhuff that, if investigated deeper, might have dire



           6        consequences for him?



           7   A    There were -- I don't remember having that conversation



           8        with Merrill.  Is that the question that you're asking



           9        me?



          10   Q    Yes.



          11   A    No, sir.  I don't remember having that conversation



          12        with him.



          13   Q    Did you ever believe that you had several truthful



          14        issues on Santhuff?



          15   A    Some very questionable issues about his integrity, yes.



          16   Q    All right.  Going back how far, sir?



          17   A    I don't know.



          18   Q    Okay.  All right.  Okay.  I have one more thing to do,



          19        and that is Exhibit 214, if you'll take a look at that.



          20   A    Okay.  Okay.



          21   Q    Okay.  What do you have in front of you, sir?



          22   A    It looks like an e-mail from Debb Tindall to me on



          23        November 16, 2016.



          24   Q    All right.  And that's a document that you did receive?



          25   A    Yes.
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           1   Q    Okay.  And look at the second page, and there's some



           2        handwriting there.



           3   A    Okay.  Okay.



           4   Q    And can you decipher that?



           5   A    No.



           6   Q    Okay.  But you did get the first piece -- the first



           7        page, right?



           8   A    Yes.



           9   Q    And the second?



          10                  MR. SHERIDAN:  All right.  Plaintiff offers



          11        215 -- 214.



          12                  MR. BIGGS:  It's in.



          13                  THE COURT:  All right.  So this had been



          14        provisionally admitted.  We just needed Captain



          15        Alexander to lay the foundation, which he has, so it's



          16        admitted.



          17                  MR. SHERIDAN:  All right.  We have no further



          18        questions.



          19                  THE COURT:  Mr. Biggs?



          20                  MR. BIGGS:  Yes, Your Honor, thank you.



          21                        CROSS-EXAMINATION



          22   BY MR. BIGGS:



          23   Q    Good afternoon, Captain Alexander.



          24   A    Good afternoon, sir.



          25   Q    Let me correct myself.  Assistant Chief Alexander.
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           1   A    That's fine.



           2   Q    Let's try to get away from some of this protocol stuff



           3        a little bit and let me ask you a little bit about your



           4        background.  Can you just give us a snapshot of you,



           5        please, for the jury?  You know, where you came from,



           6        how you made it up through the Patrol, how you ended up



           7        there, things like that.



           8   A    Sure.  Well, I was commissioned in 1991.  I was a road



           9        trooper in Tacoma on the freeway for a number of years.



          10        And from a road trooper, I was recruited to Internal



          11        Affairs where I served as a detective.  And then I went



          12        from Internal Affairs to the Executive Protection Unit



          13        for the governor.  And then I was recruited to go to be



          14        a spokesperson for the agency in Tacoma, up in --



          15        Public Information Officer, which you may know it as.



          16        And from there, I was promoted to sergeant and went to



          17        the Human Resource Division where I spent probably



          18        about five years there.  And then I went to North



          19        Seattle to the field as a sergeant there to take over a



          20        detachment, and then I went to South Seattle, and then



          21        I was asked to go to Bellevue as a sergeant in the



          22        field.  And from there, I was promoted to lieutenant



          23        over the motor -- Commercial Vehicle Division, and then



          24        I was asked to go to the Motor Carrier Safety Division.



          25        From there, then I elected to go out to the field, to
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           1        Bellevue as a lieutenant, out there on the road.  And



           2        then I was promoted to captain over the Special



           3        Operations Division.  And then I was promoted to the



           4        assistant chief over the Commercial Vehicle Enforcement



           5        Bureau.



           6   Q    I may have missed it at some point.  Were you at one



           7        time, a detective?



           8   A    Yes, sir.



           9   Q    And is that a rank?



          10   A    Um, I don't consider it a rank.  It's not -- no, it's



          11        not a rank.  It's just a specialty position.



          12   Q    Okay.



          13   A    You know --



          14   Q    So a trooper --



          15   A    A trooper detective, yes, sir.



          16   Q    Are there also sergeant detectives?



          17   A    Yes, sir.



          18   Q    Lieutenant detectives?



          19   A    You know, I guess we would refer to them as lieutenant



          20        detectives there in those units as well, so...



          21   Q    Okay.  And can you give the jury just a little



          22        snapshot, how does a person move from trooper to



          23        sergeant?



          24   A    Well, there's a -- there's a written test -- well,



          25        first, they have to have four years on, and there's a
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           1        written test that we take and -- that we submit to, and



           2        then there is the assessment center that is conducted



           3        as well.  There are a lot of other factors that play



           4        into that, your performance evaluation.  I already



           5        talked about tenure, so, yeah.



           6   Q    Okay.  And then when you want to be a sergeant, are you



           7        applying for a specific position or just sort of



           8        sergeant as a rank?



           9   A    No.  Just as sergeant as a rank.  We take the test, and



          10        there's a promotional list.  So when a position opens



          11        up, then the Human Resource Division will call that



          12        individual according to their ranking on the top of the



          13        list and ask if they want to go, and then they can make



          14        a decision.



          15   Q    Do you know approximately what percentage of troopers



          16        ever become sergeants?



          17   A    No, sir, I don't.



          18   Q    And then when a sergeant wants to move into a



          19        lieutenant position, is it a similar -- you take a test



          20        and so on?



          21   A    Yes, sir.



          22   Q    Okay.  And how do you get chosen to be a captain?



          23   A    That's a position that's appointed by the chief.  The



          24        chief takes a look at the history and the performance



          25        of -- of these individuals, and then -- and then he
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           1        makes a decision -- he or she makes the decision



           2        whether they're going to promote that individual.  So



           3        there's a lot of, you know, things that go in there,



           4        you know, that I think the chief -- if I were the chief



           5        of the Washington State Patrol, which I'm pretty sure



           6        the chief does, he takes a look and makes sure that



           7        it's going to be someone that he can trust to go in and



           8        fulfill that role.



           9   Q    Okay.  So that's for captain.  And then what about for



          10        assistant chief?



          11   A    The same thing for assistant chief.  It's also an



          12        appointed position.



          13   Q    Okay.  Is the level of assistant chief kind of like



          14        second only to the chief himself?



          15   A    Well, normally, it's the chief and then a deputy chief,



          16        but at this time, as of a couple years now, we haven't



          17        had a deputy chief.  So you've got four assistant



          18        chiefs that answer directly to the chief, so second in



          19        control.



          20   Q    And how are their duties segregated?



          21   A    They're segregated according to -- there are four



          22        bureaus -- well, actually for the assistant chief,



          23        there are four bureaus.  Again, I have the Commercial



          24        Motor Vehicle -- Commercial Vehicle Enforcement Bureau



          25        which oversees budget and fiscal services, the Motor
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           1        Carrier Safety Division, the Commercial Vehicle



           2        Division, and the Fleet Section.



           3             And then there's a Technical Services Bureau that



           4        oversees the Human Resource Division, the Training



           5        Division, and the IT side of the house.



           6             And then the Field Operations Bureau, that



           7        individual oversees all of the field operations --



           8        troopers that are driving up and down the road.  And



           9        let's see here.



          10             And then the other -- oh, and then there's the



          11        Investigative Services Bureau for the other assistant



          12        chief that oversees all the investigative side of the



          13        house, you know, Internal Affairs, which is one of



          14        those.



          15   Q    And what is Internal Affairs?



          16   A    Internal Affairs, it's also known as the Office of



          17        Professional Standards.  That's where the serious



          18        investigations go for investigations.



          19   Q    When a person is under investigation by Internal



          20        Affairs, are they required to cooperate with that



          21        investigation?



          22   A    Yes, sir.



          23   Q    And are they required to give answers that are true and



          24        honest to the best of their ability?



          25   A    Yes, sir.
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           1   Q    How long were you in Internal Affairs?



           2   A    Oh, less than two years.



           3   Q    Sounds like you've moved into a number of different



           4        programs over -- how many years you been there?



           5   A    I am 29 and a half years now.



           6   Q    Okay.  And you've been in a bunch of different -- do we



           7        call them divisions?



           8   A    Yes.



           9   Q    And is that something that is typical, that you get



          10        moved around?



          11   A    It's typical, but, you know, you have some individuals



          12        that just decide to stay where they are, and that's



          13        quite all right, you know, quite fine as well, so...



          14   Q    Now, you said that you oversaw Aviation back in 2016.



          15        Can you -- can you tell us how many sergeants were in



          16        Aviation?



          17   A    Well, let's see here:  One, two, three.  During my time



          18        in the Special Operations Division, there were three



          19        sergeants that filtered through there that I can



          20        remember.



          21   Q    I'm sorry.  How many positions for sergeants in



          22        Aviation?



          23   A    Um, two positions.



          24   Q    So if a person were going to promote from trooper to



          25        sergeant and they wanted to be in Aviation, is that a
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           1        job that comes open very often?



           2   A    Well, Aviation is a specialty position, and that



           3        requires an interview process.  So you can't just



           4        promote into Aviation.  You have to go through --



           5        troopers have to go through -- and sergeants have to go



           6        through an interview process.



           7   Q    And you have two positions which, in those days, were



           8        Hatteberg and Sweeney, right?



           9   A    Yes, sir.



          10   Q    So if somebody wanted to be a sergeant in Aviation, you



          11        would have to wait for Hatteberg or Sweeney to be gone,



          12        right?



          13   A    Yes, sir.



          14   Q    Okay.  You have been in a management position now, a



          15        leader position, for many years, right?



          16   A    Yes, sir.



          17   Q    Can you give us a little snapshot, please, about what



          18        are your goals and your -- your motivations as a



          19        manager?



          20   A    Well, for me personally -- and, you know, this is



          21        something that I share with anyone that I'm



          22        supervising.  You know, one of my main goals is to make



          23        sure that we work together to create a positive work



          24        environment to where everyone loves to come to work.



          25        That's very important to me, and I work very hard to do
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           1        that, and that's something that I impress upon my



           2        sergeants --



           3                  MR. SHERIDAN:  Your Honor, I'm going to



           4        object.  This is opinion, not fact.



           5                  THE COURT:  Overruled.



           6                  THE WITNESS:  Okay.  That's something that I



           7        impress upon with my sergeants, my lieutenants, and now



           8        my captains.  It's critical.  That's very important to



           9        me.



          10             And so as a leader, that individual is responsible



          11        to make sure that the people that are under his or her



          12        control, that they're taken care of, making sure that



          13        they have all the resources they need to -- in order to



          14        get the job done, make sure that they're -- understand



          15        why we're asking them to do what we're asking them to



          16        do and just making sure that we're taking care of their



          17        needs.  So I take being a leader very serious.



          18   Q    (By Mr. Biggs) Do you have a philosophy with regard to



          19        cutting people loose if they're a problem versus



          20        retraining them or keeping them in the team?  Do you



          21        have a philosophy about that?



          22   A    Well, I believe in dealing with, you know, the small



          23        things, you know.  You know, when I go to different



          24        locations and supervise, first thing that comes out of



          25        the trooper's mouth, Hey, Sarg; hey, Lieutenant.  Are
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           1        you going to sweat the small stuff?  And my response



           2        is, You better believe it.  Yes, I'm going to sweat the



           3        small stuff.  And it's critical to me that we do that



           4        as leaders because that's how we keep individuals from



           5        getting ahead of themselves and getting into deeper --



           6        deeper mess.  If we handle the things when they're



           7        small, and we handle it -- do it immediately, then we



           8        can hopefully try to prevent individuals from being



           9        investigated by the Office of Professional Standards or



          10        even losing their jobs.



          11   Q    And it sounds like nobody wants to be investigated by



          12        Internal Affairs; is that true?



          13   A    Yes, sir.



          14   Q    Now, let's talk about Aviation for a second.  Did you



          15        have a level of expectation in terms of



          16        professionalism, skill, things like that for Aviation?



          17   A    You better believe it.



          18   Q    Tell us about that, please.



          19   A    Well, Aviation, you know -- those individuals, they fly



          20        airplanes, and sometimes I'm on the airplane with them,



          21        okay, and I want to make sure that they are very well



          22        trained.  I want to make sure that they're adhering to



          23        the rules and regulations of the FAA and internal



          24        rules, safety rules that are within the aviation



          25        section.  I -- I expect my leaders, my subordinate
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           1        leaders to lead.



           2   Q    That would be Lieutenant Nobach?



           3   A    Lieutenant Nobach and those sergeants as well because



           4        the bottom line, they answer to me as well, you know.



           5        So I expect those individuals to lead in a manner to



           6        where, you know, people feel respected.



           7             Again, it's very important to me that we create an



           8        environment to where people love to come to work.  If



           9        I -- if we are doing that, then I feel accomplished.



          10        So I expect my -- my leaders to lead.  Lead by example.



          11   Q    And why do we have an aviation section?  Why do you



          12        have that?



          13   A    Well, Aviation -- well, we fly the governor around the



          14        state.  And the other thing is we have traffic law



          15        enforcement duties for our aviation section as well.



          16        So they -- they work in conjunction with the troopers



          17        on the ground and communicate.



          18   Q    Okay.  And do you ever get called out for special



          19        emergencies or problems?



          20   A    Yes.  Our aviation section -- yes.  You know, for



          21        instance, the -- the mudslide that we had up north,



          22        Oso.



          23   Q    Oso?



          24   A    Yes.  So they got called out to participate in that as



          25        well.  And they also transport detectives from Point A
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           1        to Point B, you know.  If we have a SWAT incident



           2        that's going to go down over in Eastern Washington,



           3        then we need to get the resources to where they need to



           4        be.



           5   Q    So if there was something happening in the Tri-Cities,



           6        an officer-involved shooting or some kind of thing,



           7        would Aviation be involved in that?



           8   A    Yes.  They would more than likely be transporting the



           9        chief and -- over to that location.



          10   Q    And how did your work at Oso work out?



          11   A    Um, you know, to be honest with you, I don't remember,



          12        you know, how things went with the Oso.  I'm not even



          13        sure if I was in there when Oso occurred.



          14   Q    Can you tell us who was in charge of Aviation's work at



          15        Oso?



          16   A    Yes.  Lieutenant Nobach was in charge of Aviation at



          17        the time.



          18   Q    Okay.  When you supervised Lieutenant Nobach, what was



          19        your general opinion of his work, his abilities, things



          20        like that?



          21   A    Lieutenant Nobach, he -- he knows aviation.  That's his



          22        thing.  He knows aviation inside and out, so I never



          23        questioned his ability, you know, when it came down



          24        to -- to the rules and regulations, you know, that are



          25        associated with the aviation program.
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           1             He was -- he's always available.  He's very



           2        dependable, very flexible.  And what I mean by that is



           3        we were limited in the number of pilots that we had in



           4        the unit, and the lieutenant of that unit has a lot of



           5        administrative responsibilities, and Jim Nobach would



           6        work in the evenings, you know, to get that stuff done



           7        so he can also fly missions.



           8             Again, we just didn't have a whole lot of pilots,



           9        so I appreciated his flexibility and willingness to



          10        step up and do that, and that's what I expect from my



          11        leader.  You know, I expect that they lead by example,



          12        and they don't ask their people to do more than they're



          13        willing to do.



          14   Q    Do you have an opinion about Lieutenant Nobach as a



          15        flight instructor?



          16   A    You know, to be honest, I don't know a whole lot about



          17        that.  You know, I've never flown a plane, nor do I



          18        desire to, but as far as I know, from what I've heard



          19        from -- from his sergeants, he's top notch.



          20   Q    Let me ask you a question.  Lieutenant Nobach was the



          21        only certified flight instructor at the time in that



          22        section, right?



          23   A    Yeah -- I -- I'm not sure what classifies as a



          24        certified specialist.



          25   Q    Let me just get directly to the question.
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           1   A    Okay.



           2   Q    In your opinion, was Lieutenant Nobach indispensable?



           3        If he did something stupid and got called out for it,



           4        would the whole program fall?



           5   A    No.  He's replaceable.



           6   Q    Okay.  On that topic, tell us a little bit, if you



           7        would, please.  What is your philosophy and your



           8        approach to things like discrimination in the



           9        workplace?



          10   A    That's something that I take very serious.  You know,



          11        that's also part of my spiel when I go to different



          12        sections.  You know, I lay it right out there:  Hey,



          13        guys, look, I love to have fun.  I love to create a



          14        great work environment, but under no circumstances will



          15        I tolerate -- what do you call it?  Boy, just drawing a



          16        blank right now.



          17   Q    Discrimination?



          18   A    Well, discrimination, but -- yeah, discrimination or



          19        off-color jokes.



          20   Q    Okay.



          21   A    Don't support that.  Gets you in trouble.  I've been



          22        around for a long time, and I've seen how things can



          23        get you in trouble.  So, yes, absolutely.



          24        Discrimination, no.  Sexual harassment, no.



          25        Retaliation, absolutely not.
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           1   Q    And if you get wind of a problem like that, harassment,



           2        retaliation, what do you do?



           3   A    Immediately act.



           4   Q    And I think you talked to us a little bit before.  Do



           5        you have options in terms of how you act about those



           6        kinds of problems?



           7   A    Yes.



           8   Q    Tell us about those options, please.



           9   A    Well, depending on the information, the first thing I'm



          10        going to do, any time I get something like a sexual



          11        harassment or discrimination complaint, the first place



          12        I'm going to is OPS or HRD because I'm not the subject



          13        matter expert on it, and I know that you can get



          14        yourself in trouble and the agency in trouble if you



          15        get that wrong.  So the first place I go to for a



          16        consultation is to the subject matter experts, and



          17        that's what I normally do.



          18   Q    Let me just stop you.  You used a couple acronyms



          19        and --



          20   A    Oh, I'm sorry.



          21   Q    -- we've been hearing them, and I want to make sure.



          22        HRD, what's that?



          23   A    The Human Resource Division.



          24   Q    And OPS is the --



          25   A    The Office of Professional Standards.
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           1   Q    And that's Internal Affairs?



           2   A    Yes, sir.



           3   Q    And you go to those in most cases where you get some



           4        kind of a problem involving harassment, retaliation,



           5        that sort of thing?



           6   A    Yes, sir.



           7   Q    Okay.  And when you got this complaint that was raised



           8        up to you about Brenda Biscay, did you do that?  You



           9        followed that procedure?



          10   A    Yes, sir.



          11   Q    And you've already described for us what -- what your



          12        conclusions were.  It wasn't what you called a major



          13        violation, right?



          14   A    Correct.



          15                  MR. SHERIDAN:  Now, Your Honor, I'm going to



          16        object to leading.



          17                  THE COURT:  Overruled.



          18                  MR. SHERIDAN:  All right.



          19   Q    (By Mr. Biggs) Thank you, Assistant Chief.



          20             And you talked to us a little bit about how you



          21        coordinate with the two other departments, kind of a



          22        three-legged stool thing, right?  What happens if you



          23        go to OPS and you say, Yeah, I don't think this really



          24        needs -- doesn't need to be in your bailiwick, and OPS



          25        says, Well, I don't know; I think we should grab this
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           1        one.  What happens then?



           2   A    Well, for me?  I'm going to probably -- I'm probably



           3        going to lean more towards OPS because that commander



           4        is the standards officer for the agency.



           5             But, hypothetically, let's say if we didn't agree,



           6        then I would assume that it will go up to the next



           7        level in the chain which would be an assistant chief.



           8   Q    Okay.  And then that person would be kind of the



           9        arbiter of what happens?



          10   A    Yes, sir.



          11   Q    Okay.  Now, let's talk a little bit about this issue



          12        with Ms. Biscay.  What information -- let me say, where



          13        did your information come from that you were acting on?



          14   A    The -- my initial notice of it came from Assistant



          15        Chief Randy Drake.



          16   Q    Okay.  And do you know where his information



          17        originated?



          18   A    His got the information from Captain James Riley.



          19   Q    And where did his information originate?



          20   A    And he got the information from Sergeant Sweeney.



          21   Q    And where did Sergeant Sweeney get the information?



          22   A    He got the information from Trooper Santhuff.



          23   Q    Okay.  So all the information that you had about what



          24        may or may not have happened that day started with



          25        Santhuff and then was filtered through three, four, or
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           1        five other people --



           2   A    Yes, sir.



           3   Q    -- until it arrived on your desk?



           4   A    Yes, sir.



           5   Q    And you mentioned that you talked to Sergeant Sweeney.



           6        Sergeant Sweeney didn't have any actual knowledge of



           7        what happened, right?



           8   A    No, sir.



           9   Q    He just knew what the plaintiff told him?



          10   A    Yes, sir.



          11   Q    After you made your decision, you'd mentioned that you



          12        talked to the plaintiff.



          13   A    Yes, sir.  Well, hold on.



          14   Q    Okay.  I'm sorry.



          15   A    After I made my decision?



          16   Q    Oh, I'm sorry.  Your decision not to -- that it was not



          17        to be an OPS issue.



          18   A    I talked to the plaintiff before I made that decision.



          19   Q    I see.  Okay.  And that's when he told you the things



          20        that you described earlier?



          21   A    Yes, sir.



          22   Q    Any doubt in your mind about what he told you?



          23   A    No, sir.



          24   Q    Did OPS push back and say, Oh, no, no, no; this should



          25        be an Internal Affairs deal?
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           1   A    No, sir.



           2   Q    And did Human Resources push back and say, Nope, this



           3        is going to be a deal that we're going to look at?



           4   A    No, sir.



           5   Q    So as far as you could tell, they were all happy



           6        with --



           7                  MR. SHERIDAN:  Objection.  Leading and



           8        speculation.



           9   Q    -- you handling it?



          10                  THE COURT:  I'll sustain on the speculation.



          11   Q    (By Mr. Biggs) Did you have any doubt in your mind that



          12        those two programs gave you permission to go forward?



          13   A    Yes.



          14                  MR. SHERIDAN:  Objection.  Again,



          15        speculation.



          16                  THE COURT:  Overruled.



          17   Q    (By Mr. Biggs) I'm sorry.  Did you already answer?



          18   A    Yes.  The answer was "yes."



          19   Q    Okay.  We heard about this 095 thing, or 095, and that



          20        can be good or bad, right?



          21   A    That's correct.



          22   Q    Let's just talk about the negative ones that we're



          23        talking about here today.  How big of a deal is that?



          24   A    Well, no one likes to be written up.  You know, no one



          25        likes negative documentation in their files.  You know,
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           1        it can impact your ability to -- to move around within



           2        the agency or promote.  It could affect a lot of



           3        different things, so it's -- it's not a fun thing.



           4   Q    And what is it designed to do?



           5   A    Well, in this -- when it comes down to discipline, it's



           6        designed to have a conversation -- it documents the



           7        counseling session.  You know, this is what we talked



           8        about, and here are my expectations and here maybe is



           9        what's going to happen if it continues on.  So it



          10        documents the -- it documents the behavior and -- in



          11        the -- in the conversation that leads into the



          12        conversation, and it's -- there -- it's not just a --



          13        there's a whole counseling session that goes with this



          14        095.  It's not just, I write it up and slide it over to



          15        you and you sign it.  No.  We're going to sit down and



          16        we're going to have that hard conversation about what



          17        we're dealing with, why we're here to talk about and



          18        what we're here to talk about.  We're going to have



          19        that conversation, and you're going to understand



          20        that -- you know, what my expectations are going



          21        forward.  So that's what it does.



          22   Q    Based on what you heard through these three or four



          23        people that told you what Trooper Santhuff was talking



          24        about, what is your conclusion or understanding about



          25        what Ms. Biscay actually did?
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           1   A    As far as I understand, she rubbed her breasts up



           2        against the back of Lieutenant Nobach's head.



           3   Q    Did she ever say to you that she did that?



           4   A    No, she didn't.



           5   Q    Okay.  And the only time that you talked to her about



           6        this was at the 095 sitdown, correct?



           7   A    Correct.



           8   Q    Okay.  And about how long did that meeting last, would



           9        you say?



          10   A    Probably about, I'd say, between 20 and 30 minutes.



          11   Q    Okay.  And what was it that you felt that she did



          12        wrong?  Can you just classify it for us?



          13   A    Well, I -- she engaged in inappropriate behavior, you



          14        know, for the workplace.  You know, I understand, you



          15        know, based on how she described it, that was kind of



          16        how things were done around there.  And -- and -- and,



          17        you know, she went along with it because she was trying



          18        to fit in, which made me sick to my stomach when I



          19        heard that.



          20   Q    Okay.  What do you mean by that, "She went along with



          21        it because she was trying to fit in"?



          22   A    Trying to be one of the boys, so to speak.  You know,



          23        she was the only female out there, you know, and she



          24        said, Well, basically, engaging in the behavior, you



          25        know, inappropriate comments and so forth.
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           1   Q    Okay.  And during this conversation with Ms. Biscay,



           2        did she say that she participated in this herself?



           3   A    Yeah.  Again, in a roundabout way, saying that's just



           4        what happens out here in the area, yes.



           5   Q    That's talking about the whole aviation section?



           6   A    Yes.  Yes.  Within Aviation, yes.



           7   Q    Okay.  And did Ms. Biscay tell you whether or not the



           8        plaintiff engaged in that kind of behavior?



           9   A    Yes, she did.



          10   Q    What did she say about that?



          11   A    Well, it was after I gave her the 095, and I asked



          12        her -- I said, Okay, Brenda.  Do you have -- I called



          13        her "Miss Brenda."  Do you have anything that you want



          14        to add before you sign?  And she said no, and she



          15        signed, but she said, But I do have something I would



          16        like to talk about.  And so she signed the document and



          17        I said, Okay, we're finished with the 095.  Okay.  Go



          18        ahead, what do you got?  And that's when she went on to



          19        say, Look, that's what happens out here.  And then she



          20        threw this out there and said, you know, Santhuff is no



          21        angel.



          22             She said that Santhuff made inappropriate comments



          23        about her teenage daughters.  And -- in Brenda's



          24        office, she has pictures in her office, you know, with



          25        her daughters, and you can -- there's no way that you
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           1        can't tell that those young ladies are -- they're not



           2        adults; they're teenagers.  So she told me that



           3        Santhuff made some very inappropriate comments about



           4        her teenage daughters, and she said, But I didn't



           5        complain.  I thought it was creepy, but I didn't



           6        complain because that's what -- the type of stuff that



           7        goes on out there at the aviation section.



           8   Q    Okay.  And so you then gave her this 095 -- is it



           9        called discipline?



          10   A    Well, in the manual it's called a sanction.  I would



          11        categorize it as a level of discipline.



          12   Q    Okay.  And what happens to the 095s, you know, when you



          13        give it to someone, and they sign it and they give it



          14        back to you?



          15   A    Mm-hm.



          16   Q    Where does it go, and how does it work?



          17   A    It goes in the supervisory file.  The supervisor's file



          18        stays in my office, for instance, and it's locked in my



          19        cabinet.



          20   Q    For how long is it retained?



          21   A    Um, I think it's retained for the entire year.



          22        However, if additional behavior that's similar



          23        continues, then it can stay in -- in the file beyond



          24        the year.



          25   Q    Okay.  It's not like you --
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           1                  THE COURT:  Mr. Biggs --



           2   Q    (By Mr. Biggs) -- talking high school, and it's going



           3        on your permanent record.  This is something that has



           4        a -- an expiration time on it?



           5   A    Yes, sir.



           6                  THE COURT:  Mr. Biggs, let's take our



           7        afternoon break.



           8                  MR. BIGGS:  Thank you, Your Honor.



           9                  THE COURT:  It's 2:45, so let's take our



          10        15-minute break.  We'll be back at 3:00.



          11             All rise.



          12                       (Recess taken.)



          13                  THE COURT:  Thank you.  Please be seated.



          14                       (Pause in proceedings.)



          15                  THE CLERK:  All rise.



          16                       (Jury present.)



          17                  THE COURT:  Thank you.  Please be seated.



          18             Mr. Biggs.



          19                  MR. BIGGS:  Yes.  Thank you, Your Honor.



          20                  THE COURT:  And you're still under oath.



          21                  MR. BIGGS:  Still not used to this setup



          22        here.



          23   Q    (By Mr. Biggs) Assistant Chief, we were talking a



          24        little bit about the situation with Brenda Biscay and



          25        the resulting work that you did.  As part of deciding
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           1        what -- what remedy you would have where you eventually



           2        said 095s would be good, did you talk to either



           3        Ms. Biscay or Mr. Nobach -- Lieutenant Nobach before



           4        you made the 095 decision?



           5   A    No.



           6   Q    Okay.  And is that -- is that typically how you handle



           7        those things?



           8   A    Well, I mean, in this particular situation, I have the



           9        information that I -- that I needed.  I -- I believed



          10        Ryan Santhuff.



          11   Q    Okay.  And that is typical to talk to the complaining



          12        party?



          13   A    Yes.



          14   Q    When you went about this work -- now, we spent hours



          15        looking at procedures and all this today -- did you



          16        follow procedure?



          17   A    Yes, sir.



          18   Q    When the plaintiff's attorney showed you charts and



          19        things like that, did those apply to the work that you



          20        were doing?



          21   A    They do apply to work that I do, yes.



          22   Q    Okay.  But did they apply to work that you were doing



          23        in what we -- the Biscay incident?



          24   A    Yes.



          25   Q    Okay.  And it was whose call whether or not to follow
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           1        the OPS track?



           2   A    It was my call.



           3   Q    Okay.  As far as you know, you followed procedure all



           4        the way down the line?



           5   A    Yes.



           6                  MR. SHERIDAN:  Objection, leading again.



           7                  THE COURT:  Overruled.



           8   Q    (By Mr. Biggs) What I would like you to tell us, you



           9        told us what you thought Ms. Biscay actually did that



          10        was wrong, right?



          11   A    Yes.



          12   Q    Now, would you do the same, please, for Lieutenant



          13        Nobach?  Tell us what you determined Lieutenant Nobach



          14        did that was wrong.



          15   A    Well, I -- Lieutenant -- in my opinion, Lieutenant



          16        Nobach allowed behavior to exist in his -- in his unit,



          17        and that's what he did wrong.



          18   Q    Okay.  Did you conclude or have any evidence to support



          19        the notion that Lieutenant Nobach asked for this to



          20        occur?



          21   A    No.



          22   Q    Or that he encouraged it in any way?



          23   A    No.



          24   Q    Okay.  So why did he get an 095?



          25   A    He got an 095 because I felt that he needed to work on
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           1        his leadership.  He needed to take control of his unit



           2        and to stop that behavior, stop that type of a



           3        loosey-goose stuff, that playing around, and that's not



           4        what we expect in the workplace.  What they do after



           5        work, that's on them, but as long as they're in work,



           6        that should not occur.  It will not occur under my



           7        command.



           8   Q    No off-color jokes?  None of that stuff?



           9   A    None of that stuff.  No discrimination.  No



          10        retaliation.  No, it's not going to happen.



          11   Q    And then to support that 095 conclusion that you made,



          12        did you also order some training?



          13   A    I did.  I ordered Jim Nobach to seek sexual -- to seek



          14        training for -- for the unit and sometimes, you know,



          15        we -- when we tell our troopers to go in and do this



          16        type of training, it's online, and I told Jim, nope, I



          17        want someone in our face talking and have some



          18        dialogues about this type of incident.  I want to make



          19        sure that everyone in that unit knew that this was a



          20        serious deal and that they knew what behavior could be



          21        considered inappropriate, you know, as far as sexual



          22        harassment.  I even attended the training to make it --



          23        to drive it home how important it is and how serious I



          24        was regarding what was going on, and that -- captains



          25        don't do that, but I did.
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           1   Q    Okay.  All right.  After the 095 to Lieutenant Nobach,



           2        after the training, how many problems did you have with



           3        him not running a tight ship after that?



           4   A    I had no problems along those lines, no problems with



           5        the horse playing or anything along that nature.  It



           6        stopped immediately.



           7   Q    Did what you ordered, then, take care of the problem?



           8   A    Yes, it did.



           9   Q    Is that what you had in mind when you ordered it?



          10   A    Yes, sir.



          11   Q    Let's jump ahead a little bit in time.  You talked a



          12        little bit earlier about Lieutenant Nobach.  He



          13        actually filed a -- I'm sorry.  Trooper Santhuff.  He



          14        actually filed a formal complaint against you, didn't



          15        he?



          16   A    Yes, sir.



          17   Q    And what was that complaint about?



          18   A    To the best of my knowledge, that he felt that I didn't



          19        do a thorough -- I didn't handle the situation that



          20        occurred between Brenda and Lieutenant Nobach



          21        appropriately.



          22   Q    He thought you didn't do your job right?



          23   A    Yes, sir.



          24   Q    And does that make you angry?



          25   A    Hmm.  I mean, that's his opinion, you know.  And -- I'm
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           1        not surprised.  I mean, that happens.  Again, I've been



           2        around for 29 years, and, you know -- and that just



           3        doesn't surprise me that someone would say something



           4        like that, that he would say that.



           5   Q    And did that complaint that you didn't do your job



           6        right go to Internal Affairs?



           7   A    I think it did, yes.



           8   Q    And -- and were you vindicated?



           9   A    Yes, sir.



          10   Q    Ryan Santhuff -- Trooper Santhuff has sued your



          11        organization, the organization that you're near the top



          12        of.  Are you angry with him for doing that?



          13   A    No.  No, I'm not angry.  It's -- I mean, that's his



          14        option.  You know, when I see Ryan -- we work at the



          15        same building together, and I see him walking down the



          16        hall -- it's, "Hey, Bud; how you doing?"  It's not



          17        personal for me.  That's not personal to me.



          18   Q    Okay.  Do you have any opinion about whistleblower



          19        complaints, whether that's a good or a bad process for



          20        the Patrol to have?



          21                  MR. SHERIDAN:  Objection, speculation



          22        (inaudible).



          23                  THE COURT:  Well, the question is, "Do you



          24        have an opinion," so that's not really speculation.



          25                  MR. SHERIDAN:  It's opinion.
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           1                  THE COURT:  Um, I'm going to sustain the



           2        objection.



           3   Q    (By Mr. Biggs) Well, Assistant Chief, you're aware of



           4        the whistleblower process in the Patrol, right?



           5   A    Yes, I did.  Yes, I am, and I support it.



           6   Q    You support it?  Why?



           7   A    Well, I think it's a good accountability mechanism, and



           8        that's one of the big things why I joined the State



           9        Patrol right from the beginning is because the Patrol,



          10        it's a professional -- I was recruited by other law



          11        enforcement agencies, but the reason I chose the State



          12        Patrol is because it has a reputation as professional,



          13        high-level integrity, and the one big thing that I



          14        really like about the State Patrol that drew me to the



          15        State Patrol, and still holds true today, is



          16        accountability.  We don't sweep stuff under the carpet.



          17        If we see something go down, we're going to deal with



          18        it.



          19   Q    Do you know whether or not a person can file a



          20        whistleblower complaint anonymously so his boss, his



          21        co-workers, nobody knows about it?



          22   A    Yes.



          23   Q    Is that part of the program, how it's set up?



          24   A    Yes, sir.



          25   Q    So, just for example, if you had a whistleblower
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           1        complaint to file against another assistant chief, you



           2        could do that and be totally anonymous?



           3   A    Correct.



           4   Q    Did the plaintiff ever use the anonymous system for any



           5        of his complaints?



           6   A    Not that I know of.



           7   Q    When you were talking to Trooper Santhuff about the



           8        Biscay incident, did he ever tell you whether or not he



           9        was trying to keep a lid on it, that is, keep it



          10        secret?



          11   A    No.



          12   Q    He did not say that he was trying to keep it secret?



          13   A    No, sir.



          14   Q    Did he tell you what he wanted?



          15   A    Yes.  He told me -- well, basically, I asked him, Were



          16        you offended?  There was something that led to that



          17        question, and I think it was because it was a period of



          18        time that had passed.  I asked him if he was offended.



          19        He said no, and he said -- immediately responded to



          20        that, I just wanted someone -- thought someone -- I



          21        just thought someone should look into it.



          22   Q    So he did want someone to deal with it in some fashion?



          23   A    Yes.



          24   Q    He wasn't trying to keep it secret?



          25   A    No.
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           1   Q    There was a complaint that was talked about in passing



           2        here about some potential interference with the



           3        governor's flight.  Did you get involved in that --



           4        that issue?



           5   A    Yes.  That was, I think it was part of the preliminary



           6        investigation.



           7   Q    And what was the conclusion there?



           8   A    The conclusion was that it didn't -- it had no merit.



           9        It didn't occur.



          10   Q    He also made some complaints about e-mail deletion,



          11        right?



          12   A    Correct.



          13   Q    And was that a founded outcome?



          14   A    Um, I think that was -- if it's the same thing, I think



          15        it was founded -- the finding on that was undetermined,



          16        meaning that I couldn't prove that it happened and I



          17        couldn't prove that it didn't happen.



          18   Q    Okay.  And you talked a little bit earlier in your



          19        direct examination about co-workers somehow being



          20        involved in what was going on around there.  Did you



          21        ever talk about or hear about mechanics and any issues



          22        they had?



          23   A    Yes.



          24   Q    And what was that, please?



          25   A    Um, Sergeant Hatteberg called me.  I don't remember
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           1        when, but he called me, and he was distraught.  He was



           2        telling me that the mechanics came to him and told



           3        him -- they were frustrated when they came to him and



           4        they told him that -- that Ryan Santhuff was -- they



           5        felt that they were being interrogated by Ryan



           6        Santhuff.  They felt that he was trying to get them to



           7        see a situation in -- in the way that he saw it when



           8        that wasn't the way, and he just kept pushing and



           9        pushing and pushing.



          10   Q    This is what the sergeant reported to you?



          11   A    Yes, Hatteberg.



          12   Q    And then did you then instruct something to happen?



          13   A    Yes.  I told -- and -- and -- I think the discussion



          14        had to do with -- with the cancelation of the airplane



          15        so that the governor couldn't fly.  So what I told



          16        Hatteberg to do is to -- and there was an investigation



          17        ongoing at that time.  So what I told Hatteberg to do



          18        was, Hey, get everyone together, and I'm going to come



          19        down there and -- and I'm going to have a talk with



          20        everyone because there were some people in the section



          21        that didn't know that an investigation was actually in



          22        play.



          23             And so I went -- I met with the entire crew and



          24        asked them not to talk about the investigation



          25        internally.  What they did outside the agency, I can't
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           1        control that, but internally, stop talking about it



           2        because they're eventually going to get interviewed



           3        and -- and -- and I needed that stuff to stop because



           4        it was causing a disruption.  It was making the



           5        technicians feel very uncomfortable.



           6   Q    Okay.  You talked a little bit about a couple other



           7        complaints that ended up in OPS's lap, if you will.



           8        Why were those different from the Biscay incident which



           9        did not go to OPS?



          10   A    Well, again, I felt that with all the information that



          11        I had, you know, it wasn't sexual harassment, number



          12        one, and then number two, it was -- it was something



          13        that I can handle at the division level.



          14             All investigations and all policy violations don't



          15        go to OPS for an investigation.  They can be handled at



          16        the division level.  They can even be handled at the



          17        detachment level.  So the detachment is just -- with



          18        the sergeant.  So they don't all go to the Office of



          19        Professional Standards.



          20   Q    Okay.  How many different times would you say that you



          21        met with Trooper Santhuff and sometimes others, I



          22        guess, to discuss all of his complaints?



          23   A    Oh, um...  It seemed like -- I can't even give you a



          24        number, it's -- there were so many.  It seemed like



          25        every week, Santhuff was indicating that he was being
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           1        retaliated against.  And so I -- I can't even attach a



           2        number to it.



           3   Q    Okay.  During some of the meetings, you talked about



           4        one, I think, where Trooper was there, Lieutenant



           5        Nobach was there, maybe one of the sergeants.  During



           6        any of these meetings where Lieutenant Nobach was



           7        present, was he ever hostile, red in the face, yelling?



           8   A    No.



           9   Q    Would you permit that kind of behavior in one of your



          10        meetings?



          11   A    Absolutely not.



          12   Q    You mentioned that after one of these early meetings,



          13        maybe in May, it sounds like, you said we all, you



          14        know, kinda got ourselves together, we shook hands,



          15        hugged.  Did you actually hug after that meeting?



          16   A    Yes.  They call me the hugging chief.  I just hug.  You



          17        know, I'm a hugger.  But everyone, even Jim and



          18        Santhuff, we called it a bro hug, you know, gave each



          19        other a bro hug and said, Okay, good; now we're headed



          20        in the right direction.  So, yes, sir.



          21   Q    Okay.  So your impression at that point was that things



          22        were good?



          23   A    Yes.



          24   Q    Did you still get a lot of complaints from Trooper



          25        Santhuff after that?
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           1   A    Yes.



           2   Q    Okay.  And I mean, I don't mean this facetiously:  Did



           3        you take them seriously?



           4   A    Oh, absolutely.



           5   Q    You've mentioned, I think it was yesterday now, that



           6        when this -- well, first let me ask you:  Who is



           7        Trooper Wiley?



           8   A    Trooper Kenyon Wiley.  He's a road trooper, but at the



           9        time, he happened to be a representative of the



          10        trooper's association, so a union representative.



          11   Q    Okay.  So he didn't have anything to do with Aviation;



          12        he was just the union rep?



          13   A    Yes, sir.



          14   Q    Okay.  So you mentioned that you had a conversation



          15        with Mr. Wiley, Trooper Wiley, and he said -- or left



          16        you with the impression that he was trying to get rid



          17        of Lieutenant Nobach?



          18   A    Yes.



          19   Q    That is, Trooper Wiley was trying to get rid of



          20        Lieutenant Nobach?



          21   A    Yes.



          22   Q    He didn't work for Lieutenant Nobach, right?



          23   A    No.



          24   Q    And he said that a couple times?



          25   A    Yes.
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           1   Q    Did he tell you whether or not the plaintiff was trying



           2        to get rid of Lieutenant Nobach?



           3   A    That, I don't remember.



           4   Q    Okay.  Did you ever get the impression that the



           5        plaintiff was trying to get rid of the lieutenant?



           6   A    Well, I -- Brenda Biscay told me that she overheard



           7        Chris Noll and Ryan Santhuff talking and basically



           8        saying that they wanted to get rid of Jim Nobach and



           9        have another lieutenant, Korthuis-Smith, who was also a



          10        pilot, to come in and take Jim's place.



          11   Q    Lieutenant Korthuis-Smith had been in that aviation



          12        section previously?



          13   A    Yes, he was a sergeant that promoted out.



          14   Q    Okay.  And you heard that the plaintiff and Noll got



          15        together and wanted to get rid of the lieutenant?



          16   A    That's the -- yes.



          17   Q    Okay.  Did you ever see any action that made a step in



          18        that direction?



          19   A    Well, I'm going to say -- I'm going to say no because



          20        it's just speculation, you know, from what I see,



          21        what's going on right now.



          22   Q    Thank you.  And let me -- let me ask you this question:



          23        Does Lieutenant Nobach hold the authority to fire a



          24        person like Trooper Santhuff?



          25   A    No, he did not.
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           1   Q    Okay.  If -- if Lieutenant Nobach wanted to get rid of



           2        a trooper, who does have that authority?



           3   A    That authority is -- well, actually, the chief is the



           4        one that has the authority to do it.  If myself as the



           5        commander, the captain at the time, if I felt that, you



           6        know, someone needed to be terminated, I would have a



           7        conversation with my assistant chief, and then I



           8        would -- well, today, I know the assistant chief would



           9        have a conversation with the chief who would ultimately



          10        make the decision whether someone is going to be



          11        terminated or not.



          12   Q    And would that have to go through a kind of process



          13        like Mr. Wiley was involved with?



          14   A    Yes.  We would definitely get the associations involved



          15        in the conversation as well.



          16   Q    I'm trying to skip through a lot of things to kind of



          17        keep things on track.  So let me just -- let me just



          18        kind of get into this.



          19             How many times would you say you have testified



          20        under oath?



          21   A    More than a hundred times.



          22   Q    And you've done this for 30 years, practically?



          23   A    Almost 30 years.



          24   Q    Okay.  Has any attorney ever stood up there and accused



          25        you of lying?
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           1   A    Never.



           2                  MR. SHERIDAN:  Objection, Your Honor.



           3                  THE COURT:  Sustained.  The jury will



           4        disregard that comment.



           5   Q    (By Mr. Biggs) Let me ask you this:  Have you heard



           6        that Trooper Santhuff, under oath in a public



           7        deposition, called you corrupt?



           8   A    I mean, I didn't hear it come out of his mouth.



           9   Q    Right.  What --



          10   A    I --



          11   Q    Did he ever say it to you?



          12   A    Did he ever say it to me?



          13   Q    Right.



          14   A    Um, not that I can remember.  I don't ever remember him



          15        calling me cor -- him saying verbally, calling me



          16        corrupt, I've never heard him say it, but I've heard



          17        that he identified me as corrupt.



          18   Q    Okay.  Are you?



          19   A    No.



          20   Q    Despite that allegation, others like that, are you



          21        telling us the truth today?



          22   A    Absolutely.



          23   Q    Thank you.  I don't have any more questions for you.



          24                  THE COURT:  Mr. Sheridan.



          25                  MR. SHERIDAN:  Yes.  Thanks.





                            Alexander, J. - Cross by Mr. Biggs

�

                                                                         170







           1                       REDIRECT EXAMINATION



           2   BY MR. SHERIDAN:



           3   Q    Now, so Brenda Biscay told you something else that's



           4        new, huh?



           5   A    Yes, sir.



           6   Q    You never told us about this statement she allegedly



           7        had made about her kids, did you?



           8   A    Did you -- I don't ever remember being asked.



           9   Q    Well, let's take a look at -- did you -- during the



          10        discovery process, did you work on interrogatory



          11        responses with your legal team?



          12   A    What do you mean?



          13   Q    Let me show you.  It's easier if I show.  We gotta find



          14        Exhibit 227, if we can.



          15                  THE COURT:  Did you say 227?



          16                  MR. SHERIDAN:  Oh, it's probably up there.



          17                  THE COURT:  Did you say 227?



          18                  MR. SHERIDAN:  Yeah.  227.  Do you have it,



          19        sir?



          20                  MR. BIGGS:  Your Honor, I'm not seeing a 227.



          21                  MR. SHERIDAN:  You're not?



          22                  THE COURT:  Well, I have the binder, my copy.



          23                  MR. SHERIDAN:  Yes.



          24                  MR. BIGGS:  I mean, in our listed exhibits,



          25        I'm not seeing a 227.
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           1                  MR. SHERIDAN:  Oh, I don't know, sorry.



           2        Well, as far as I know, it's in the joint statement.



           3                  THE COURT:  It is.  It's on Page No. 35.



           4                  MR. SHERIDAN:  Thanks.



           5   Q    (By Mr. Sheridan) Do you have that open, sir?



           6   A    Yes, sir.



           7   Q    All right.  And let's take a look at that.



           8                  THE COURT:  Did you find it, Mr. Biggs?



           9                  MR. BIGGS:  I found a listing, yes.



          10   Q    (By Mr. Sheridan) Okay.  Now, these are what we call



          11        interrogatories, and it's where we ask -- we ask the



          12        State questions and the State responds.  And so here is



          13        an Interrogatory No. 1 and --



          14                  MR. SHERIDAN:  Your Honor, how do we play



          15        this?  We're not going to admit this as evidence.  Can



          16        we put it up on the screen just to see the question or



          17        just read it?



          18                  THE COURT:  No.



          19                  MR. SHERIDAN:  Just read it?



          20                  THE COURT:  Well, I don't know what you're



          21        asking.



          22                  MR. SHERIDAN:  Okay.



          23                  MR. BIGGS:  I'm going to object for lack of



          24        foundation.  Unless this witness has personal knowledge



          25        and these were made by him --
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           1                  THE COURT:  Right.  I don't know what you're



           2        going to ask.



           3                  MR. SHERIDAN:  Sure.  Well, the State is



           4        bound by the answers.



           5                  MR. BIGGS:  This witness isn't.



           6                  MR. SHERIDAN:  It doesn't matter if the



           7        witness is.  We can confront the witness with the



           8        State's responses.



           9                  THE COURT:  I don't think so, Mr. Sheridan.



          10        Let me look at the interrogatory.  Are you talking



          11        about No. 1?



          12                  MR. SHERIDAN:  Yeah.  So look at No. 1(f) and



          13        then look at No. 5 -- and I can give you a page



          14        number -- 5(g), and 5(g), Your Honor, is on Page 27.



          15                  THE COURT:  Give me just one second.



          16                  MR. SHERIDAN:  Okay.  I think you need to



          17        look at the use of interrogatories filed in the civil



          18        rules.  Do you want to do this on Thursday at 1:30?  No



          19        need of going through it now and just -- I have other



          20        questions that I can ask.



          21                  THE COURT:  That's fine.



          22                  MR. SHERIDAN:  Why don't I do that.



          23                  THE COURT:  Well... Okay.  That's fine.



          24                  MR. SHERIDAN:  Okay?  All right.



          25   Q    (By Mr. Sheridan) Okay.  So now let's see.  Ms. Biscay
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           1        confided in you that she went along with it -- this is



           2        the breast rubbing, right -- to try to fit in with the



           3        boys?



           4   A    That's not true, sir.



           5   Q    Isn't that what you said?



           6   A    No.  You're twisting it again.



           7   Q    Well, what did you say, sir?



           8   A    Brenda never said that she rubbed her breast up against



           9        Jim.  What she told me is the inappropriate comments



          10        that Trooper Santhuff made about her teenage daughter.



          11   Q    Now listen to you.  You're not answering the question.



          12        Let's focus on the question.



          13                  MR. BIGGS:  Objection, Your Honor.



          14        Objection.  He's badgering that witness.



          15                  THE COURT:  Mr. Sheridan, just ask the



          16        question.



          17                  MR. SHERIDAN:  Yes, I -- I apologize to the



          18        Court.



          19   Q    (By Mr. Sheridan) Okay.  So I'm asking -- I'm not



          20        asking you about that piece.



          21   A    Okay.



          22   Q    We'll get to that later.



          23   A    Okay.



          24   Q    I'm asking you about, you said -- and I wrote this



          25        down.  You said that Ms. Biscay told you that she went
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           1        along with it to try to fit in with the boys, right?



           2   A    Again, what she's saying that she went along with --



           3        she wasn't saying that she went along with rubbing her



           4        breast at the back of Jim Nobach's head.  What she



           5        said -- insinuated is that she was -- went along with



           6        the -- the -- the loosey-goose or the playing around



           7        and the joking around in the work environment.



           8             She did not say, sir, that she went along with and



           9        rubbing -- with rubbing her head (sic) up to the back



          10        of Jim Nobach's head.



          11   Q    I thought you said during your earlier testimony



          12        that -- that she didn't say that she did it and didn't



          13        say she didn't, and you took her silence as an



          14        admission; is that right?



          15   A    Brenda didn't deny it and she didn't -- did not admit



          16        that she did it.



          17   Q    So you believed she did it, correct?



          18   A    I believed she did it.



          19   Q    That's why you gave her the 095, right?



          20   A    Yes, sir.



          21   Q    Okay.  So -- and you called her a willing participant,



          22        right?



          23   A    Yes.



          24   Q    Okay.  But -- but if she did say -- did she utter words



          25        to you in any context where she said words along the
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           1        line of, she went along with it -- we don't have to



           2        define "it" at the moment -- to try to fit in with the



           3        boys?  Did she say that to you?



           4   A    Yes.



           5   Q    Isn't that classic talk of a victim of a hostile work



           6        environment, given your expertise in the area?



           7   A    I don't know that I'm qualified to -- to -- to respond



           8        to that.



           9   Q    Well, I don't know, sir.  Didn't you tell us that



          10        you -- when somebody raises issues of discrimination,



          11        you're right on it?  Right?



          12   A    Yes, exactly.



          13   Q    So you weren't right on this, though.  You didn't do



          14        anything after she told you that, did she (sic)?



          15   A    Yes, I did.



          16   Q    What did you do, sir?



          17   A    What I did is, I sent the lieutenant there now and told



          18        him that this behavior will stop immediately and you



          19        need to address your crew and let them know that.



          20   Q    She told you that she went along with it to try to fit



          21        in with the boys, and you did not take that as a



          22        complaint?



          23   A    No.



          24   Q    So you didn't -- you didn't tell anybody -- you also,



          25        notably, didn't write it down, right?  This is another
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           1        thing you didn't write down, sir?



           2   A    Mm-hm.



           3   Q    That's a "yes"?



           4   A    That's correct, yes.



           5   Q    Okay.  So she says this, and you don't write it down



           6        and you don't take any action except you say to tell



           7        the lieutenant to tell people to make it stop, right?



           8   A    I did have a conversation with the Office of



           9        Professional Standards as well as the Human Resource



          10        Division about that statement.



          11   Q    Oh, so now you talked to OPS about Brenda's statement



          12        about fitting in with the boys?  Is that right, sir?



          13   A    I'm trying to remember.  I'm not sure.



          14   Q    Okay.  All right.  So we don't need to show -- I don't



          15        think we need to show 56 again about similar behavior,



          16        but I -- but, remember, we played part of your



          17        deposition where I asked you what happened.  In the



          18        deposition that you gave, you never said that Brenda



          19        told you that she did it to get along with the boys,



          20        right?



          21   A    I don't remember.



          22   Q    Okay.  But it would be in there, right?  Your lawyer



          23        can pull it up in there.  If it's in there, it's



          24        written down, right?



          25   A    I would hope that it would be in there.
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           1   Q    All right.  And then this business now about Brenda



           2        told you that she was creeped out by a statement made



           3        by Trooper Santhuff about her daughters, right?



           4   A    Yeah.  She said -- she said -- she said it was creepy.



           5   Q    You made it sound like he was a pedophile.  Is that the



           6        impression you were trying to give, sir?



           7   A    Um, I wouldn't call him a pedophile, no.



           8   Q    As a matter of fact, her daughters are grown, aren't



           9        they?



          10   A    They weren't grown at the time.



          11   Q    Her daughters work for the government, don't they?



          12   A    She works for the State Patrol, yes.  Yes, she does.



          13   Q    Okay.



          14   A    Mm-hm.  Mm-hm.



          15   Q    But this is another thing that you never mentioned



          16        until right here, right now, not even on direct, when I



          17        was asking you questions, you didn't mention this, when



          18        it was after a little break that you came in with this



          19        new news, right?



          20   A    I don't know if I mentioned it at the deposition.



          21   Q    Okay.  Well, I guess we'll wait and see if anyone has



          22        anything to show you.  But, um, I've been asking you



          23        questions for hours, and you never once raised that,



          24        did you?  Not once.



          25   A    You didn't ask.
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           1   Q    Hmm.  And you never wrote it down, right?



           2   A    No, sir.



           3   Q    Okay.  And you never investigated or anything like



           4        that?



           5   A    No.



           6   Q    Okay.  Now, it's true, is it not, that what Nobach did



           7        wrong, according to you, is he allowed inappropriate



           8        behavior to occur in the workplace, right?



           9   A    No, he's not allowed to allow inappropriate behavior to



          10        occur in the workplace.



          11   Q    Oh, I'm sorry, you misunderstood.  Let me say it again.



          12             It's your understanding that the thing he did



          13        wrong was to allow inappropriate behavior to occur in



          14        the workplace?



          15   A    Yes, sir.



          16   Q    And also that he's a leader and he should not -- he



          17        should not have -- he should not have engaged in that



          18        type of behavior, right?



          19   A    That's part of allowing the behavior to occur, so...



          20   Q    Okay.  And it was also -- I mean, he also allowed that



          21        behavior to spread throughout the division, right, and



          22        he didn't take care of it?



          23   A    Yes, inappropriate behavior.



          24   Q    Okay.  All right.  And you said you didn't go to OPS



          25        because not everything goes to OPS, right?
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           1   A    I did go to OPS, but you are correct.  I did say that



           2        not everything goes to OPS.



           3   Q    All right.  And it's true, is it not --



           4                  MR. SHERIDAN:  So, Your Honor, I have another



           5        question to ask of you, but I think I should do it



           6        outside the presence of the jury.  Is it -- perhaps



           7        another thing to leave.



           8                  THE COURT:  How much more do you have?



           9                  MR. SHERIDAN:  I have --



          10                  THE COURT:  Let me just ask, are we going to



          11        finish with Assistant Chief Alexander today?



          12                  MR. SHERIDAN:  Oh, no.  We're near done.  I



          13        have just one more question to ask him before I'm done



          14        with him except for the things that I want to ask you.



          15                  THE COURT:  Okay.  All right.  Go ahead.



          16                  MR. SHERIDAN:  Okay.



          17   Q    (By Mr. Sheridan) All right.  So now you also say that



          18        Biscay told you, I guess -- I guess confidentially,



          19        that she heard Nobach -- she heard, was it, Sweeney and



          20        Santhuff talking about getting rid of Nobach and



          21        bringing in Korthuis-Smith; is that right?



          22   A    No.  It was Santhuff and Chris Noll.



          23   Q    Oh, Chris Noll.  I'm sorry.  And they were talking --



          24        she overheard them saying -- were they whispering?



          25   A    I don't know.  You'll have to ask her.
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           1   Q    Okay.  All right.  And where were you when you talked



           2        to her about this?



           3   A    I don't know when that conversation came up.



           4   Q    Okay.  Was it a year ago?  Two years ago?



           5   A    It was more than two years ago.



           6   Q    Okay.  Way back when.  So was it before or after the



           7        sexual harassment incident involving the breast



           8        rubbing?



           9   A    I don't remember.



          10   Q    Okay.  All right.  But -- okay.  Fair enough.



          11                  MR. SHERIDAN:  That's all I have for now,



          12        Your Honor.



          13                  THE COURT:  Do you have any questions?  And



          14        then --



          15                  MR. BIGGS:  Very brief, Your Honor.



          16                  THE COURT:  Yeah.  Go ahead.  Understanding



          17        that I may allow Mr. Sheridan to exceed your scope.



          18                  MR. BIGGS:  Right.



          19                  THE COURT:  Go ahead.



          20                  MR. BIGGS:  I thought we weren't going to do



          21        that on redirect and recross.



          22                  THE COURT:  Right.  But there are some issues



          23        that he wants to address outside the presence of the



          24        jury, so I want to make sure that I'm going to allow



          25        that, even if it goes beyond your questions.
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           1                  MR. BIGGS:  Okay.  Thank you.



           2                       RECROSS EXAMINATION



           3   BY MR. BIGGS:



           4   Q    Assistant Chief, it was implied a couple times that you



           5        did not tell the truth in your deposition; is that



           6        correct?



           7   A    That's correct.



           8   Q    Is it correct that you didn't tell the truth?



           9                  MR. SHERIDAN:  Objection, Your Honor.  This



          10        is just bolstering.



          11                  THE COURT:  Overruled.



          12                  THE WITNESS:  I told the truth.



          13   Q    (By Mr. Biggs) Okay.  Were you asked whether or not



          14        Brenda Biscay made statements of the type that you have



          15        just mentioned?



          16   A    No, sir.



          17   Q    Did you answer all the questions you were asked?



          18   A    I did.



          19   Q    Okay.  And is it accurate that Ms. Biscay said to you



          20        what you testified about, that Plaintiff said something



          21        about her daughter -- her daughter's photograph?



          22   A    Yes, sir.



          23                  MR. BIGGS:  That's all I have.  Thank you,



          24        very much.



          25                  THE COURT:  All right.  Members of the jury,
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           1        let's take a quick five-minute break.  If it's going to



           2        be more than five minutes, Mary will tell you that you



           3        can go home, and if I don't see you this afternoon,



           4        then we'll see you tomorrow at 1:30.  Yes?



           5                  UNIDENTIFIED SPEAKER:  Your Honor, in case



           6        the witness is going to be excused, I have a question



           7        that I wanted to --



           8                  THE COURT:  The witness is not quite excused



           9        yet.



          10                  UNIDENTIFIED SPEAKER:  Okay.



          11                  THE COURT:  But I suppose you could give him



          12        the question now, so just give it to Mary.  We'll talk



          13        about it and then, if appropriate, we'll ask that



          14        question.  Anybody else have a question for Assistant



          15        Chief Alexander?  No, all right.



          16             All right.  So if I don't see you later today,



          17        I'll see you tomorrow.  1:30.



          18                  THE CLERK:  All rise.



          19                       (Jury exits.)



          20                  THE COURT:  All right.  So please be seated.



          21        So with the issue of the interrogatories, we can't just



          22        have -- statements are -- made by the opposing party,



          23        of course, are admissible at trials and admission by



          24        party opponent, but we can't just have the question



          25        being posted, and you need to lay the foundation as to
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           1        whether or not this witness knows --



           2                  MR. SHERIDAN:  I'm just looking up --



           3                  THE COURT:  -- whether or not --



           4                  MR. SHERIDAN:  I'm just looking up use of



           5        interrogatories at trial.  So I'm going to need just a



           6        little bit of...



           7                  THE COURT:  Because I looked at Question No.



           8        1, and Question No. 1 was -- interrogatories are



           9        admissible subject to the other rules of evidence.  So



          10        if this witness does not have the knowledge, he cannot



          11        be speculating.



          12                  MR. SHERIDAN:  Right.  It's -- it's -- it's



          13        been my experience that you just read out the



          14        interrogatory and the response, but I wanted -- I



          15        haven't had to face this in a little while, so I'm just



          16        trying to refresh my recollection with the use of



          17        interrogatories at trial.



          18                  THE COURT:  What was your other issue,



          19        Mr. Sheridan?



          20                  MR. SHERIDAN:  Oh, the other issue was, so



          21        the defense then is asked -- Defense is making a big



          22        deal of not everything goes to OPS, right, so not -- so



          23        he gets to make the decision what goes and what doesn't



          24        go, but remember when I was trying to bring in Exhibits



          25        239, 40 and I think it's 63?  You had said -- it had to
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           1        do with a May 2016 traffic thing that Nobach did where



           2        he -- he said that -- he was accused of not doing his



           3        job, he didn't do a thorough investigation, and that



           4        thing that seems like a small thing in comparison did



           5        go to OPS and did get a full evaluation.  So it's --



           6        they have opened the door.  If it was -- if it was



           7        appropriate to keep it out before, they have opened the



           8        door now, and we should be allowed to put it in and



           9        question the witness on it.



          10                  THE COURT:  Let me look at 239.  The reason I



          11        did not -- I sustained the objection on 239 is because



          12        whatever writeup Lieutenant Nobach had because of not



          13        properly responding to a collision is completely



          14        irrelevant to the issues here.



          15                  MR. SHERIDAN:  Right.  We weren't dealing



          16        with it substantively, only procedurally, because --



          17        and it really, truly -- it didn't even have to be



          18        Nobach.  It just happens to be him.  It has to do with



          19        what -- what Chief Alexander does.



          20                  THE COURT:  This one here?  So 239.  So 239,



          21        was that the one?



          22                  MR. SHERIDAN:  Yeah.  There's three of them.



          23                  THE COURT:  Yes.  It's an investigator's case



          24        log for an incident in May -- I'm sorry.



          25                  MR. SHERIDAN:  May 26.
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           1                  THE COURT:  Collision November 19, 2015,



           2        where it is alleged that Lieutenant Nobach did not



           3        complete a Police Traffic Collision Report or request



           4        medical aid.



           5                  MR. SHERIDAN:  Yeah.  So the presentation I



           6        want to now make is that this -- this thing that seems



           7        kind of little was in fact --



           8                  THE COURT:  So let me stop you right there,



           9        Mr. Sheridan.  Assistant Chief Alexander testified that



          10        he did talk to OPS, and it did not -- the complaint did



          11        not go in that direction.



          12             I'm looking at Exhibit 239, and Captain Alexander



          13        also wrote this, and it indicates that he consulted



          14        with the OPS commander regarding the tort claim and an



          15        IIR request to conduct a preliminary investigation was



          16        submitted, did not violate, and then he -- Captain



          17        Alexander -- Assistant Chief Alexander concluded that



          18        the lieutenant did not violate agency policy.



          19             I don't think there's anything in here that says a



          20        formal complaint was actually filed with OPS, which is



          21        what you have been trying to establish, that he did not



          22        follow that road.



          23                  MR. SHERIDAN:  No --



          24                  THE COURT:  Or that path.



          25                  MR. SHERIDAN:  The issue is -- I agree with
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           1        what the Court just said regarding the fact that they



           2        did not go -- complete any paperwork for the hostile



           3        work environment issue, but that this is a case where



           4        it seems to be less important and they did -- they



           5        actually have a case log that is Exhibit 239, and they



           6        have an investigator's case log which is 240, and I



           7        forgot what 63 is, but it's related, so this idea that



           8        not everything should be investigated, it seems like a



           9        fairly minor matter, but they made the decision to do



          10        it.  And also the witness testified early on that the



          11        decisions whether to go forward or not are decisions --



          12        he didn't say until he was testifying in the last hour,



          13        he didn't say that it was OP -- OPS that makes the



          14        decisions.  He said that these are decisions where each



          15        side gets to make an argument, and if -- if they can't



          16        agree, they take it up to the next level.  So this idea



          17        that he now just does whatever OPS tells him to do is



          18        contradicted by his earlier testimony.



          19                  THE COURT:  Mr. Biggs?



          20                  MR. BIGGS:  Well, Your Honor, I think



          21        you're -- you're quite right on this.  This has nothing



          22        to do with this case, and we have no idea what the



          23        conversation between Captain -- Captain Alexander and



          24        OPS and HR had to do with anything or why there's a



          25        case log or why there's not.  We can't, on the basis of
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           1        this one document, make any judgment, and it's not



           2        relevant to the issues of this case.  We would have to



           3        have a little mini trial on that issue to figure out



           4        why they proceeded the way they did.



           5                  THE COURT:  Anything else?



           6                  MR. SHERIDAN:  Well, they always -- that's



           7        always the argument, it's a mini trial, but it's the



           8        same witness on the stand, and it will take five



           9        minutes.



          10                  THE COURT:  I don't see the relevance in



          11        this.



          12                  MR. SHERIDAN:  All right.  Fair enough.



          13                  THE COURT:  And -- and in addition to that,



          14        it really is more prejudicial than probative because



          15        really -- and it's confusing because it goes to another



          16        bad act by Lieutenant Nobach.



          17                  MR. SHERIDAN:  Right.  And so, Your Honor --



          18                  THE COURT:  Which has nothing to do with the



          19        issues before this jury.



          20                  MR. SHERIDAN:  Okay.  Another thing that I



          21        wanted to bring to the Court's attention is that I



          22        believe, again, they've opened the door by talking



          23        about how he jumps on discrimination if he sees it,



          24        meaning retaliation as well.  And he talks about the



          25        fact that the workplace was improved after he, I guess,
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           1        issued the 095s.  But, in fact, we have testimony that



           2        that's not the case, that the workplace was not



           3        improved.  The retaliation against other members



           4        happened after the 095 was issued, and we ought to be



           5        allowed to present --



           6                  THE COURT:  Are you talking about Canton



           7        (sic)?  Is it Canton?



           8                  MR. SHERIDAN:  Yeah.  Jayson Caton is the one



           9        I was thinking of.



          10                  THE COURT:  Or Caton.  All right.  And as I



          11        indicated in my original ruling, in that case, which is



          12        distinguishable from Brundridge --



          13                  MR. SHERIDAN:  Brundridge, right.



          14                  THE COURT:  Brundridge is that there was --



          15        Caton did not complain.  It would be admissible if



          16        Caton would have complained about something and the



          17        same behavior had happened, and that's what happened in



          18        the other case.  The employees were -- the fleet -- the



          19        fitters, the pipe fitters were complaining about safety



          20        issues, and when they were complaining about safety



          21        issues, they were retaliated against.  They were fired.



          22        And then the Court found that the fact that the other



          23        witness had also been treated differently after they



          24        complained about the safety concern was admissible.



          25                  MR. SHERIDAN:  Right.
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           1                  THE COURT:  But we don't have that here.  We



           2        just have this idea that because Caton was present when



           3        a meeting happened with Detective Santhuff and then he



           4        was asked to return the log book, but that has nothing



           5        to do with him complaining about sexual harassment or



           6        inappropriate behavior or sexual comments.



           7                  MR. SHERIDAN:  But it makes him a



           8        whistleblower under 240; that if you are part of an



           9        investigation and you are retaliated against for doing



          10        that, then you're a whistleblower, and so he -- he fits



          11        in through that framework that when they identify him



          12        in 2018 because of the tort claim, they retaliate



          13        against him, and so that's one of the ways that you



          14        become a whistleblower under the statute is to



          15        participate in an investigation or whatever or to -- I



          16        think it's called providing information.



          17                  THE COURT:  Why are we re-litigating this?



          18                  MR. SHERIDAN:  Pardon me?



          19                  THE COURT:  Why are you re-litigating this?



          20                  MR. SHERIDAN:  Oh, because they just made a



          21        statement about how everything was fine after the 095



          22        was -- was -- was given.  And, you know, we also know



          23        it wasn't fine because of the ongoing retaliation



          24        against Santhuff, right?  So it wasn't fine, but he



          25        said it was, and we ought to be able to address it.
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           1                  THE COURT:  Mr. Biggs?



           2                  MR. BIGGS:  No, Your Honor, not on the basis



           3        that he's trying to attempt that this is totally



           4        separate issues, and calling in somebody, as you say,



           5        to talk about a log book issue that was later in time



           6        that had nothing to do with the issues here.



           7        Brundridge clearly says you've got to have certain



           8        markers that you meet before that stuff becomes



           9        admissible.



          10             So I think your original ruling is correct, and we



          11        shouldn't be redoing it again, once again.



          12                  THE COURT:  And, Mr. Sheridan, I think it's



          13        fair for you to argue at closing, yeah, Assistant Chief



          14        said everything was fine, but, no, it wasn't, like you



          15        just argued with me, but I don't think Caton --



          16                  MR. SHERIDAN:  Caton's.



          17                  THE COURT:  Caton's incident with the log



          18        book is admissible.



          19                  MR. SHERIDAN:  Okay.



          20                  THE COURT:  And I am not going to allow



          21        Exhibit 239 either.



          22                  MR. SHERIDAN:  239.  Okay.  Fair enough.



          23             All that's left, then, is 227 and how to get



          24        interrogatories in front of the Court.  And since we're



          25        not starting till 1:30, may we brief you on this and so
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           1        we make sure we get it right?



           2                  THE COURT:  That's fine.



           3                  MR. BIGGS:  Your Honor, we have to bring the



           4        witness back one more day for this?



           5                  THE COURT:  Well -- oh, the jury has a



           6        question.



           7                  MR. SHERIDAN:  Yeah.  The juror's question.



           8                  THE COURT:  And I thought that you were going



           9        to be here throughout the trial anyway.



          10                  MR. BIGGS:  No, he'll be here here and there,



          11        potentially.



          12                  THE COURT:  Okay.  So the question is --



          13        well, I'll let you look at the question, counsel, both



          14        of you.



          15             So, other than the interrogatories, were there any



          16        other questions that you had?



          17                  MR. SHERIDAN:  No, Your Honor.  That was it.



          18        Look at me, I'm putting on both...



          19                       (Pause.)



          20                  THE CLERK:  Which one besides 239 was



          21        refused?



          22                  THE COURT:  That's the only one that has been



          23        refused.  Yeah.  No, he mentioned another one, but



          24        that's --



          25                  MR. BIGGS:  In.  In.
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           1                  MR. SHERIDAN:  "Ongoing basis in



           2        inappropriate workplace behavior."  That's not



           3        mitigating --



           4                  MR. BIGGS:  Indicate.



           5                  MR. SHERIDAN:  It's (inaudible).



           6                  MR. BIGGS:  Indicate.



           7                  MR. SHERIDAN:  Gross mismanagement -- I'm



           8        okay with that.



           9                  MR. BIGGS:  I am not, Your Honor.



          10        Mismanagement is not in this case.  This is a



          11        discrimination case.



          12                  THE COURT:  I know, but there was testimony



          13        about gross mismanagement.  I think that's why the



          14        juror is asking that.



          15                  MR. SHERIDAN:  And tomorrow -- I mean, is it



          16        tomorrow Saunders will say that he thought it was gross



          17        mismanagement.



          18                  THE COURT:  So one step at a time.  What do



          19        we do with this question?



          20                  MR. SHERIDAN:  I think it's fine.



          21                  MR. BIGGS:  I think we should reject it, Your



          22        Honor, particularly if it's going to come up in a



          23        different witness' testimony.



          24                  MR. SHERIDAN:  Well, that's -- just the



          25        words.
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           1                  THE COURT:  Um, the problem that I have with



           2        this question -- I think the first question -- the



           3        first part is fine.  The question -- the problem that I



           4        have with this question is that, was it Captain



           5        Alexander?  Now I'm now confused if maybe it was



           6        Sweeney who said he did not know what gross



           7        mismanagement was.



           8                  MR. SHERIDAN:  Him?



           9                  THE COURT:  I'm trying to remember which



          10        witness you asked about the gross mismanagement.  Was



          11        it Assistant Chief Alexander?  It may have been Sweeney



          12        when he said, I don't know what gross mismanagement is.



          13                  MR. BIGGS:  Captain Matheson, yes.



          14                  THE COURT:  Or Matheson, sorry.



          15                  MR. SHERIDAN:  Oh, yeah.  It was Matheson.



          16        That's right.



          17                  THE COURT:  So I think maybe -- yeah.



          18        Because we haven't -- I don't remember this kind of



          19        questioning with Assistant Chief Alexander.  I remember



          20        it with Captain Matheson.  So, yeah, that's my concern



          21        about this question for this witness.



          22                  MR. SHERIDAN:  Okay.  I guess if the witness



          23        doesn't know, he can say "I don't know."



          24                  THE COURT:  I do think the first -- I think



          25        the first one is valid, based on the testimony that
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           1        what the expectations are, the ethics of the agency,



           2        why things were done.  I think that the first question



           3        is -- it's -- it's legitimate.  I don't know about the



           4        second one.



           5                  MR. SHERIDAN:  Okay.



           6                  THE COURT:  But that's my thought.



           7                  MR. SHERIDAN:  Should we do it on --



           8                  THE COURT:  Well, so here is the other



           9        question:  I guess I was under the assumption that



          10        Assistant Chief Alexander was going to be here most of



          11        the trial, and I don't want him to have to come for one



          12        question.  But if you think -- I mean, he was not the



          13        one that answered this interrogatory, so -- and you're



          14        going to have other people from WSP testifying.



          15                  MR. SHERIDAN:  It could be, but I don't



          16        believe the test is if -- if he is the one who signed



          17        off on it, but I feel like I need to brief you on it,



          18        and he is their designee, so he's going to be here.



          19                  MR. BIGGS:  No.  He's not going to be here.



          20                  THE COURT:  He's not going to be here.



          21        That's what I was asking, and he's not going to be



          22        here.  I only allowed one designee, which is him.  If



          23        he doesn't want to be here, then they -- they don't



          24        have anybody else, but you're going to have other



          25        people from WSP --
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           1                  MR. SHERIDAN:  Right.  Can I also say that I



           2        don't -- I felt like the jurors didn't really get a



           3        chance to write questions because this fella had sort



           4        of done it in anticipation, all excited, but I don't



           5        feel like we got to ask the jury.  I mean, you asked



           6        them --



           7                  THE COURT:  I did ask if they had any other



           8        questions.



           9                  MR. SHERIDAN:  -- but it was, like, on the



          10        way -- you know, like, I just didn't feel like -- I



          11        felt like if there was more time, perhaps some of them



          12        would have asked, but I don't know.  Just saying.



          13                  THE COURT:  Is it a big hassle for you to



          14        come tomorrow afternoon?



          15                  THE WITNESS:  Yes, I can be here, Your Honor.



          16        Well, tomorrow is Wednesday?



          17                  THE COURT:  No.  Tomorrow is Thursday.



          18                  MR. SHERIDAN:  Tomorrow is Thursday.



          19                  MR. BIGGS:  Thursday, right.



          20                  THE WITNESS:  I have some very important



          21        meetings.  Can I come another day?



          22                  THE COURT:  No, let's do this:  Mary, have



          23        you told the jury to go?



          24                  THE CLERK:  No.



          25                  THE COURT:  So let's bring the jury back and
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           1        ask Question No. 1.



           2                  MR. BIGGS:  Okay.



           3                  THE COURT:  And then, based on that limited



           4        question only, if you have any follow-up, you can ask.



           5                  MR. BIGGS:  Okay.  Thank you.



           6                  THE WITNESS:  Andrew?  Never mind.



           7                  THE COURT:  So did -- Mr. Biggs, is the



           8        defense objecting to the Court asking the question?



           9                  MR. BIGGS:  Yes, Your Honor.  Thank you.



          10                  THE COURT:  And I will ask the jurors if they



          11        have any other questions, although I -- I don't think



          12        they will.



          13                  THE CLERK:  All rise.



          14                       (Jury present.)



          15                  THE COURT:  All right.  Please be seated.



          16        And Assistant Chief Alexander, I do have one question



          17        for you from one of the jurors.



          18                  THE WITNESS:  Yes, ma'am, Your Honor.



          19                  THE COURT:  Does anybody else have a



          20        question?  No.  So just Juror No. 1.



          21             If all or most all members of a supervisor's



          22        Washington State Patrol unit, including the supervisor,



          23        engage in an ongoing basis of inappropriate workplace



          24        behavior, does this indicate mismanagement on the part



          25        of the supervisor?
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           1                  THE WITNESS:  Your Honor, I'm sorry.  Could



           2        you read that again, please?



           3                  THE COURT:  Sure.  If all or almost all



           4        members of a supervisor's WSP unit, including the



           5        supervisor, engage in an ongoing basis of inappropriate



           6        workplace behavior, does this indicate mismanagement on



           7        the part of the supervisor?



           8                  THE WITNESS:  I probably wouldn't categorize



           9        it as mismanagement.  I -- I -- I would categorize it



          10        as a failure -- failing to lead properly.  So I'm not



          11        sure how to answer that, Your Honor.



          12                  THE COURT:  All right.  Mr. Sheridan, do you



          13        have any follow-up questions on that issue alone?



          14                  MR. SHERIDAN:  Very briefly.



          15                   FURTHER REDIRECT EXAMINATION



          16   BY MR. SHERIDAN:



          17   Q    Could you tell me again what you said was the



          18        confusion?



          19   A    Said mismanagement.



          20   Q    Versus...?



          21   A    Versus in this particular situation what Your Honor



          22        read.  I would categorize it as -- as a failure to lead



          23        properly.  I guess when I kind of think of



          24        mismanagement, I don't know if I would categor -- I



          25        look at that as a totality of everything, just
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           1        totally -- I don't know how to answer that one.



           2   Q    Okay.



           3   A    I still don't know how to answer.



           4   Q    Well, would you agree, sir, that those two items you've



           5        identified are pretty much one in the same?



           6   A    Yeah.  And that's --



           7   Q    Whenever somebody --



           8   A    -- that's why I was thinking.



           9   Q    -- when a leader lacks leadership and doesn't lead,



          10        that's mismanagement, right?



          11   A    That's where I was kind of thinking along the same



          12        line, so... I don't know.  I guess I would qualify it



          13        as -- thinking along the lines of programs.  So I may



          14        be thinking too much into it, so, yes, I would probably



          15        categorize that as mismanagement.



          16                  THE COURT:  Any follow-up from Defense?



          17                  MR. BIGGS:  No.  Thank you, Your Honor.



          18                  THE COURT:  All right.



          19                  MR. SHERIDAN:  Thanks, Chief.



          20                  THE COURT:  Is this witness excused?



          21                  MR. BIGGS:  Yes, Your Honor.



          22                  MR. SHERIDAN:  No.



          23                  THE COURT:  All right.  Assistant Chief



          24        Alexander, you are not excused, although you have been



          25        allowed -- the reason why we excuse witnesses is so
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           1        that they can participate -- or come in to court and



           2        listen to the testimony, but you have been designated



           3        to be here anyway as a representative of WSP, so it



           4        doesn't really affect you.  You can come if you want;



           5        you don't have to come if you don't want, but you are



           6        still under subpoena.  So if either Mr. Sheridan or



           7        Mr. Biggs or Mr. Marlow need to call you, you need to



           8        be available.



           9                  THE WITNESS:  Yes, Your Honor.



          10                  THE COURT:  All right.



          11                  THE WITNESS:  Yes, Your Honor.



          12                  THE COURT:  All right.  Members of the jury,



          13        we just wanted to see you one more time today, but you



          14        can leave now, and we'll see you tomorrow at 1:30.



          15                  THE CLERK:  All rise.



          16                       (Jury exits.)



          17                  THE COURT:  Thank you.  Anything else?



          18                  MR. SHERIDAN:  Nothing from Plaintiff.



          19                  MR. BIGGS:  Nothing, Your Honor.



          20                  THE COURT:  All right.  So maybe we'll see



          21        you, maybe we won't.  I hope you feel better.



          22                  THE WITNESS:  Thank you, Your Honor.



          23                       (Court at recess for the day.)



          24
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