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·1· · · · THURSDAY, SEPTEMBER 10, 2020; SEATTLE, WASHINGTON

·2· · · · · · · · · · · · · ·<<<<<< >>>>>>

·3· · · · · · · · · · · COURT BAILIFF:· Superior Court is now

·4· ·in session with the Honorable Mafe Rajul now presiding.

·5· · · · · · · · · · ·THE COURT:· My understanding is that

·6· ·we have some people appearing via Zoom, Mary?

·7· · · · · · · · · · ·COURT BAILIFF:· Yes.

·8· · · · · · · · · · ·THE COURT:· All right.· For those of

·9· ·you who are appearing via Zoom, I just need to tell you

10· ·that you are not allowed to record the proceedings.

11· · · ·The only record that we keep is the record that is

12· ·made in the court, so you are prohibited from recording

13· ·the proceedings.

14· · · ·You are also prohibited from taking screenshots of

15· ·the-- whatever you see, which would really just be the

16· ·witness.

17· · · ·Any violation of my court order could result in

18· ·sanctions and being held in contempt, so please do not do

19· ·that.

20· · · ·All right.· I received this morning a motion on

21· ·behalf of the plaintiff, in light of the testimony by

22· ·Assistant Chief Alexander yesterday about a report that

23· ·Ms. Biscay had made to Assistant Chief Alexander with

24· ·respect to Detective Santhuff commenting on her teenage

25· ·daughters.



·1· · · ·Did Defense receive that?

·2· · · · · · · · · · ·DEFENSE:· We did, Your Honor.

·3· · · · · · · · · · ·THE COURT:· I am not going to rule on

·4· ·it right now because I do want the defense to respond.

·5· · · ·Today is Thursday, so I-- we can-- I can rule on it

·6· ·next week.

·7· · · ·Do you think that you can give me a response by

·8· ·Monday morning?

·9· · · · · · · · · · ·DEFENSE:· Yes, we can, Your Honor.

10· · · · · · · · · · ·THE COURT:· Does that work,

11· ·Mr. Sheridan?

12· · · · · · · · · · ·MR. SHERIDAN:· Yes.

13· · · · · · · · · · ·THE COURT:· You don't need a ruling

14· ·right now?

15· · · · · · · · · · · MR. SHERIDAN:· No, we don't.· Thank

16· ·you.

17· · · · · · · · · · ·THE COURT:· Okay.· My understanding is

18· ·there was an issue with respect to exhibits?

19· · · ·I don't know what the issue is.

20· · · · · · · · · · ·MR. SHERIDAN:· That was me.

21· · · · Apparently there was two 263s.· That's--

22· · · · · · · · · · ·THE COURT:· Did you receive--

23· · · · · · · · · · ·MR. SHERIDAN:· It's just a simple

24· ·matter to correct it.

25· · · · · · · · · · ·THE COURT:· So it wasn't what has been



·1· ·admitted or anything?

·2· · · · · · · · · · ·MR. SHERIDAN:· Greg?

·3· · · · · · · · · · ·MR. GLOVER:· Your Honor, yesterday you

·4· ·approved 206-- the first page of 206 to be Exhibit No.

·5· ·263, and then in my list 263 is the redacted HRD

·6· ·document, and the Court has that as 263 in the ShareFile.

·7· · · · · · · · · · ·THE COURT:· So we admitted Page 1 of

·8· ·Exhibit No. 206 as 263?

·9· · · · · · · · · · ·MR. GLOVER:· Yes, and there was

10· ·already a 263 for the plaintiff.

11· · · · · · · · · · ·THE COURT:· Which one was 263?  I

12· ·didn't have a 263.

13· · · · · · · · · · ·COURT BAILIFF:· The exhibit list says

14· ·263 was admitted as a WSP special op division

15· ·organizational chart.

16· · · · · · · · · · ·THE COURT:· Right, so which is what--

17· · · · · · · · · · ·MR. SHERIDAN:· I think perhaps we are

18· ·mistaken because we had marked something 263 that when

19· ·you corrected us and made it 262--

20· · · · · · · · · · ·THE COURT:· Correct.

21· · · · · · · · · · · MR. SHERIDAN:· Maybe that's it.

22· · · ·In any case, we can figure this out between now

23· ·and-- there's no rush to figure it out.

24· · · · · · · · · · ·THE COURT:· All right.· Mary, could

25· ·you please just send the parties, unless you already did,



·1· ·the exhibits that Terra (phonetic) has?

·2· · · · · · · · · · ·ALL:· She has.

·3· · · · · · · · · · ·THE COURT:· Okay.· Because what Terra

·4· ·has matches what I have been writing down, so that's two

·5· ·people that have the same information.

·6· · · · · · · · · · ·MR. SHERIDAN:· Fair enough.

·7· · · · · · · · · · ·THE COURT:· All right.· Anything else

·8· ·before we bring in the jury?

·9· · · · · · · · · · ·MR. SHERIDAN:· The only thing we ask

10· ·is that this witness ought not to be questioned on the

11· ·daughters by either side.

12· · · ·That's about it.

13· · · · · · · · · · ·THE COURT:· Any objection?· Any issue?

14· · · · · · · · · · ·MR. MARLOW:· Next witness is Captain

15· ·Saunders.

16· · · · · · · · · · ·MR. SHERIDAN:· Saunders, correct.

17· · · · · · · · · · ·MR. MARLOW:· I have no objection to

18· ·that, Your Honor.

19· · · · · · · · · · ·THE COURT:· All right.

20· · · · · · · · · · ·MR. MARLOW:· With regard to the

21· ·exhibits for Saunders, I have no objection to any of

22· ·them, other than Mr. Sheridan and I have discussed 222.

23· ·I don't see the relevancy to that.

24· · · ·Of the exhibits they have given us a heads-up to, I

25· ·don't have an objection to any of them.



·1· · · · · · · · · · ·THE COURT:· 222?

·2· · · · · · · · · · ·MR. MARLOW:· 222.

·3· · · · · · · · · · ·THE COURT:· Thanks for the heads-up.

·4· · · · · · · · · · · MR. MARLOW:· That's the internal on

·5· ·Lieutenant Sharp.· I just don't understand the relevance.

·6· · · · · · · · · · · · · ·(Pause in the proceedings.)

·7· · · · · · · · · · · · · · · · · · (Jury enters.)

·8· · · · · · · · · · · COURT BAILIFF:· All rise for the Jury.

·9· · · · · · · · · · ·THE COURT:· Thank you.· Please be

10· ·seated.

11· · · ·Good afternoon, Members of the Jury.

12· · · ·I hope that you had a pleasant morning and that it

13· ·wasn't too smoky for you.

14· · · ·Mr. Sheridan, are you ready to call your next

15· ·witness?

16· · · · · · · · · · ·MR. SHERIDAN:· Yes.· Plaintiff calls--

17· · · · · · · · · · ·THE COURT:· Oh, hold on a second.

18· · · · · · · · · · · · · · · ·(Pause in the proceedings.)

19· · · · · · · · · · ·THE COURT:· All right.· Can you please

20· ·call your next witness.

21· · · · · · · · · · ·MR. SHERIDAN:· Plaintiff calls Mike

22· ·Saunders.

23· · · ·Sir, please step up this way, and the witness seat

24· ·is actually over here.

25· ·/////



·1· · · MICHAEL SAUNDERS,· · · ·having been first duly sworn

·2· · · · · · · · · · · · · · · by Judge Rajul, testified as

·3· · · · · · · · · · · · · · · follows:

·4· · · · · · · · · · · · THE COURT:· Please be seated.

·5· · · · · I am going to ask you to please remove your face

·6· · · covering so that the jury can see your face on testimony.

·7· · · · · Mr. Sheridan?

·8· · · · · · · · · · · · · ·DIRECT EXAMINATION

·9· · · BY MR. SHERIDAN:

10· Q· ·Please state your full name.

11· A· ·Michael Saunders.

12· Q· ·And Mr. Saunders, you are retired from the Washington

13· · · State Patrol; are you not?

14· A· ·Yes, I am.

15· Q· ·When did you retire?

16· A· ·July 2019.

17· Q· ·And before you retired, what position did you have?

18· A· ·I was a captain in OPS professional standards, internal

19· · · affairs.

20· Q· ·Okay.· And that was for about the three years before you

21· · · retired, right?

22· A· ·Yes.

23· Q· ·And did you retire in 2019?

24· A· ·Yes.

25· Q· ·All right.· So in 2016 you were the head of internal



·1· · · affairs?

·2· A· ·Yes.

·3· Q· ·And as such, you were the head of investigations,

·4· · · internal investigations, right?

·5· A· ·I had lieutenants that oversaw the internal affairs.

·6· · · · · I was the OPS commander, so I was in charge of the

·7· · · office of professional standards.

·8· · · · · The lieutenants oversaw the investigations more

·9· · · directly than me.

10· Q· ·Okay.· It was your organization that conducted the

11· · · investigations?

12· A· ·Yes.

13· Q· ·All right.

14· · · · · · · · · · · · · · · · · (Phone interruption.)

15· · · · · · · · · · · · THE COURT:· Everybody, please make

16· · · sure your phones are turned off or muted.· I just heard a

17· · · beep.· Sorry.

18· Q· ·(By Mr. Sheridan)· okay.· So you oversaw all of the

19· · · administrative investigations that took place in the

20· · · state patrol, correct?

21· A· ·Yes.

22· Q· ·Okay.· And then you were also what's called a standards

23· · · officer, right?

24· A· ·Yes.

25· Q· ·And tell the jury, if you would, what a standards officer



·1· · · is.

·2· A· ·A standards officer has concurrence authority on all of

·3· · · the cases that occur that are investigated by the patrol,

·4· · · so there's a captain usually who is in charge of an

·5· · · employee.· When that investigation is completed, the

·6· · · captain and I would confer about the discipline that

·7· · · would take place or no discipline, if it was appropriate,

·8· · · but I had concurrence authority, so we had to be in

·9· · · agreement on that.

10· Q· ·And concurrence authority means that you sort of get a

11· · · vote in what to do with a particular employee when OPS

12· · · has done an investigation?

13· A· ·Yes.

14· Q· ·And so basically it's you and the appointing authority

15· · · making the decision, correct?

16· A· ·Say it again.

17· Q· ·It's typically you and the appointing authority-- the

18· · · person in the chain of command who is considered the

19· · · appointing authority for the person being investigated?

20· A· ·That's true, but I was familiar-- as a standards officer,

21· · · I was familiar with all of the discipline that was issued

22· · · statewide to all of our employees, so I oversaw all the

23· · · discipline to make sure that somebody in Walla Walla

24· · · received the same discipline as somebody in Seattle for

25· · · the same type of defense, so I would apply that kind of



·1· · · standard to it.

·2· Q· ·But concurrence authority only pertained to

·3· · · discipline-related investigations conducted by your

·4· · · office?

·5· A· ·No.· The majority of the investigations were actually

·6· · · conducted in the field by the chain of command over the

·7· · · employee.

·8· Q· ·Well, it's true, is it not, that you would have

·9· · · concurrence authority on all the discipline that was

10· · · issued as a result of those investigations, meaning your

11· · · investigations?

12· A· ·No, I had concurrence on all investigations that were

13· · · administrative through the office of professional

14· · · standards.

15· Q· ·Okay.

16· A· ·So OPS would initiate an investigation for a class-- a

17· · · district commander or division commander, a lot of times

18· · · those investigations would be completed in the field.

19· · · · · They would come back to OPS where the commander and

20· · · I would make a decision on discipline.

21· Q· ·Okay.· All right.· And so you-- but you wouldn't have the

22· · · same vote, you wouldn't have the same right to, say,

23· · · escalate up to the next level for things that were not

24· · · investigated by you?

25· · · · · For example, let's be specific, with regard to the



·1· · · interactions between Lieutenant Nobach and Ms. Biscay,

·2· · · the breast-rubbing incident, that never got investigated,

·3· · · right?

·4· A· ·Yes, it did.

·5· Q· ·Not by you?

·6· A· ·No.

·7· Q· ·No, and when you say, "Yes, it did," you mean that there

·8· · · was an investigation conducted by Chief Alexander?

·9· A· ·Captain Alexander at the time, yes.

10· Q· ·Oh, Captain Alexander?

11· A· ·Yes.

12· Q· ·Right.

13· · · · · So you did not interview witnesses and your people

14· · · didn't, correct?

15· A· ·Not for the sexual harassment complaint that originally

16· · · came in.

17· Q· ·Right.

18· · · · · Because it was not-- it had not been elevated by

19· · · Alexander to either a preliminary investigation by you

20· · · folks or an administrative investigation by you folks?

21· A· ·Well, no, I wouldn't say it was his decision.· It was our

22· · · decision.

23· · · · · We talked about it jointly.

24· Q· ·Well, you may have talked about it jointly, but this was

25· · · not exercising your concurrence authority, correct?



·1· A· ·Yes, it was.

·2· Q· ·Okay.· So let's take a look at-- you gave a deposition in

·3· · · this case under oath; did you not?

·4· A· ·Yes.

·5· Q· ·All right.· And let's take a look at that deposition.

·6· · · · · · · · · · · · MR. SHERIDAN:· Your Honor, I seek to

·7· · · publish the deposition of Mike Saunders.

·8· · · · · · · · · · · · THE COURT:· Are you doing the video

·9· · · like yesterday?

10· · · · · · · · · · · · MR. SHERIDAN:· Yes, assuming we are

11· · · ready to go.· I am checking right now.

12· · · · · · · · · · · · THE COURT:· Okay.· Members of the

13· · · Jury, you will now be given testimony from a deposition.

14· · · · · A deposition is testimony of a witness taken under

15· · · oath outside of the courtroom.

16· · · · · The oath is administered by an authorized person who

17· · · records the testimony word for word.

18· · · · · Depositions are taken in the presence of lawyers for

19· · · all parties.

20· · · · · The deposition will be presented by video.

21· · · · · ·Insofar as possible, you must consider this form of

22· · · testimony in the same way that you consider the testimony

23· · · of witnesses who are present in the courtroom.

24· · · · · You must decide how believable the testimony is and

25· · · what value to give to it.



·1· · · · · A copy of the deposition will not be admitted into

·2· · · evidence and will not go to the jury room with you.

·3· Q· ·(By Mr. Sheridan)· We are going to be looking at Page 7,

·4· · · Line No. 17 to Page 8, Line No. 18.

·5· · · · · Can you give us a layperson understanding of what it

·6· · · means to have concurrence authority?

·7· A· ·So the appointing authority, as a decision-maker on an

·8· · · administrative case-- usually that's the district

·9· · · division commander that oversees the division the

10· · · employee is assigned to.

11· · · · · Concurrence authority, I would have to agree with

12· · · the level of discipline that was being issued to the

13· · · employee as a result of an investigation.

14· · · · · What that looked like, I would usually go back and

15· · · look at a standard, look at similar like cases and see

16· · · what type of discipline was issued in those cases, the

17· · · idea being that discipline is issued fairly across the

18· · · state for like violations.

19· Q· ·All right.· And does that mean that every form of

20· · · discipline comes across-- came across your desk at the

21· · · time that you held that position?

22· A· ·Well, every form of discipline that was a result of an

23· · · administrative investigation.

24· · · · · District division commanders still had the latitude

25· · · to issue certain levels of discipline outside of the
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·1· · · administrative investigation process, but when things

·2· · · rose to a certain level, they would come to my office.

·3· · · · · There was some discretion there by the district or

·4· · · division commander on how they proceeded with violations

·5· · · they may have identified.

·6· Q· ·Okay.· So every form of discipline that was investigated,

·7· · · you have concurrent authority for, correct?

·8· A· ·Yes.

·9· Q· ·And there's no policy or procedure that says you have

10· · · concurrent authority for things that don't reach OPS

11· · · investigations, correct, no document, no policy, no

12· · · procedure--

13· A· ·I don't agree with you.

14· · · · · I think you are really taking it out of context,

15· · · what we're saying here.

16· Q· ·Well, let's see--

17· A· ·I mean, you asked me if there was an investigation.  I

18· · · said there was.

19· Q· ·Every form of discipline that was a result of an

20· · · administrative investigation-- that's a term of art,

21· · · isn't it, "administrative investigation"?

22· A· ·Yes.

23· Q· ·That's when you actually send your people out to

24· · · interview witnesses, and they do it-- they record the

25· · · interview, there's two people doing it.· That's an
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·1· · · administrative investigation, right?

·2· A· ·Sure.

·3· Q· ·Okay.· So now though you are telling us that pretty much

·4· · · every investigation, like the investigation that you say

·5· · · was done by Captain Alexander, would require concurrent

·6· · · authority, right?

·7· A· ·I'm not really sure where you're coming from on that.

·8· · · · · Administrative investigations-- I don't think that I

·9· · · ever said it was exclusive to simply administrative

10· · · investigations, but Captain Alexander did an

11· · · investigation, and then he came and conferred with me.

12· · · · · Given the information that he provided to me, if I

13· · · didn't agree with the path that he was going down, we

14· · · would have elevated that to the assistant chief.

15· Q· ·But that's inconsistent with what you just said, isn't

16· · · it?

17· · · · · Every form of discipline that was a result of an

18· · · administrative investigation is when you had concurrent

19· · · authority, correct?

20· A· ·That's what I said there, yes.

21· Q· ·Okay.

22· A· ·I didn't say that was exclusive to--

23· Q· ·So show us, if you would, sir-- show us, if you would, or

24· · · refer us to a policy-- we will look it up.

25· · · · · Find a policy or procedure that says you had
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·1· · · concurrent authority when the appointing authority kept

·2· · · the case and didn't give it to OPS.

·3· · · · · Point to any authority you know of.

·4· · · · · ·We'll find it.· We'll look it up.

·5· A· ·Well, it's been a while since I've looked at a policy

·6· · · manual, so you are going to have to forgive me for not

·7· · · being able to quote a policy for you.

·8· Q· ·Fair enough.

·9· A· ·I will tell you that probably almost on a daily basis I

10· · · had commanders come to me and talk to me about different

11· · · issues that they were looking at and asking me if it's

12· · · something that should be elevated to an OPS

13· · · administrative investigation.

14· Q· ·Now, the jury has seen some of the policies and

15· · · procedures for doing investigations.

16· · · · · They've seen the flowchart that talks about what to

17· · · do.

18· · · · · If this was a real investigation, there would have

19· · · been a case log, right?

20· A· ·Not necessarily.

21· Q· ·And there would have been an IIR (phonetic), right?

22· A· ·Not necessarily.

23· Q· ·And when you say he did an investigation, tell us

24· · · everything you think he did to investigate.

25· A· ·He talked to other employees, he talked to the



·1· · · lieutenant, I believe.

·2· · · · · He did his own local investigation within the

·3· · · aviation section, asked questions and got things to the

·4· · · point where he was satisfied.

·5· Q· ·Well, who did he talk to and when did he talk to them?

·6· A· ·I don't have that information right in front of me, so I

·7· · · can't tell you that.

·8· Q· ·Okay--

·9· · · · · · · · · · · · THE COURT:· Let me stop you for a

10· · · second, Mr. Sheridan.

11· · · · · We have two people that have joined the courtroom

12· · · via Zoom, and--

13· · · · · · · · · · · · COURT BAILIFF:· Just wait a second.

14· · · · · · · · · · · · THE COURT:· Sorry, Mr. Sheridan.

15· · · · · · · · · · · · MR. SHERIDAN:· Should I continue?

16· · · · · · · · · · · · THE COURT:· No.· Wait.

17· · · · · We have a couple more people that have joined via

18· · · Zoom, and I just want to tell you that you are prohibited

19· · · from recording the proceeding through-- that you are

20· · · watching via Zoom, and you are not to take screenshots of

21· · · the screen either.

22· · · · · ·A violation of my court order is basis for

23· · · sanctions, and you could be held in contempt.

24· · · · · Thank you.

25· · · · · Please proceed.



·1· Q· ·(By Mr. Sheridan)· Okay.· So you didn't-- you say that

·2· · · there was an investigation conducted.

·3· · · · · Do you consider it to be a preliminary investigation

·4· · · or an administrative investigation that you say that

·5· · · Chief Alexander conducted?

·6· A· ·I would consider it to be a local investigation at his

·7· · · level.

·8· Q· ·Local investigation?

·9· · · · · That's not in the investigative manual.

10· A· ·Yeah, you can't define every single situation in the

11· · · world, but this is common practice in any law enforcement

12· · · agency and any organization outside of law enforcement.

13· · · · · When allegations are made about somebody, somebody

14· · · collects some initial information to determine what they

15· · · need to do about that situation.

16· · · · · That's exactly what Captain Alexander did.

17· Q· ·Sir, isn't it true that the whole purpose of the

18· · · investigative manual is to instill confidence in the

19· · · public that the Washington State Patrol is fairly and

20· · · openly investigating claims of wrongdoing and that

21· · · there's nothing being done in a sneaky way or an

22· · · inappropriate way, right?

23· A· ·That's one of the purposes.

24· Q· ·So that's why they have specific procedures-- would you

25· · · agree with me, sir--
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·1· A· ·No, that's not why they have specific procedures.

·2· · · · · I said that's one of the reasons.

·3· Q· ·You jumped in too fast.· I am asking you a different

·4· · · question.

·5· · · · · Would you agree with me that if a policy or a

·6· · · procedure says "shall," it must be done?

·7· A· ·Yes.

·8· Q· ·And if it says "may," then it may or may not be done,

·9· · · right?

10· A· ·Correct.

11· Q· ·So all we have to do, as consumers, is we have to look at

12· · · your policies and procedures and see which says "shall"

13· · · and which doesn't, and we will know what the policies and

14· · · procedures are regarding investigations, correct?

15· A· ·Yes, and you are going to talk to me about how it says

16· · · that you shall do an investigation, but that

17· · · investigation-- the level of the investigation is not

18· · · defined.

19· Q· ·Let me understand this, sir.

20· · · · · You had-- you were the top fellow in charge of

21· · · investigations in 2016 and 2017, right?

22· A· ·Yes.

23· Q· ·And what you just told us, basically that is how

24· · · investigations were conducted during the time you were in

25· · · charge, that there could be ones that were sort of
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·1· · · neither preliminary nor administrative; "local" you

·2· · · called them, right?

·3· A· ·What is your question?

·4· Q· ·This is how you ran your department, correct?

·5· · · · · Let's face it, what you just said, you're speaking

·6· · · for a position that you held at the time, right?

·7· · · · · You were the head of OPS?

·8· A· ·Yes, I was.

·9· Q· ·So your view is that people can investigate sort of--

10· · · outside of the procedures.· It's small.· It's local.

11· · · · · ·That's how the office was run during the time you

12· · · were there?

13· A· ·The office wasn't run the way you're implying whatsoever.

14· · · · · Any matter-- any allegation taken against a state

15· · · patrol employee was taken very seriously.

16· · · · · It was never made into something small and brushed

17· · · under the rug or anything like that, at least not that

18· · · I'm aware of.

19· Q· ·Well--

20· A· ·Especially allegations of sexual abuse or sexual assault

21· · · or sexual harassment.

22· · · · · I mean, that's ridiculous to think that we would

23· · · just not take a serious look at that.

24· Q· ·Okay.· Well-- it's true, is it not, that because an 095

25· · · was issued to Lieutenant Nobach, that pretty much ended
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·1· · · the opportunity to consider more serious discipline

·2· · · because of his union status?

·3· A· ·Yeah, there's a lot of union rules that interact with

·4· · · that, but it also ended the behavior too, I might point

·5· · · out.

·6· Q· ·So you're agreeing with me?· You agree, that's what it

·7· · · did?

·8· A· ·Right.

·9· · · · · Once the 095 is issued by union rules, we couldn't

10· · · take any other form of discipline, but if you're

11· · · suggesting that that was a way to avoid having to take a

12· · · firmer position on this, I would say you're definitely

13· · · wrong.

14· Q· ·All right.· You didn't do any investigation-- your office

15· · · didn't do any investigation of the breast-rubbing matter,

16· · · right?

17· A· ·On the sexual harassment complaint?

18· Q· ·Yes.

19· A· ·No.

20· Q· ·And the only place you got your facts as to what happened

21· · · was from Johnny Alexander talking to you and telling you?

22· A· ·Yes.

23· Q· ·You didn't talk to-- your people didn't talk to any

24· · · witnesses, right?

25· A· ·Right.
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·1· Q· ·You don't really know who he interviewed-- as you sit

·2· · · here today, you don't know who he interviewed and who he

·3· · · didn't interview, right?

·4· A· ·Yes.

·5· Q· ·You do?

·6· A· ·I don't know specifically who he interviewed, but I know

·7· · · he interviewed people and did his job.

·8· Q· ·Okay.· Got it.

·9· · · · · Now, also, you understood from your conversation

10· · · with Captain Alexander that the facts were pretty much

11· · · uncontested, right?

12· A· ·What facts?

13· Q· ·Oh, meaning that Nobach admitted what he did, he admitted

14· · · that she came up behind him and moved her breasts behind

15· · · his head, touching the back of his head?

16· A· ·I'm not sure what he did--

17· · · · · · · · · · · · MR. MARLOW:· I am going to object.

18· · · That mischaracterizes Alexander's testimony.

19· · · · · · · · · · · · THE COURT:· I am going to sustain the

20· · · objection.

21· · · · · Rephrase the question.

22· · · · · · · · · · · · ·MR. SHERIDAN:· Sure.

23· Q· ·(By Mr. Sheridan)· Okay.· It's true, is it not, that you

24· · · were told that-- you were told by Alexander that Brenda

25· · · Biscay came up behind Jim Nobach, while he was seated at



·1· · · his desk, with Trooper Santhuff in the room, and she

·2· · · basically rubbed her breasts on the back of his head?

·3· A· ·Yes.

·4· Q· ·Okay.· Fair enough.

·5· · · · · And also on the back of his head or his shoulders,

·6· · · right?

·7· A· ·Yeah, the general area, yes.

·8· Q· ·And it's true, is it not, that the way-- that in terms of

·9· · · how you determined what happened-- you didn't determine

10· · · what happened.

11· · · · · Captain Alexander did and told you.

12· A· ·I'm sorry, could you repeat that one more time?

13· Q· ·Sure.

14· · · · · You made no decision as to whether the events

15· · · actually occurred, correct?

16· A· ·I believed that what occurred-- what he told me occurred

17· · · occurred because I believe that he's a very forthright,

18· · · honest individual.

19· Q· ·You mean Captain Alexander?

20· A· ·Yes.

21· Q· ·Got it.

22· · · · · Now, a preliminary investigation is basically

23· · · designed to see, first, does the claim involve a

24· · · Washington State Patrol employee, right?

25· A· ·Yes.
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·1· Q· ·And second, if everything is true, does it look like

·2· · · there's a claim, right?

·3· A· ·Sure.

·4· Q· ·Okay.· And so, for example, if somebody-- a civilian

·5· · · raised a complaint saying that they were arrested and the

·6· · · handcuffs were too tight, that would be an example of

·7· · · something that there would be no claim because that's

·8· · · sort of the nature of being handcuffed?

·9· A· ·No, there's still a method of accountability for that,

10· · · still an investigation is done by the supervisor.

11· Q· ·Okay.· All right.· Let's take a break and look at Page

12· · · 34, Line No. 12, Exhibit No. 221.

13· A· ·I would stay away from that one, but more-- how about the

14· · · example of "He put handcuffs on me and they hurt"?

15· Q· ·Fair enough.

16· A· ·So that might be a complaint that we would receive that

17· · · we would look at initially and say, "Okay.· That's

18· · · consistent with our expectations because you were under

19· · · arrest.· Unfortunately they do hurt, but that's a result

20· · · of being arrested."

21· · · · · That's what we expect our employees to do.

22· Q· ·So that would be an example where the preliminary

23· · · investigation sort of reveals there's no case?

24· A· ·No, your terms aren't correct, so I guess I am not going

25· · · to agree with you on that one because we are not doing a



·1· · · preliminary investigation on a use of force for

·2· · · handcuffs.· We are doing what's called a-- what we call a

·3· · · FLUP (phonetic), which is what a fleet loss-- loss of

·4· · · equipment, use of force pursuit file, basically, that we

·5· · · create electronically.

·6· · · · · That's reviewed by a district commander.

·7· · · · · ·Eventually it's reviewed by me after the supervisor

·8· · · takes a look at it.

·9· Q· ·Okay.· It's true also, is it not, sir, that in cases

10· · · where 095s are going to be issued, you folks don't really

11· · · get involved?

12· A· ·If an 095 is going to be issued?

13· Q· ·Yeah.

14· A· ·Well, a district commander or a supervisor has the

15· · · ability to issue an 095 if they feel it's appropriate,

16· · · but there would be 095s that would be issued occasionally

17· · · as a result of an OPS administration-- investigation.

18· Q· ·Okay.· Agreed.

19· · · · · If you do an investigation, then you would become

20· · · involved even in the fact that-- at the conclusion of the

21· · · investigation the person who alledgedly did the wrong--

22· · · if they got an 095, you folks would be looking at it,

23· · · right?

24· A· ·Yes.

25· Q· ·But if someone is issued an 095 and there has not been an
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·1· · · investigation, you would stay out of it?

·2· A· ·Yes.

·3· Q· ·Okay.· And as a matter of fact, when an appointing

·4· · · authority, like, in this case, Captain Alexander, issues

·5· · · an 095, you are not going to overrule them because really

·6· · · that's his territory and those are his people, right?

·7· A· ·Not necessarily.

·8· Q· ·Okay.

·9· A· ·In a case like this where you have allegations of sexual

10· · · harassment, again, if I felt that it needed to be

11· · · elevated, I would take that up with the assistant chief,

12· · · if Captain Alexander and I couldn't agree.

13· Q· ·Okay.· But it's true, is it not, and tell me if I'm

14· · · wrong, you and Captain Alexander decided there wasn't

15· · · sexual harassment?

16· A· ·No.· We knew there was sexual harassment.

17· Q· ·"We" did?

18· A· ·Yeah.

19· Q· ·Tell us about it.

20· · · · · You knew there was sexual harassment, you and the

21· · · chief, Chief Alexander, right?

22· A· ·Yes.

23· Q· ·Tell us, what did you think was sexual harassment?

24· A· ·Captain Alexander looked into it.

25· · · · · Like I said, he did his investigation, he determined
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·1· · · that it was systemic within the whole aviation section,

·2· · · that there were many people participating in that type of

·3· · · behavior.

·4· Q· ·Who?

·5· A· ·I don't know all his employees.

·6· Q· ·But I guess you're assuming that Captain Alexander

·7· · · interviewed those folks to make that determination,

·8· · · right?

·9· · · · · I mean, there's only 11 there, right?

10· A· ·I know that Captain Alexander did an investigation at the

11· · · level he felt was appropriate to come to that conclusion.

12· Q· ·And the conclusion was sexual harassment?

13· A· ·It did occur.

14· Q· ·Okay.

15· A· ·I would agree with him on that.

16· Q· ·Okay.· So your understanding of the facts is that there

17· · · was sexual harassment, and you say that you had the

18· · · authority to go higher if you can't get concurrence.

19· · · · · If there's an entire section, the aviation section

20· · · in this case, that apparently has pervasive sexual

21· · · harassment, why would you not want a thorough

22· · · investigation to be done through your office where the

23· · · rules apply?

24· A· ·This was more a lack of leadership, and I don't mean to

25· · · offend Lieutenant Nobach, but there was a culture that
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·1· · · had manifested within the aviation section where many

·2· · · employees, including Trooper Santhuff, were participating

·3· · · in inappropriate behavior.

·4· Q· ·You got that Santhuff--

·5· A· ·No-- well, yeah, when we talked, you know, however many

·6· · · years ago it was--

·7· Q· ·Yeah.· So now you don't remember anyone's name except

·8· · · Trooper Santhuff; is that right?

·9· A· ·I dealt with complaints from Trooper Santhuff quite a

10· · · bit, so I do remember his name.

11· Q· ·So now it's part of your testimony that he was part of

12· · · the problem back in 2016, right, this sexual harassment

13· · · problem, right?

14· A· ·That he had participated in those types of activities,

15· · · yes.

16· Q· ·That's nowhere in your deposition or anything written

17· · · down; would you agree?

18· A· ·I have no idea.

19· Q· ·Well, you never wrote down anything about this being a

20· · · hostile work environment with sexual harassment that

21· · · apparently was pervasive and included Trooper Santhuff,

22· · · right?

23· A· ·I didn't write down much about this one at all because it

24· · · didn't come to me for an OPS investigation.

25· Q· ·Okay.· But-- I'm right, am I not, that if it's sexual



·1· · · harassment, this is a major offense, "major"?

·2· A· ·Yes.

·3· Q· ·So a major offense, you wouldn't let a captain just say,

·4· · · "I'm going to keep this in-house," when it's pervasive.

·5· · · You would do something about it, right?

·6· A· ·I wouldn't, but Captain Alexander did.

·7· Q· ·I thought you could overrule him or take it up to the

·8· · · next level if it was an 095?

·9· A· ·I could if I disagreed with his actions, but I agreed--

10· Q· ·So you thought it was a good idea that in this pervasive

11· · · environment of sexual harassment, involving, for all we

12· · · know, all 11 people that work there, you thought it was a

13· · · good idea to just let the captain handle it and not even

14· · · develop an official record, through interviews and

15· · · following the investigative procedures that you would

16· · · follow--

17· A· ·There was a record.

18· · · · · He dealt with the leadership of Lieutenant Nobach,

19· · · the 095.

20· · · · · It was clearly documented there.

21· · · · · His expectations were stated and the unit was--

22· · · participated in sexual harass ment training because it

23· · · was systemic within the unit.

24· Q· ·And the way you knew it was systemic within the unit is

25· · · because that's what he told you?
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·1· A· ·Yes.

·2· Q· ·Okay.· You have no personal knowledge?

·3· A· ·No.

·4· Q· ·Okay.· And you're okay with a major-- you agree that

·5· · · sexual harassment is a major offense, right?

·6· A· ·Yes.

·7· Q· ·You have to say it so she can-- so it's audible.

·8· A· ·Yes.

·9· Q· ·Thank you.

10· · · · · ·But it's your position, as you sit here today, that

11· · · even though it's a major offense, it was okay to deal

12· · · with it simply through 095s?

13· A· ·The biggest violation out of this was the fact that there

14· · · was a lack of leadership in the unit preventing this from

15· · · happening.

16· · · · · This type of behavior was accepted, and Lieutenant

17· · · Nobach was responsible for that.

18· · · · · Lieutenant Nobach was counseled.

19· · · · · Captain Alexander stated his expectations very

20· · · clearly in the 095 and said, "This will stop"-- don't

21· · · quote me.· I don't know exactly what he said in the 095.

22· · · I haven't seen it for a while, but he put an immediate

23· · · stop to the behavior, and then he provided training to

24· · · the whole unit that addressed this problem.

25· · · · · When you have a whole unit that is participating in



·1· · · this kind of behavior, and they're all accepting of this

·2· · · behavior, how do you hold one person accountable for

·3· · · those actions?

·4· · · · · First of all, it was Lieutenant Nobach who was

·5· · · sitting there when the other gal came up behind him and

·6· · · actually committed what I would call the sexual

·7· · · harassment.· He was a recipient of it.

·8· · · · · All that being said, it was under his leadership,

·9· · · and he should have made it stop immediately.

10· · · · · It should have never gotten to the point where it

11· · · was.

12· Q· ·You're parroting what you were told by Alexander, right,

13· · · because you have no personal knowledge of anything?

14· A· ·I am giving you my personal opinion based on the

15· · · information that he provided to me when he investigated

16· · · it at his level.

17· Q· ·So what do you think the worst event that happened in

18· · · that unit was, the worst event?

19· A· ·I don't know.

20· Q· ·You don't know, and you don't know if the worst event was

21· · · the breast-touching incident.· There could have been

22· · · something worse, correct?

23· A· ·There could have been.

24· Q· ·And the only way to find that out would be to actually

25· · · interview people that worked there, right?
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·1· A· ·Yes.

·2· Q· ·And that was not done, right?

·3· A· ·Correct.

·4· Q· ·And that was fully-- with your full agreement?

·5· A· ·Yes.

·6· Q· ·Okay.

·7· A· ·Had we had a victim that stepped forward, we would have

·8· · · done something probably more in-depth, I guess.

·9· Q· ·That's an interesting point.

10· · · · · "If I had a victim come forward, I would have done

11· · · something more," right?

12· · · · · How do you go about finding if there are other

13· · · victims?· What do you do?

14· · · · · You do an investigation, right?

15· · · · · And you interview the witnesses--

16· · · · · · · · · · · · ·MR. MARLOW:· I will object.

17· · · · · ·If he could ask one question and allow the witness

18· · · to answer, then maybe--

19· · · · · · · · · · · · THE COURT:· One question at a time.

20· · · · · · · · · · MR. SHERIDAN:· Sorry.

21· Q· ·(By Mr. Sheridan)· Isn't it true that the way you find

22· · · out if there are other victims, is you do an

23· · · investigation, you follow the rules, you send in two

24· · · people at a time, you record the statements, and then you

25· · · make a decision as to what needs to be done to Lieutenant



·1· · · Nobach, not before--

·2· A· ·If you're looking for additional victims, that would be

·3· · · the way to go, yes, but in this case we didn't have

·4· · · anybody who appeared to be victims.

·5· Q· ·How do you know that?

·6· A· ·Because everybody was actively participating in this kind

·7· · · of behavior and laughing about it.

·8· Q· ·How do you know that?

·9· A· ·Because that's what Captain Alexander told me.

10· Q· ·Right.

11· A· ·Yeah.

12· Q· ·In 2016 you were a public official, correct, under the

13· · · whistleblower code?

14· A· ·"A public official under the whistleblower code"?

15· Q· ·Yes.

16· A· ·I'm not sure.

17· · · · · I know that whistleblower complaints were handled

18· · · through our human resources division.

19· Q· ·Well, for whistleblower complaints pertaining to, what,

20· · · retaliation, were handled through them?

21· A· ·Would be handled through HR, yes, human resources.

22· Q· ·You held-- what was your job title gain, sir?

23· A· ·I was commander of the office of professional standards.

24· Q· ·Okay.· And you were identified as a public official,

25· · · right?



·1· A· ·I don't know.

·2· · · · · ·I guess I considered myself a public official the

·3· · · minute I became a trooper, but I don't know what your

·4· · · definition is, so I don't know.

·5· Q· ·Well, we talked about this during your deposition, didn't

·6· · · we?

·7· A· ·I don't remember.

·8· Q· ·Okay.

·9· A· ·I bet you do.

10· Q· ·Let's take a look at-- let's take a look at Exhibit

11· · · No. 113.

12· · · · · It might be over there to your right, sir.

13· · · · · It would be a full book, Exhibit No. 113.

14· · · · · I will look over here and see if I see it.

15· · · · · · · · · · · · THE COURT:· While you do that, there

16· · · have been additional people that have joined the Zoom

17· · · meeting.

18· · · · · I just want to instruct you that you are prohibited

19· · · from recording the proceedings in any way.· We can only

20· · · have one official record.

21· · · · · You are also prohibited from taking screenshots of

22· · · the screen that show the witness.

23· · · · · Any violation of my order is basis for being held in

24· · · contempt and sanctions.

25· · · · · · · · · · · · THE WITNESS:· It looks like 113 is



·1· · · split between two books.

·2· · · · · What page are you going to?

·3· Q· ·(By Mr. Sheridan)· I think you can stick with that one

·4· · · and we'll be okay.

·5· A· ·Okay.

·6· Q· ·Sir, if you will go to Page 166.

·7· A· ·I don't think my page numbers aren't matching yours.

·8· Q· ·Okay.· I'm going to take a look and see.

·9· A· ·I am looking at a general order for the patrol.

10· · · · · Is that what you're looking at?

11· Q· ·Yeah, I need to get you to the chapter.

12· · · · · It is Chapter 8.

13· · · · · From there we will go to 166.

14· A· ·So I'm still in 113, right?

15· Q· ·Yeah, 113.

16· · · · · Go to Chapter 8.

17· A· ·I am still on general orders in 113.

18· Q· ·Flip about halfway through.

19· · · · · ·You will see it is divided up by chapters.

20· · · · · There was a time you were familiar with this book,

21· · · right?

22· A· ·Yeah, more familiar than I am now.

23· Q· ·Okay.

24· A· ·So I don't have a 166.

25· Q· ·Look for the chapters first, and you will see there's



·1· · · Chapter 1, 2, 3, 4.

·2· · · · · I can take it from you and help you, if need be.

·3· A· ·Okay.· There's no 166, but I think I'm getting close to

·4· · · what you're looking at.

·5· · · · · Are you looking at the rules of conduct?

·6· · · · · · · · · · · · THE COURT:· Captain Saunders, I saw

·7· · · you looking over at the other screen.

·8· · · · · There is a screen right behind you, if that's

·9· · · easier.

10· · · · · · · · · · · · MR. SHERIDAN:· Thank you.· That is

11· · · easier.

12· · · · · · · · · · · · THE WITNESS:· What I have here in 113

13· · · isn't matching what you have.

14· Q· ·(By Mr. Sheridan)· I don't think you're in Chapter 8.

15· · · · · If you'll look at the screen, sir, it will make it a

16· · · lot easier.

17· · · · · This is Chapter 8 under "Rules of conduct," and it

18· · · say, "Methods of submitting a whistleblower complaint,"

19· · · okay.

20· · · · · If you look at Item 1, one way is it could be

21· · · reported to the state auditor's office, and you

22· · · understood that, correct?

23· A· ·Mm-hm.

24· Q· ·That's a "yes"?

25· A· ·Yes.



·1· Q· ·Thank you.

·2· · · · · And then on No. 2, "The following are methods for

·3· · · reporting or submitting a whistleblower complaint," and

·4· · · it says, "A, directly to the agency designee."

·5· · · · · Were you the agency designee, sir?

·6· A· ·No.· That would have been Dr. Lastimado in human

·7· · · resources.

·8· Q· ·Okay.· So it says--

·9· A· ·"Lastimado."

10· Q· ·It says the agency designee includes the deputy chief.

11· · · · · In 2016, who was the deputy chief?

12· A· ·Randy Drake.

13· Q· ·Randy Drake--

14· A· ·I'm sorry, he was assistant chief.· There wasn't a deputy

15· · · chief.

16· Q· ·Okay.· All right.

17· · · · · And who was the commander of the office of

18· · · professional standards?

19· A· ·That was me.

20· Q· ·Okay.· So this policy is the policy that was in place --

21· · · it's already been admitted -- in 2016?

22· A· ·Okay.

23· Q· ·So would you agree sir, that assuming that's right, you

24· · · were an agency designee?

25· A· ·It appears I was one of the designees, yes.
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·1· Q· ·All right.· And you did-- basically from March on, you

·2· · · had received the information about the report from

·3· · · Trooper Santhuff regarding the breast-rubbing incident,

·4· · · right?

·5· A· ·Yes.

·6· Q· ·And you considered that to be or at the time you

·7· · · considered him to be the whistleblower, correct?

·8· A· ·I didn't give it much thought, but yes, I would say he

·9· · · was the whistleblower.

10· Q· ·And he was a whistleblower, and you received the

11· · · complaint, and in your mind the behavior of Lieutenant

12· · · Nobach was gross mismanagement, right?

13· A· ·Yes.

14· Q· ·Okay.· All right.

15· A· ·But it was already being addressed through HRD.

16· Q· ·Well, you don't know that either, do you, sir?

17· A· ·Yes.

18· Q· ·So it's fair to say that you did nothing with this

19· · · information, in terms of reporting it to the state

20· · · auditor, right?

21· A· ·No.

22· · · · · ·HRD did that, I said.

23· Q· ·How do you know that they reported it?

24· A· ·Because I talked to Captain Travis Mathesen, who oversees

25· · · Dr. Lastimado in the human resources division, and
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·1· · · confirmed that they did that.

·2· Q· ·So you actually ensured that the whistleblower complaint

·3· · · filed or stated by Trooper Santhuff, you ensured that it

·4· · · got to where it was supposed to go?

·5· A· ·Yes.

·6· Q· ·And so you are sure that based on your conversation with

·7· · · Mathesen, that his subordinate passed that complaint on

·8· · · to the state auditor?

·9· A· ·I was told he did.

10· Q· ·Perfect.· Thank you.· Okay.· And I gather then because

11· · · you had done your bit, you had no further-- you took no

12· · · further action regarding investigating or anything like

13· · · that?

14· A· ·I think we've already said that, yes.

15· Q· ·Okay.· And it's true, is it not, that if Trooper Santhuff

16· · · was in a hostile environment himself, that was not

17· · · something that your organization dealt with, right?

18· A· ·No, it would be.

19· Q· ·It would be?

20· A· ·Yeah, if there was retaliation or a hostile work

21· · · environment, that's something that we could potentially

22· · · investigate.

23· Q· ·Okay.· Well, you became aware of such a complaint, right?

24· A· ·Yes.

25· Q· ·Okay.· When was that?
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·1· A· ·I can't quote dates to you, but it was after the sexual

·2· · · harassment complaint.

·3· Q· ·Okay.· And you learned that Trooper Santhuff had

·4· · · basically told, I guess, Captain Alexander and ultimately

·5· · · the information came to you, that he felt that Nobach was

·6· · · retaliating against him for having reported the

·7· · · breast-rubbing incident, right?

·8· A· ·Yes.

·9· Q· ·Okay.· Now, I am going to ask you, do you have Exhibit

10· · · No. 98 handy?

11· · · · · I will take a look here.

12· · · · · I think you probably have it, sir.

13· A· ·These?

14· Q· ·No.

15· · · · · It would be one of these.

16· · · · · It would be a black one as well.

17· A· ·It's 164-- 113, 164, 227, 245, 260, 261, and 113.

18· Q· ·113, yes-- well, I have-- I am going to take some of

19· · · these back from you, sir, if I may, and perhaps I can

20· · · find them.

21· A· ·There is one back here that is 43 to 112--

22· Q· ·There we go.· Thank you.

23· · · · · ·Okay.· Do you have it in front of you, sir?

24· A· ·Yes.

25· Q· ·This is a--



·1· · · · · · · · · · · · MR. SHERIDAN:· This is admitted,

·2· · · right?

·3· · · · · · · · · · · · THE COURT:· No.

·4· · · · · · · · · · · · MR. SHERIDAN:· Oh, it's not.· Okay.

·5· Q· ·(By Mr. Sheridan)· This is a document that Ryan Santhuff

·6· · · wrote around October 20th and sent to your subordinate,

·7· · · Bruce Maier; is it not?

·8· A· ·I don't know which page you're referring to yet.

·9· Q· ·98.· I'm sorry.

10· A· ·98?

11· Q· ·Yes, please.

12· · · · · Okay.· It's a couple pages.

13· · · · · Just take a moment to look at it.

14· A· ·Okay.

15· Q· ·And this document came into your possession on October

16· · · 25th; did it not?

17· A· ·October 25th?

18· Q· ·Yeah.

19· · · · · Do you have a recollection-- you have a recollection

20· · · of having read this document; do you not?

21· A· ·Yes.

22· Q· ·Fair enough.

23· · · · · All right.· Just so we can nail down when you got

24· · · it, I have a document here that I think may refresh your

25· · · recollection.



·1· · · · · I'm going to have it marked and then show it to you

·2· · · and just have you look at it, but don't say anything.

·3· · · · · · · · · · · · THE COURT:· Is that a new exhibit?

·4· · · · · · · · · · · · MR. SHERIDAN:· yeah.

·5· · · · · · · · · · · · THE COURT:· Does Defense have a copy

·6· · · of it?

·7· · · · · · · · · · · · MR. SHERIDAN:· yes.

·8· · · · · · · · · · · · THE COURT:· So this would be 264.

·9· · · · · · · · · · · · MR. SHERIDAN:· 264.· Thank you.

10· · · · · I am going to hand the witness what's been marked

11· · · for identification as Exhibit No. 264.

12· Q· ·(By Mr. Sheridan)· What I'm doing here is seeking to

13· · · refresh your recollection, so I want you to look at the

14· · · top header and then look at the document, and then I'm

15· · · going to ask you the question whether or not this

16· · · refreshes your recollection as to when you received the

17· · · document.

18· A· ·So this came to me from Bruce Maier on the 21st of

19· · · October.

20· Q· ·Okay.

21· A· ·2016.

22· Q· ·Fair enough.

23· · · · · Thanks very much.

24· · · · · Let me take that back, and I will just put that over

25· · · here.



·1· · · · · 21st, got it.

·2· · · · · All right.· And when you got this document, I gather

·3· · · you read it?

·4· A· ·Yes.

·5· Q· ·All right.· And did you direct a certain action be taken

·6· · · as a result of this document?

·7· A· ·I believe we completed a preliminary investigation.

·8· Q· ·And what was the subject matter of the investigation?

·9· A· ·Retaliation.

10· Q· ·Okay.

11· A· ·Harassment.

12· Q· ·Is it fair to say that would have been in the October

13· · · timeframe?

14· A· ·Yes.

15· Q· ·Okay.

16· A· ·I would hope so.

17· Q· ·Okay.· And let me check something real quick.

18· · · · · I would like, if you would, to take a look at-- let

19· · · me just see.

20· · · · · I am on the first page, and I'm at the top of-- I'm

21· · · at the top of the second paragraph.

22· A· ·Okay.

23· Q· ·And--

24· · · · · · · · · · · · ·MR. SHERIDAN:· Oh, I should offer

25· · · this.



·1· · · · · Plaintiff offers Exhibit No. 98.

·2· · · · · · · · · · · · THE COURT:· Any objection?

·3· · · · · · · · · · · · MR. MARLOW:· This witness can't

·4· · · authenticate this document, Your Honor, so yes.

·5· · · · · ·Objection; authentication.

·6· · · · · · · · · · · · THE COURT:· I got confused between 264

·7· · · and 98, whether he recognized it or not.· Sorry.

·8· Q· ·(By Mr. Sheridan)· I will just clarify.

·9· · · · · You recognize that memo from Trooper Santhuff, and

10· · · you read it, right?

11· A· ·Yes, e-mail-- I don't know if this is exactly the one,

12· · · but I'm assuming it is, so yes.

13· · · · · · · · · · · · THE COURT:· All right.· Exhibit No. 98

14· · · is admitted.

15· · · · · · · · · · · · MR. SHERIDAN:· Thank you.

16· · · · · · · · · · · · · · · · (Exhibit No. 98 admitted

17· · · · · · · · · · · · · · · · ·into evidence.)

18· Q· ·(By Mr. Sheridan)· Now, let's look at the top-- the first

19· · · sentence of the second paragraph.

20· · · · · · · · · · · · MR. SHERIDAN:· May it be published?

21· · · · · · · · · · · · THE COURT:· Yes.

22· · · · · · · · · · · · MR. SHERIDAN:· Thank you.

23· Q· ·(By Mr. Sheridan)· Look at the first sentence of the

24· · · second paragraph.

25· A· ·Yes.



·1· Q· ·He writes, "At the beginning of our meeting on October

·2· · · 3rd"-- and he's writing to Sergeant Maier, your

·3· · · investigator, right?

·4· A· ·Right.

·5· Q· ·He says, "At the beginning of our meeting on October 3rd,

·6· · · you asked me if I knew why we were having a meeting.  I

·7· · · told you I believed it was regarding the deletion of

·8· · · e-mails to avoid a pending public disclosure request.

·9· · · · · "You advised I was incorrect and the meeting was

10· · · about two issues filed in an IIR by Captain Alexander."

11· · · · · It goes on from there.

12· · · · · You became aware in this document that there was

13· · · also a question of-- an allegation of deleting e-mails to

14· · · avoid a public records disclosure, correct?

15· A· ·I'm sorry, I was still reading.

16· · · · · Could you ask me one more time?

17· Q· ·Oh, sure.

18· · · · · It's true, is it not, that in reading this document,

19· · · you became aware that not only had Trooper Santhuff

20· · · complained that he was being retaliated against by

21· · · Nobach, but also he complained that there was a 2014

22· · · incident involving a King airplane that was not made

23· · · available to the governor.

24· · · · · You understood that from reading this, right?

25· A· ·No, I didn't see that as a complaint.



·1· · · · · He said he believed it was regarding the deletion of

·2· · · the e-mails to avoid a public disclosure request.

·3· · · · · That's not a complaint.· To me that's something that

·4· · · he believed they were meeting about, apparently.

·5· Q· ·Okay.· So when you read this about the e-mails-- you

·6· · · understood the other two things needed investigating,

·7· · · right?

·8· A· ·Yes.

·9· Q· ·Okay.· But it's your testimony that in reading this about

10· · · "I believed it was regarding the deletion of e-mails to

11· · · avoid a pending public disclosure request," you didn't

12· · · take that as a complaint?

13· A· ·No.

14· Q· ·Okay.· And now, if you would, turn over to the next page.

15· · · · · The top paragraph-- the top full paragraph begins,

16· · · "Although not associated with the IIR, we also discussed

17· · · further unethical and potentially criminal behavior

18· · · regarding deletion of e-mail to avoid pending public

19· · · disclosure requests, possible mayday requests.

20· · · · · "I explained an incident where Lieutenant Nobach

21· · · advised the pilots of a public disclosure request that

22· · · was coming, and he said he needed us to delete our

23· · · e-mails to prevent disclosure.

24· · · · · "Lieutenant Nobach instructed all the pilots to log

25· · · into the e-mail accounts, delete our 'deleted' folder and



·1· · · showed us how to access an e-mail recovery folder and

·2· · · delete those also.

·3· · · · · "Trooper Noll also remembers the incident and

·4· · · believes the public disclosure request pertains to the

·5· · · mayday protest"-- it goes on.

·6· · · · · Sir, is it your testimony that after reading this,

·7· · · you still didn't think it was a complaint?

·8· A· ·Well, I don't know where in the timeline we investigated

·9· · · this, but we did investigate this allegation.

10· · · · · I don't know if it was before this letter, if it was

11· · · already in progress, or if it was initiated afterwards,

12· · · but--

13· Q· ·It's true that it wasn't investigated until 2017, right?

14· A· ·I don't know.

15· · · · · I would have to see the documents, to be honest with

16· · · you.

17· Q· ·Can you think of any business reason for delaying the

18· · · investigation of this e-mail claim?

19· A· ·Any business reason to delay it?

20· Q· ·Yes, to not-- because-- I mean, there was an

21· · · investigation regarding King air, there was an

22· · · investigation regarding retaliation, but there was no

23· · · investigation of this destruction of e-mail issue at the

24· · · time.

25· · · · · I'm asking whether you know whether there was a
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·1· · · business reason for delay.

·2· A· ·Well, there's not enough information in the two

·3· · · paragraphs that we have gone over for me to investigate

·4· · · it.

·5· Q· ·Isn't it though the responsibility of you and your

·6· · · subordinates, when you get something that is a complaint,

·7· · · that you are supposed to start a case log and just give

·8· · · it an IRR (sic.) and make decisions from there?

·9· A· ·An "IIR."

10· · · · · ·Not necessarily.

11· · · · · We provide the information to the district commander

12· · · or division commander, in this case, and he makes the

13· · · decision on whether he wants to move forward with the

14· · · complaint.

15· Q· ·"Whether he wants"-- I'm sorry?

16· A· ·To move forward with the complaint.

17· Q· ·And who was that?

18· A· ·That was Captain Alexander, I believe.

19· Q· ·So this was given to Captain Alexander to make a decision

20· · · as to whether it moved forward?

21· A· ·I'm sure that Captain Alexander was aware of this letter,

22· · · but I-- again, timelines-- I can't recall timelines back

23· · · that far to tell you the sequence of events.

24· Q· ·Okay.· When the investigation was done in 2017, did you

25· · · become aware of whether or not some of the witnesses
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·1· · · verified that these facts, as I've just summarized for

·2· · · you, actually happened?

·3· A· ·We weren't able to verify that it happened, I don't

·4· · · believe.

·5· · · · · There were a lot of people we tried to get ahold of

·6· · · that wouldn't respond back to us, so we--

·7· Q· ·Isn't it true that four or five people actually said it

·8· · · happened?

·9· A· ·I don't believe so.

10· Q· ·Okay.· Would you agree with me that-- let's say four or

11· · · five people actually said it happened.

12· · · · · That would be significant evidence that would weigh

13· · · in favor of making a finding that something happened?

14· A· ·I can't tell you without going back and refreshing my

15· · · memory about the particulars.

16· · · · · There would be times where it may not be a violation

17· · · and there are times when it definitely would be.

18· Q· ·Okay.· Can you tell us, do you remember reading all the

19· · · statements written-- that were taken by your people?

20· A· ·No, I don't, as I sit here now, no.

21· Q· ·Fair enough.

22· · · · · Okay.· In this case, when the 2017 investigation

23· · · actually happened, and people were actually interviewed

24· · · and recorded and their statements were transcribed, was

25· · · it Johnny Alexander that made the decision that there

markrose
Highlight



·1· · · wasn't enough evidence?

·2· · · · · Let me spare you the memory issue first and let me

·3· · · ask you:

·4· · · · · Was it his responsibility to make the decision?

·5· A· ·Well, not necessarily.

·6· · · · · There were a lot of complaints that were made by

·7· · · Santhuff that we investigated, and some of those rose to

·8· · · the assistant chief, and I believe others were handled at

·9· · · Captain Alexander's and my level, and I can't remember

10· · · which went where, to be honest with you.

11· Q· ·Okay.

12· A· ·There were many.

13· Q· ·Fair enough.

14· A· ·I know that-- did I say "Chief Drake"?

15· · · · · Cheer Drake was the assistant chief at the time.

16· · · · · He was aware of all of the complaints that we

17· · · investigated, and even the ones that myself and Captain

18· · · Alexander reached a decision on, he was informed of those

19· · · and agreed with our actions.

20· Q· ·Okay.· And you know he agreed with your actions because

21· · · he told you?

22· A· ·Because he was very well informed by myself and Captain

23· · · Alexander of all of this.

24· Q· ·Okay.· I just want to get something in the record from

25· · · your deposition.



·1· · · · · Let me just ask you this:

·2· · · · · "You understood, did you not, that the behavior by a

·3· · · supervisor to a direct-report female was gross

·4· · · mismanagement," and you said, "Absolutely."

·5· · · · · You agree with that?

·6· A· ·Could you read it to me one more time?

·7· Q· ·Yeah.

·8· · · · · ·"You understood, did you not, that behavior by a

·9· · · supervisor to a direct-report female was gross

10· · · mismanagement," and you said, "Absolutely."

11· · · · · ·You agree with that?

12· A· ·Sure.

13· · · · · · · · · · · · THE COURT:· Is this a good time to

14· · · take our 15-minute break?

15· · · · · · · · · · · · MR. SHERIDAN:· yes.

16· · · · · · · · · · · · THE COURT:· All right.· Members of the

17· · · Jury, we are going to take our 15-minute recess.

18· · · · · · · · · · · · COURT BAILIFF:· All rise.

19· · · · · · · · · · · · THE COURT:· We will resume at 3:05.

20· · · · · · · · · · · · · · · · · (Recess 2:49 to 3:03 p.m.)

21· · · · · · · · · · · · THE COURT:· Thank you.· Please be

22· · · seated.

23· · · · · Anything we need to address before we bring in the

24· · · jury?

25· · · · · · · · · · · · MR. SHERIDAN:· No, Your Honor.



·1· · · · · · · · · · ·THE COURT:· Okay.· The one thing I

·2· ·realized too late is that I started reading the

·3· ·Washington Pattern Instructions on depositions, but it

·4· ·was impeachment, so I should not have done that, but I

·5· ·don't think there's anything that needs to be done.

·6· · · · · · · · · · · MR. BIGGS:· No objection, Your Honor.

·7· · · ·I do have one issue though.

·8· · · ·There's a witness that's going to come on called

·9· ·Paul Speckmaier after this witness, but so we don't have

10· ·to interrupt--

11· · · · · · · · · · ·THE COURT:· It is not going to happen

12· ·today probably, right?

13· · · · · · · · · · · MR. BIGGS:· Well, I don't know how

14· ·long we have left here.

15· · · · · · · · · · · MR. SHERIDAN:· Not much.

16· · · · · · · · · · · THE COURT:· Okay.

17· · · · · · · · · · ·MR. BIGGS:· Okay.· But here is the

18· ·issue with Speckmaier: He has a lot of things to say

19· ·about Lieutenant Nobach, most of which are excluded by

20· ·motions in limine.

21· · · ·I would like to make sure that the witness is

22· ·cautioned in advance that he can't talk about other

23· ·things that aren't part of this case, like what others

24· ·think about the lieutenant, history.

25· · · ·He left the department before this thing-- this case



·1· ·ever happened.

·2· · · · · · · · · · ·THE COURT:· I rely on attorneys to

·3· ·instruct their witnesses what the motions in limine are.

·4· · · · · · · · · · ·MR. BIGGS:· Okay.

·5· · · · · · · · · · ·COURT BAILIFF:· All rise.

·6· · · · · · · · · · ·THE COURT:· But let me know if I need

·7· ·to do anything.

·8· · · · · · · · · · ·MR. BIGGS:· Sure.

·9· · · · · · · · · · · · · · · · · · · · · · ·(Jury enters.)

10· · · · · · · · · · ·THE COURT:· Thank you.· Please be

11· ·seated.

12· · · ·Members of the Jury, Mary told me that some of you

13· ·were wondering why I was giving the Zoom instructions.

14· · · ·We have a presumption in our state that our courts

15· ·are open to the public, and that is to make sure that we

16· ·are all accountable, and the public has a right to know

17· ·what's happening in the courts.· That is just part of one

18· ·of the great things of our system.

19· · · ·Right now, given COVID-19 and the restrictions on

20· ·the amount of people that we can have in the courtroom--

21· ·typically all of you would be seated over there, and

22· ·anybody could come and watch the trial, but because we

23· ·need to make special arrangements due to COVID-19 and the

24· ·social distancing, we have spread you out the way that we

25· ·have, which means that we cannot have as many people come



·1· · · into the courtroom, and we cannot have as many people in

·2· · · the gallery.

·3· · · · · In order to have a balance of safety and also our

·4· · · open court, which is a constitutional right, we have

·5· · · created a Zoom link similar to what we did during jury

·6· · · selection, so that anybody that wants to watch the

·7· · · witness testifying or hear the proceedings can do so, so

·8· · · that's the reason why we have the Zoom link going.

·9· · · · · All right.· And I believe that there is a new person

10· · · that has been admitted into the Zoom meeting, and I just

11· · · want to instruct everybody that is watching the

12· · · proceeding via Zoom that you are prohibited from

13· · · recording the proceeding.· We only have one official

14· · · record.

15· · · · · You are also prohibited from taking screenshots of

16· · · the witness or whatever you are able to see on the

17· · · screen.

18· · · · · A violation of my order is basis for sanctions, and

19· · · you could be held in contempt.

20· · · · · Thank you.

21· · · · · Mr. Sheridan?

22· · · · · · · · · · · · ·MR. SHERIDAN:· Yes.· Thank you.

23· Q· ·(By Mr. Sheridan)· I just wanted to refresh your

24· · · recollection again on when I asked you about Exhibit

25· · · No. 98, which was the e-mail sent from Ryan Santhuff to



·1· · · Detective Sergeant Maier on October 20th, 2016, and then

·2· · · forwarded to you-- you told us it was forwarded to you on

·3· · · the 21st, but I wonder, can you tell us what time you

·4· · · received it, what time in the day?

·5· A· ·It's marked, "7:02 a.m."

·6· Q· ·Well, my apologies, that wasn't how I was supposed to go

·7· · · about it, but we got it in.· Thank you.

·8· · · · · · · · · · · · MR. SHERIDAN:· I have no further

·9· · · questions.

10· · · · · · · · · · · · THE COURT:· All right.· Any

11· · · questioning from the defense?

12· · · · · · · · · · · · MR. MARLOW:· Yes, Your Honor.· Thank

13· · · you.

14· · · · · · · · · · · · · ·CROSS-EXAMINATION

15· · · BY MR. MARLOW:

16· Q· ·Good afternoon, Captain Saunders.

17· · · · · ·How are you doing today?

18· A· ·Good.

19· Q· ·You are retired from the state patrol, correct?

20· A· ·Yes.

21· Q· ·How long did you spend with the state patrol, sir?

22· A· ·Just short of 33 years.

23· Q· ·And I will apologize upfront for yelling at you, but I

24· · · have to make sure the jurors in the back can hear me as

25· · · well, and I tend to-- my voice goes down.



·1· · · · · ·And you've retired as the commander of the office of

·2· · · professional standards, correct?

·3· A· ·Yes.

·4· Q· ·Okay.· What was your understanding of the role of the

·5· · · office of professional standards within the state patrol?

·6· · · What did it do?

·7· A· ·What did I do specifically as a commander?

·8· Q· ·What did the office of professional standards, the

·9· · · section you oversaw, what was its purpose within the

10· · · state patrol?

11· A· ·So my role as the commander was to oversee the

12· · · administrative investigations and to ensure that there

13· · · was equity in the investigations and in discipline that

14· · · was issued or not issued, and then I-- I had two

15· · · lieutenants at the time that worked for me that had

16· · · direct oversight of the investigations with the

17· · · investigators.

18· · · · · All we employed were sergeants to do the

19· · · investigations.

20· · · · · At the time, at least when this e-mail came to me in

21· · · October, we had two lieutenants.

22· · · · · I was later to reduced to one lieutenant.

23· Q· ·Okay.· And with regard to the role of OPS within

24· · · Washington State Patrol, what did OPS do within

25· · · Washington State Patrol?· What was its function?



·1· A· ·To investigate allegations made against state patrol

·2· · · employees.

·3· Q· ·Thank you.

·4· · · · · And you were also what's been referred to as the

·5· · · standards officer, correct?

·6· A· ·Yes.

·7· Q· ·Now, there's some confusion about where you had what was

·8· · · referred to as concurrence authority and where you

·9· · · didn't.

10· · · · · Can you tell us-- just explain what concurrence

11· · · authority is and then tell us where you had it and where

12· · · you didn't?

13· A· ·I had concurrence authority on any issue, really, that

14· · · was brought to my attention by a district or division

15· · · commander, whether it was investigated by us or not.

16· · · · · As the standards officer, I was a subject matter

17· · · expert regarding discipline within the agency and

18· · · employee investigations, so when we talk about what I

19· · · did, there's a lot-- there's a lot bigger umbrella than

20· · · what we just talked about here today.

21· · · · · As a standards officer, commanders would come to me

22· · · and talk to me about the allegations made against their

23· · · employees and say, "What have we done in the past?

24· · · What's consistent with how we've handled these types of

25· · · situations?"



·1· · · · · That was a pretty good measuring tool most of the

·2· · · time.

·3· · · · · There were times when it was said, "What we did in

·4· · · the past wasn't good, we need to change our ways,"

·5· · · because things have changed-- have evolved in society,

·6· · · but we would always sit down and talk about the

·7· · · allegations that were made and then determine which way

·8· · · to go with that, whether it be to a formal OPS

·9· · · investigation, whether it would be an OPS administrative

10· · · investigation that would be handled by the district or

11· · · the division, or whether they would handle it at the

12· · · local level within their district or division.

13· · · · · Understand, they're the ones that ran their area, so

14· · · a district commander of the Seattle area, he oversaw I

15· · · don't know how many employees, but he oversaw all the

16· · · activities that occurred within that-- well, it was

17· · · District 2 for us in the Seattle area.

18· · · · · I was an advisor to them in that regards, but a

19· · · concurrence officer when it came to how to proceed.

20· · · · · If they brought an allegation to me and we talked

21· · · about it, and they said, "I want to handle it at my

22· · · level," and I said, "No," that's when we would elevate it

23· · · to the assistant chief for decision.

24· Q· ·And did that sort of elevation ever occur?

25· · · · · Did you ever experience that sort of disagreement--



·1· · · would it be a fellow captain?

·2· A· ·Yes.

·3· Q· ·So did you ever experience that sort of disagreement with

·4· · · a fellow captain?

·5· A· ·Yes.

·6· Q· ·What happened?· Tell us about that story.

·7· A· ·There was an allegation made against an employee.

·8· · · · · Do you want me to give not specifics about the

·9· · · investigation--

10· Q· ·You probably shouldn't give specifics about that

11· · · investigation.

12· · · · · Just tell us about the process of what happened when

13· · · you had a disagreement.

14· A· ·So at the end of an investigation, the appointing

15· · · authority, the captain, makes a decision whether he

16· · · believes that the allegations were found to be true, and

17· · · based on that, he does what's called an administrative

18· · · insight, and he lists everything that-- all the

19· · · allegations that occurred, details about the

20· · · investigation, and then a final finding on whether they

21· · · believe discipline should be issued or not.

22· · · · · They bring that to me, we talk about it, and if

23· · · we're in agreement with where that's going, then we

24· · · proceed with that plan.

25· · · · · If we're not in agreement, then we take that to the



·1· · · assistant chief who makes a decision, and overrides both

·2· · · of our decisions, potentially.

·3· Q· ·Okay.· So would then one of the appointed authorities or

·4· · · one of the district captains, would they be able to

·5· · · simply come to you and discuss this with you and disagree

·6· · · with you and just say, "I will just do it my way"?

·7· A· ·No.

·8· Q· ·That could not happen?

·9· A· ·No.

10· · · · · There were peers to me, but the OPS commander had

11· · · some unique positional authority, I guess, because

12· · · ultimately if I went to an assistant chief and said,

13· · · "This isn't consistent with what we've done and the way

14· · · we should do things," that's when I would ask the AC to

15· · · step in, the assistant chief.

16· · · · · If they agreed with me, then they would intervene.

17· · · · · If not, they certainly had the option of going with

18· · · the district commander, but because I had maybe a broader

19· · · knowledge of the disciplinary standards in the agency,

20· · · usually they agreed with my position and things were

21· · · changed, and that happened on occasion for different

22· · · issues.

23· Q· ·So it's that institutional knowledge you have throughout

24· · · the state patrol as the commander of OPS that grants you

25· · · that additional sort of gravitas or authority?



·1· A· ·Right, and we investigated or reviewed, I should say, all

·2· · · uses of force, all pursuits statewide, any kind of damage

·3· · · to equipment, loss of equipment.

·4· · · · · ·That's what the FLUP I talked about earlier, fleet

·5· · · loss or damage to equipment, use of force, pursuits--

·6· · · have I got that right?

·7· · · · · So those things were all reviewed by our office, by

·8· · · either myself or lieutenants-- actually, both the

·9· · · lieutenants and myself.

10· · · · · The lieutenants reviewed it first.· If they

11· · · approved, then it would come to me, and I would review

12· · · all of them.

13· · · · · When we are talking "pursuits," the agency had, on

14· · · average, probably 1,200 to 1,700 pursuits a year, so I

15· · · would look at every single one of those.

16· Q· ·I see.

17· · · · · Now, did you have, in your opinion, concurrence

18· · · authority over the Nobach-Biscay incident?

19· A· ·Yes.

20· Q· ·You did?

21· A· ·If I didn't agree with what Captain Alexander was

22· · · proposing, then I would have taken that to the assistant

23· · · chief and we would have done things, more than likely,

24· · · differently.

25· Q· ·Okay.· That kind of leads into my next question.



·1· · · · · Did you agree with the issuance of the 095 in

·2· · · relation to the circumstances in that initial Nobach and

·3· · · Biscay incident?

·4· A· ·Yes.

·5· Q· ·And why was that?

·6· A· ·There are different personalities in the patrol,

·7· · · therefore different types of leadership.

·8· · · · · Captain Alexander's leadership was one of the best

·9· · · in the agency.· We're talking about a guy who labored

10· · · over these types of issues.

11· · · · · He didn't talk to me about it once--

12· · · · · · · · · · · · MR. SHERIDAN:· Your Honor, objection,

13· · · 404(a).

14· · · · · · · · · · · · THE COURT:· Overruled.

15· · · · · · · · · · · · MR. MARLOW:· Thank you, Your Honor.

16· · · · · ·You go ahead.

17· · · · · · · · · · · · THE WITNESS:· He would come back to me

18· · · many, many times and say, "But I got this.· Are you sure

19· · · we're okay?"

20· · · · · He labored over these things, not just this issue,

21· · · but every issue he brought to OPS.

22· · · · · He was the most-- he's very compassionate, very

23· · · kind.· He really cares about his employees--

24· · · · · · · · · · · · MR. SHERIDAN:· Same objection, Your

25· · · Honor.



·1· · · · · · · · · · · · THE COURT:· Overruled.

·2· · · · · · · · · · · · THE WITNESS:· The reason I say this is

·3· · · because when he comes to me and we talk about these

·4· · · things, I know that he has looked into them very

·5· · · thoroughly.

·6· · · · · I realize that this-- what we did was based on

·7· · · conversations between he and I, but it's because of that

·8· · · relationship we had, that trust that we had, and my

·9· · · knowledge of how he handled things, that I was very

10· · · comfortable in the way he proceeded.

11· · · · · Now, there were other district commanders or

12· · · division commanders that I wouldn't have necessarily done

13· · · that with.

14· · · · · I might have asked more of them, but Captain

15· · · Alexander was one of the best, which is why he's an

16· · · assistant chief right now, to be honest with you.

17· Q· ·(By Mr. Marlow)· Could well be.

18· · · · · Now, you indicated that-- you used the term in

19· · · questioning by opposing counsel, "sexual harassment,"

20· · · that the Nobach and Biscay incident was sexual

21· · · harassment.

22· · · · · Do you recognize "sexual harassment" as a term of

23· · · art?

24· A· ·Yes.

25· Q· ·Okay.· And do you know whether or not then Captain and



·1· · · now Assistant Chief Alexander viewed it as sexual

·2· · · harassment after speaking to the people involved?

·3· A· ·I'm sorry, did he view it as sexual--

·4· Q· ·Did he view it as an incident of sexual harassment after

·5· · · speaking to the people involved, if you know?

·6· A· ·I wouldn't say he considered it harassment because,

·7· · · again, no offense to Lieutenant Nobach, but there was a

·8· · · mutual-- a relationship where there was banter back and

·9· · · forth, so when we talked about victims, I don't want to

10· · · say that there weren't any victims, maybe there was

11· · · somebody, like Ryan, who absolutely didn't agree with it,

12· · · but there was nobody who came forward, nobody we

13· · · identified as a victim.

14· · · · · Many people were participating in this activity, and

15· · · they were all consensually doing so, and nobody was

16· · · complaining about it.

17· · · · · That's a systemic problem within a division that

18· · · needs to be corrected, and you don't do that by taking

19· · · one guy and investigating him for sexual harassment.

20· · · It's a leadership issue.

21· · · · · You correct the leadership and you restate your

22· · · expectations of the work unit.

23· · · · · You say what's acceptable and what's not.

24· · · · · You set the standards, and you hold them accountable

25· · · to it.
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·1· · · · · After this was accomplished, there were no more

·2· · · issues, at least that came to my attention within that

·3· · · unit.· It stopped.

·4· Q· ·Okay.· And would that reason you just gave us be part of

·5· · · the reasons why then that the 095 issued to Lieutenant

·6· · · Nobach focused on a lack of leadership?

·7· A· ·Yes.

·8· Q· ·Now, there was some discussion as to whether you were a

·9· · · public official under the whistleblower law, and I think

10· · · you on the stand learned you actually were?

11· A· ·Apparently I was.

12· Q· ·Congratulations.

13· · · · · That was a while ago, so you can't do it anymore.

14· A· ·Yeah.

15· Q· ·Okay.· Are you familiar with the statutory definitions of

16· · · "whistleblower"?

17· A· ·You know, I've become more familiar with it now because

18· · · of the job that I'm working at now, but at the time, I

19· · · didn't pay much attention to the whistleblower statute

20· · · because everything that I had that was whistleblower went

21· · · right to HRD.

22· · · · · ·Dr. Lastimado was our expert on that, and he was the

23· · · one that handled those.

24· · · · · I knew that when they went to him, they were being

25· · · taken care of, and I didn't deal with the whistleblower



·1· · · issues beyond that.

·2· Q· ·And Dr. Lastimado--

·3· A· ·Yes.

·4· Q· ·Dr. Lastimado reported to Captain Mathesen, correct?

·5· A· ·Yes.

·6· Q· ·Okay.· And so Captain Mathesen would probably be more

·7· · · familiar with the statutory definition of "whistleblower"

·8· · · than you would?

·9· A· ·Yeah.

10· · · · · He's not in HRD anymore, but I'm sure he would be.

11· Q· ·Okay.· So when you referred to Mr. Santhuff as a

12· · · whistleblower, were you using that as a term of art?

13· · · · · On your direct testimony, you indicated that he was

14· · · a whistleblower.

15· A· ·Would I use that term-- what?

16· Q· ·Were you using it as a term of art?

17· · · · · Were you saying he statutorily met the definition of

18· · · whistleblower?

19· · · · · Is that what you were trying to say about

20· · · Mr. Santhuff or were you using it as a shorthand--

21· A· ·I'm not sure I understand the question, but he would have

22· · · been considered a whistleblower by me.

23· Q· ·Okay.

24· A· ·Based on what little I knew at the time of it.

25· Q· ·Okay.· Would it surprise you that Captain--
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·1· · · · · · · · · · · · MR. SHERIDAN:· Objection to whatever--

·2· · · it's hearsay, whatever is about to be said.

·3· · · · · · · · · · · · THE COURT:· Well, let's wait to see

·4· · · what the question is.

·5· · · · · · · · · · · · MR. SHERIDAN:· Okay.· I know when they

·6· · · start that way, that's where they're going.

·7· · · · · · · · · · · · THE COURT:· Don't answer the question

·8· · · until I have ruled.

·9· · · · · · · · · · · · THE WITNESS:· Okay.

10· Q· ·(By Mr. Marlow)· Okay.· Would it surprise you to know

11· · · that Captain Mathesen would disagree with your

12· · · assessment?

13· · · · · · · · · · · · MR. SHERIDAN:· Objection; hearsay.

14· · · · · · · · · · · · THE COURT:· That's not hearsay.

15· · · · · · · · · · · · MR. SHERIDAN:· Well, he's saying that

16· · · Mathesen said this.· That's hearsay.

17· · · · · · · · · · · · ·MR. MARLOW:· I am actually not saying

18· · · that, number one.· Number two, it's testimony--

19· · · · · · · · · · · · ·THE COURT:· Overruled.

20· Q· ·(By Mr. Marlow)· Would it surprise you to know that

21· · · Captain Mathesen disagreed with your assessment?

22· A· ·No, and especially not at the time because I had not a

23· · · lot of knowledge about the whistleblower program to begin

24· · · with.

25· Q· ·Okay.· When an issue would come to the office of



·1· · · professional standards for a determination whether you

·2· · · were going to keep it within the office of professional

·3· · · standards or whether you were going to let it go out to

·4· · · the district or be handled in some other way, did you

·5· · · have discussions with other people about whether-- how

·6· · · you handed those matters?

·7· A· ·Yes.

·8· · · · · Just a real quick, how we handled things:

·9· · · · · I had 12, 13 people in my office, administrative

10· · · staff and investigators, lieutenants, and myself.

11· · · · · Any time we had a complaint-- most of the times we

12· · · had a complaint, we would do what we called a roundtable.

13· · · · · Everybody would come back to one table, we would

14· · · talk about the allegations, we would look at the

15· · · information that was provided to us by the district or

16· · · division, and we would make a decision on how to advise

17· · · that commander on what to do with it next, so whether to

18· · · move forward with a formal investigation, whether to do

19· · · an investigation at their level, so we would have those

20· · · types of conversations.

21· · · · · The way we categorized an investigation was based on

22· · · a matrix that exists within the contract, the union

23· · · contract.

24· · · · · We had a level one, two, and three-- let me get this

25· · · right.



·1· · · · · We had three different levels, and depending on the

·2· · · severity, how many times they had had those types of

·3· · · complaints, would dictate how it would be elevated.

·4· · · · · We would categorize that complaint, and how it was

·5· · · categorized would also contribute to whether we

·6· · · investigated it or whether it went back into the field.

·7· · · · · The minor investigations went to the field most of

·8· · · the time.

·9· · · · · We had minor, major, and moderate.

10· · · · · Most of the minor and moderate went back out to the

11· · · field.· That was the majority of what we investigated.

12· · · · · ·We would investigate some moderates and all the

13· · · majors.

14· Q· ·Okay.· And those minor, major, middle--

15· A· ·Moderate.

16· Q· ·Moderate, was the matrix you mentioned?

17· A· ·Yes.

18· Q· ·Okay.· Now, we've heard some testimony regarding

19· · · something called a preliminary investigation.

20· · · · · What is that?

21· A· ·A preliminary investigation was conducted when you didn't

22· · · have enough information to make a decision one way or

23· · · another on whether an investigation should actually take

24· · · place.

25· · · · · There were oftentimes when we couldn't maybe-- an



·1· · · allegation came in and we didn't even know if the trooper

·2· · · was working that shift.

·3· · · · · There could have been different things that we

·4· · · weren't able to confirm on the initial look at that, and

·5· · · we would have to go back and dig up a little more

·6· · · information to determine whether we had enough to move

·7· · · forward with a formal investigation or not investigate it

·8· · · at all.

·9· Q· ·I see.

10· A· ·We would do a prelim, and that was all with the union's

11· · · consent.

12· · · · · We were very locked in with the union.

13· · · · · Most of what we did, we-- I talked back and forth

14· · · with the union vice president, in most cases, and

15· · · sometimes union reps, and we were bound by the contract

16· · · to do things a certain way.

17· Q· ·I understand.

18· · · · · Would it be possible then for a preliminary

19· · · investigation to become a-- what's the next-- what's-- a

20· · · formal investigation?

21· A· ·So once a preliminary investigation was completed, and

22· · · that was done through the union rep, with the accused,

23· · · when that information came back to us, we would make a

24· · · decision with the appointing authority on whether to move

25· · · forward with a formal investigation or not.



·1· Q· ·I see.

·2· · · · · And the formal investigation would be what

·3· · · Mr. Sheridan was speaking about where the two people do

·4· · · the interviews, and the interview is recorded and

·5· · · transcribed, that's the formal investigation?

·6· A· ·Right, whether it was done by OPS or by the district or

·7· · · division that was responsible for that employee, but that

·8· · · would be a formal investigation.

·9· Q· ·I see.· Thank you.

10· · · · · Let's talk about some of the investigations that

11· · · were related or touched upon in this case, and let me

12· · · know whether you're familiar with them.

13· · · · · The initial incident we've spoken about is what I

14· · · refer to as the Nobach-Biscay incident.· Opposing Counsel

15· · · refers to it as the breast-rubbing incident.

16· · · · · Did you do an investigation of that?

17· A· ·No.

18· Q· ·Were you-- as the concurrence authority, were you

19· · · comfortable with the way that matter was investigated?

20· A· ·Absolutely.

21· Q· ·Were you comfortable with the way that matter was dealt

22· · · with, the 095 to each individual?

23· A· ·Yes.

24· Q· ·Are you aware of something referred to as the King air

25· · · incident, the depriving the governor of a flight?



·1· A· ·Yes.

·2· Q· ·How did you become aware of that?

·3· A· ·It was a complaint made by Trooper Santhuff.

·4· Q· ·Was that complaint by Trooper Santhuff investigated?

·5· A· ·Yes.

·6· Q· ·Can you tell us about how that was investigated?

·7· A· ·No.

·8· · · · · I can't remember if we did a prelim or if we did a

·9· · · formal investigation, to be honest with you, but I know

10· · · that we investigated it.

11· Q· ·And was that investigation-- how did that investigation

12· · · turn out?

13· A· ·There was-- we couldn't show that it happened or didn't

14· · · happen.

15· · · · · There was no merit to the complaint.

16· Q· ·No merit to the complaint?

17· · · · · There has been some discussion about e-mail

18· · · destruction, destruction of e-mail.

19· · · · · Are you familiar with that--

20· A· ·Yes.

21· Q· ·And how did that complaint come to OPS?

22· A· ·Through Trooper Santhuff.

23· Q· ·Trooper Santhuff?

24· · · · · Was that investigated?

25· A· ·Yes.



·1· Q· ·And can you tell me how that investigation turned out?

·2· A· ·It was unfounded.

·3· Q· ·That was unfounded?

·4· · · · · Now, was the Washington State Patrol the only agency

·5· · · involved in that particular incident?

·6· A· ·Oh, boy, no.

·7· · · · · Because it dealt with an allegation regarding the

·8· · · destruction of public records, we had somebody else

·9· · · involved.

10· · · · · I can't-- which agency was it?· We weren't the only

11· · · ones involved.

12· · · · · I am not going to be able to remember what agency it

13· · · was that we referred it to.

14· Q· ·Okay.· But, again, as the concurrence authority, were you

15· · · happy with the way that incident was dealt with?

16· A· ·Yes.

17· Q· ·And you said it was unfounded?

18· A· ·It was unfounded, but I have to add that there were

19· · · people that we tried to get ahold of, some that Trooper

20· · · Santhuff recommended we talk to, and we couldn't get

21· · · ahold of them.

22· · · · · They wouldn't talk to us or they wouldn't return our

23· · · phone calls, so that was a bit frustrating as well

24· · · because we have allegations and we are doing the best we

25· · · can to investigate it, and people aren't cooperating with



·1· · · us, so that was a bit challenging.

·2· Q· ·Okay.· Did you become aware of Trooper Santhuff's

·3· · · allegations regarding retaliation?

·4· A· ·Yes.

·5· Q· ·And was that investigated by your office?

·6· A· ·Yes.· And I can't remember the specifics, other than I

·7· · · know there was an allegation that he wasn't provided

·8· · · logbooks, flight logbooks, or something like that.

·9· · · · · That was the one thing that stuck out in my mind.

10· · · · · I can't remember what the other details of the

11· · · retaliation were.

12· Q· ·As a result of the investigation, do you know what the

13· · · results of that investigation were?

14· A· ·It was unfounded.

15· Q· ·Unfounded?

16· · · · · And as the concurrence authority, were you satisfied

17· · · with the manner of that investigation and the closing as

18· · · unfounded?

19· A· ·Yes.

20· Q· ·You also mentioned that Trooper Santhuff made many

21· · · complaints.

22· · · · · Were there complaints beyond what I've outlined

23· · · here?

24· A· ·Not that I can recall.

25· · · · · I mean, those three were investigated by us.



·1· · · · · ·The sexual harassment was dealt with.

·2· · · · · I don't remember if there were others or not.

·3· · · · · These all happened in a relatively short time and

·4· · · probably in a two-year timespan, if I remember right, so

·5· · · it felt like we were hearing these types of allegations a

·6· · · lot, so that may be why I refer to "many times."

·7· Q· ·Do you recall whether Trooper Santhuff made a complaint

·8· · · against then Captain Alexander, for the manner of

·9· · · investigation he conducted?

10· A· ·Yes, I do remember something about that, and it was

11· · · investigated.

12· · · · · ·The assistant chief made a decision on that, and it

13· · · was unfounded.

14· Q· ·It was unfounded as well?

15· A· ·When we have an allegation made against a district or

16· · · division commander, it's investigated by a lieutenant,

17· · · not by one of our sergeants, and it's elevated to one of

18· · · my leads in my agency.

19· Q· ·I see.

20· A· ·Or in my division.

21· Q· ·Do you know whether or not complaints of various types

22· · · can be made anonymously?

23· A· ·Yes, they can.

24· Q· ·They can?

25· A· ·Yes.



·1· Q· ·In your experience what might be the benefit of making an

·2· · · anonymous complaint versus putting your name on

·3· · · something?

·4· A· ·There are people that fear retaliation from law

·5· · · enforcement.

·6· · · · · Maybe they just don't want to get involved.

·7· · · · · Maybe it's a time issue.

·8· · · · · Maybe-- I can think of a lot of different reasons, I

·9· · · guess, why somebody would want to be anonymous in a

10· · · complaint, but we investigated those as well, whenever we

11· · · could.

12· Q· ·And the complaints that Trooper Santhuff brought forward,

13· · · those were not anonymous?

14· A· ·No.

15· · · · · · · · · · · · MR. MARLOW:· No further questions,

16· · · Your Honor.

17· · · · · · · · · · · · THE COURT:· Mr. Sheridan?

18· · · · · · · · · · · · MR. SHERIDAN:· Yes.

19· · · · · · · · · · · · ·REDIRECT EXAMINATION

20· · · BY MR. SHERIDAN:

21· Q· ·Okay.· So you said that you would investigate all major--

22· A· ·OPS investigated most of the major.

23· · · · · I think in my three years there, there may have been

24· · · one or two that we didn't investigate.

25· Q· ·Okay.· And you said, when we talked, that you understood



·1· · · the breast-rubbing thing to be sexual harassment, and you

·2· · · haven't changed your testimony in that regard, correct?

·3· A· ·No.· I think that's the most general term you could use

·4· · · to describe that.

·5· Q· ·Okay.· And it's true, is it not, that a district or

·6· · · division commander still had the latitude to issue

·7· · · certain levels of discipline outside the administrative

·8· · · investigative process?

·9· A· ·Yes.· They could do up to a written reprimand.

10· Q· ·Okay.· And an 095 is lower than that, right?

11· A· ·Yes.

12· · · · · · · · · · · · MR. SHERIDAN:· Nothing further.

13· · · · · · · · · · · · THE COURT:· Any follow-up?

14· · · · · · · · · · · · MR. MARLOW:· Nothing further, Your

15· · · Honor.· Thank you.

16· · · · · · · · · · · · THE COURT:· Members of the Jury, do

17· · · you have any questions?

18· · · · · All right.· If you could please just give the--

19· · · anybody else?

20· · · · · · · · · · · · · · · · · (Pause in the proceedings.)

21· · · · · · · · · · · · THE COURT:· All right.· Captain

22· · · Saunders, did Captain Alexander tell you he did not

23· · · believe there was any sexual harassment because the

24· · · behavior was consensual and/or no one was offended?

25· · · · · Let me know if you need me to repeat that.



·1· · · · · · · · · · ·THE WITNESS:· Could you read it one

·2· ·more time?· I apologize.

·3· · · · · · · · · · ·THE COURT:· Did Captain Alexander tell

·4· ·you he did not believe there was sexual harassment

·5· ·because the behavior was consensual and/or no one was

·6· ·offended?

·7· · · · · · · · · · ·THE WITNESS:· No.· I think we always

·8· ·called it sexual harassment when we were talking about

·9· ·it.

10· · · ·I mean, when you look at the definition of "sexual

11· ·harassment," it probably doesn't fit because it was

12· ·consensual, so ingrained, I guess, in the culture out

13· ·there, but we called it sexual harassment when we talked

14· ·about it.

15· · · · · · · · · · ·THE COURT:· Did you tell Captain

16· ·Alexander you believed, as you have testified, that

17· ·sexual harassment was systemic in the aviation unit?

18· · · · · · · · · · ·THE WITNESS:· Yes.

19· · · ·It was obvious, when he conducted his investigation,

20· ·that there were many people that were participating, that

21· ·it was consensual, that nobody was complaining, that

22· ·there weren't any specific victims.

23· · · ·It was just a behavior that was allowed to exist out

24· ·there, and it needed to be stopped.

25· · · ·For that, Ryan should be thanked.
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·1· · · ·I mean, it needed to be stopped.

·2· · · ·A district and division commander wants to hear

·3· ·those types of things.· They want to know about that

·4· ·because they're responsible, and if that kind of behavior

·5· ·is occurring and something terrible happens, they're held

·6· ·accountable for that.

·7· · · · · · · · · · ·THE COURT:· Counsel, I am going to

·8· ·re-write the third question, and then I'll tell it to

·9· ·you.

10· · · · · · · · · · ·ALL:· Thank you.

11· · · · · · · · · · ·THE COURT:· Actually, I will just ask

12· ·it.

13· · · ·Do you believe that the breast-rubbing incident

14· ·reflects gross mismanagement?

15· · · · · · · · · · ·THE WITNESS:· I don't know how I can't

16· ·agree with that.

17· · · ·Yes.

18· · · ·When things have gotten to the point where somebody

19· ·is comfortable behaving that way in front of other people

20· ·and-- yes.

21· · · · · · · · · · ·THE COURT:· All right.· Any follow-up

22· ·questions based on those questions alone?

23· · · · · · · · · · · MR. SHERIDAN:· No, Your Honor.

24· · · · · · · · · · ·THE COURT:· Defense?

25· · · · · · · · · · ·MR. MARLOW:· No, Your Honor.
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·1· · · · · · · · · · · · THE COURT:· May this witness be

·2· · · excused?

·3· · · · · · · · · · · · MR. SHERIDAN:· Yes, Your Honor.

·4· · · · · · · · · · · · MR. MARLOW:· No objection, Your Honor.

·5· · · · · · · · · · · · THE COURT:· You are excused, Captain

·6· · · Saunders.· Thank you for being here today.

·7· · · · · Do you have your next witness?

·8· · · · · · · · · · · · MR. SHERIDAN:· Yes, sir.

·9· · · · · Plaintiff calls Paul Speckmaier.

10· · · · · · · · · · · · THE COURT:· All right.

11· · · /////

12· · · PAUL SPECKMAIER,· · · · having been first duly sworn

13· · · · · · · · · · · · · · · by Judge Rajul, testified as

14· · · · · · · · · · · · · · · follows:

15· · · · · · · · · · · · THE COURT:· Please be seated.

16· · · · · If you could please remove your face covering so

17· · · that the jury can watch your face as you testify.

18· · · · · Mr. Sheridan?

19· · · · · · · · · · · · MR. SHERIDAN:· Thanks, Your Honor.

20· · · · · · · · · · · · · ·DIRECT EXAMINATION

21· · · BY MR. SHERIDAN:

22· Q· ·Good afternoon.

23· A· ·Good afternoon.

24· Q· ·Please state your full name for the record?

25· A· ·Paul Speckmaier.



·1· Q· ·All right.· Mr. Speckmaier, are you employed currently?

·2· A· ·No.· I'm retired.

·3· Q· ·Tell us, with whom were you employed?

·4· A· ·I was employed with the United States Army for 20 years

·5· · · and with the Washington State Patrol for 25 years.

·6· Q· ·All right.· And what did you do at the state patrol?

·7· A· ·I was a trooper and on the road for a few years, and then

·8· · · I was a trooper pilot for about 20 years.

·9· Q· ·All right.· And when you were a trooper pilot, could you

10· · · tell us, were you ever under the supervision of

11· · · Lieutenant Nobach?

12· A· ·Yes, I was.

13· Q· ·And when was that?

14· A· ·I don't know the dates, but I know I was in the section

15· · · prior to him arriving, and I watched him move up through

16· · · the ranks as a trooper, a sergeant, and then lieutenant.

17· Q· ·All right.· Back in about May 18th, 2017, were you

18· · · interviewed by Washington State Patrol investigators?

19· A· ·I believe it was that time.

20· · · · · I do remember an interview with them though.

21· · · · · I was retired at the time.

22· Q· ·All right.· I am going to show you Exhibit No. 185, and

23· · · we have to search a bit for it.

24· · · · · If you look at the front of your books, they will

25· · · have the range for you.



·1· · · · · It's 185.

·2· · · · · There is also two books-- one book behind you.

·3· A· ·Okay.· This one I see it numbers up to 112.

·4· · · · · I'm assuming we are looking for a different book

·5· · · then?

·6· Q· ·Yes.

·7· A· ·Okay.· I see a book right back here, and--

·8· Q· ·Okay.· If you'll turn to 185.

·9· · · · · Just tell me if you recognize this as the statement

10· · · that you gave to the investigators on or about May 18th,

11· · · 2017.

12· A· ·Yes, this is the interview I recall.

13· Q· ·All right.· And I'm going to ask you whether you were--

14· · · did you understand what you were being interviewed about?

15· A· ·Yes.

16· Q· ·Can you tell us?

17· A· ·It was-- they were investigating e-mail deletions by

18· · · Lieutenant Nobach, aviation section.

19· Q· ·All right.· And did you provide evidence?

20· A· ·Yes, I did.

21· Q· ·All right.· And--

22· A· ·Verbal evidence.

23· Q· ·And is this document a product of that investigation?

24· A· ·Yes, it is.

25· Q· ·Okay.· Now, we're not going to offer it into evidence,



·1· · · but we are going to talk about what you said, okay?

·2· A· ·Okay.

·3· Q· ·And then if you need to have me refresh your

·4· · · recollection, we will do that.

·5· · · · · · · · · · · · ·MR. SHERIDAN:· Unless Counsel would

·6· · · like it admitted.

·7· · · · · · · · · · · · ·MR. BIGGS:· Your Honor, there is a

·8· · · motion in limine on that exact act that Counsel just

·9· · · engaged in.

10· · · · · No, this is not an admissible document, and he

11· · · should not be inviting me to do so in front of the jury.

12· · · · · · · · · · · · THE COURT:· I expect Counsel to comply

13· · · with my pretrial orders.

14· · · · · · · · · · · · MR. SHERIDAN:· Of course, Your Honor.

15· · · · · · · · · · · · THE COURT:· I haven't had a chance to

16· · · look at the entire document, so I'm not really sure, but

17· · · you know what my orders are.

18· · · · · · · · · · · · MR. SHERIDAN:· Sure.

19· Q· ·(By Mr. Sheridan)· We will be using it to refresh your

20· · · recollection.

21· A· ·Okay.

22· Q· ·First of all, do you recall who interviewed you?

23· A· ·No.· I would have to look at the names on the--

24· Q· ·Why don't you look at the first paragraph and just, when

25· · · you're done looking, tell me if it refreshed your



·1· · · recollection.

·2· A· ·Yes, it does.

·3· Q· ·All right.· Can you tell us, who was the person that

·4· · · interviewed you?

·5· A· ·There was a Lieutenant Tyler Drake, and then there was

·6· · · Detective Sergeant Ethan Wincoop (phonetic) and Sergeant

·7· · · Metfeller (phonetic).

·8· Q· ·All right.· Okay.· And did you talk to-- did you tell

·9· · · them about your relationship with Lieutenant Nobach?

10· A· ·Yes, I did.

11· Q· ·All right.· And can you tell us, what did you tell them

12· · · about your knowledge about the e-mail deletion issue?

13· A· ·Well, I told them that I was upstairs in the pilot's

14· · · ready room at the computer, and I believe I was the only

15· · · one in the office there at the time.

16· · · · · I don't recall what I was doing on the computer, but

17· · · I remember Lieutenant Nobach entering the room and

18· · · standing behind me and telling me that I needed to delete

19· · · e-mails out of my-- the State account.

20· Q· ·And did he tell you why?

21· A· ·I don't recall, no.

22· · · · · I don't believe he did tell me.

23· Q· ·Did he tell you what e-mails he wanted deleted?

24· A· ·I believe it was all of them.

25· Q· ·Okay.· And did he tell you how to go about it?
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·1· A· ·Yes, he did.

·2· · · · · He showed me how to do it.

·3· Q· ·And do you have any recollection of what it was you were

·4· · · deleting?

·5· A· ·Well, I don't-- you mean in terms of specific e-mails?

·6· Q· ·No, like accounts.

·7· A· ·Oh, just all e-mails that were the State-related e-mails

·8· · · that were in my account.

·9· Q· ·Okay.· And did he tell you how to-- did he talk to you

10· · · about deleting any other files?

11· A· ·I don't recall, no.

12· · · · · ·Just e-mails is what I remember.

13· Q· ·All right.· Did he tell you whether or not it was

14· · · important to do it soon?

15· A· ·He didn't need to tell me.· It was pretty obvious that

16· · · this was going to be done now and there was urgency--

17· · · · · · · · · · · · MR. BIGGS:· Objection, Your Honor.

18· · · This witness is testifying about somebody else's state of

19· · · mind.

20· · · · · · · · · · · · THE COURT:· Overruled.

21· Q· ·(By Mr. Sheridan)· So did he come to you at all about any

22· · · Public Records Act disclosures?

23· A· ·No.

24· Q· ·Okay.· And how long did you stand together, in terms of

25· · · doing-- accomplishing the e-mail deletion?
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·1· A· ·I don't remember how long it took.

·2· · · · · It took a few minutes at least.

·3· Q· ·Did he look-- did he watch you do it?

·4· A· ·He was watching, yes.

·5· · · · · He was standing over my left shoulder watching me

·6· · · delete them and then explaining to me how to delete them

·7· · · not only from the "deleted" account or whatever you want

·8· · · to-- tab or whatever, but he also explained how to go

·9· · · into what was called "recovery mode" and how to delete

10· · · them out of there.

11· Q· ·Okay.· And why did you listen to him?· Why did you do it?

12· A· ·He's my boss, and I know not to question him or go

13· · · against what he's telling me to do.

14· Q· ·Okay.· Can you tell us, did you tell the investigators

15· · · anything about what Lieutenant Nobach had said he would

16· · · do when he became a lieutenant?

17· · · · · · · · · · · · MR. BIGGS:· Objection, please.· This

18· · · is wholly irrelevant, and it's obviously hearsay.

19· · · · · · · · · · · · THE COURT:· Well, it's an admission by

20· · · party opponent.

21· · · · · · · · · · · · MR. BIGGS:· If it's the right kind of

22· · · statement.

23· · · · · · · · · · · · THE COURT:· But I am just wondering if

24· · · we-- based on the motion in limine, if it goes to that or

25· · · not.
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·1· · · · · · · · · · ·MR. SHERIDAN:· I am limiting it to

·2· ·what was said to the investigator.

·3· · · · · · · · · · ·THE COURT:· Members of the Jury, let's

·4· ·take a couple of minutes, and we'll be back.

·5· · · · · · · · · · ·COURT BAILIFF:· Please rise for the

·6· ·jury.

·7· · · · · · · · · · · · · · · · · · · · (Jury exits.)

·8· · · · · · · · · · ·THE COURT:· Thank you.· Please be

·9· ·seated.

10· · · ·So I don't know if-- what he said he wanted to do

11· ·afterwards, but I just want to make sure that you are

12· ·aware that I have precluded any kind of other bad

13· ·incidents or any other bad traits or character of

14· ·Lieutenant Nobach.

15· · · ·You are restricted to only testify about the-- and I

16· ·don't know how much of this you know, but the e-mails,

17· ·which apparently you do know about, the breast-rubbing

18· ·incident that has been referred to, and the King air

19· ·instance, but nothing else.

20· · · · · · · · · · ·MR. SHERIDAN:· Your Honor, I can make

21· ·an offer of proof.

22· · · · · · · · · · ·THE COURT:· Go ahead.

23· · · · · · · · · · ·MR. SHERIDAN:· Do you have it in front

24· ·of you, the exhibit?

25· · · · · · · · · · · THE COURT:· Yes.



·1· · · · · · · · · · · MR. SHERIDAN:· If you look at page--

·2· ·let me find it--

·3· · · · · · · · · · ·THE COURT:· Is that clear?

·4· · · · · · · · · · ·MR. BIGGS:· Yes, Your Honor.

·5· · · · · · · · · · · THE COURT:· No personal opinions about

·6· ·of what you think of him, of Lieutenant Nobach.

·7· · · · · · · · · · ·MR. SHERIDAN:· So this is simply what

·8· ·he told the investigators.

·9· · · · · · · · · · ·THE COURT:· Which page?

10· · · · · · · · · · ·MR. SHERIDAN:· And it's Page 3, and

11· ·it's Line No. 9.

12· · · · · · · · · · ·THE COURT:· Line 9?

13· · · · · · · · · · ·MR. SHERIDAN:· Yeah.

14· · · ·He said-- he told-- Lieutenant Nobach said, "I can't

15· ·wait until I'm running this place because I'm going to

16· ·crush people," which is consistent with other testimony

17· ·that we've already received about how he can make people

18· ·fail their flight by speeding things up, so it's a

19· ·statement he made to an investigator, so that means that

20· ·the State was on notice that this was another thing that

21· ·he had done in evaluating--

22· · · · · · · · · · ·THE COURT:· That's not the issue

23· ·though.

24· · · · · · · · · · · MR. BIGGS:· No, Your Honor, this

25· ·happened years, years earlier, before he was a sergeant,



·1· ·before he was a lieutenant.

·2· · · ·It's clearly to go to his character.

·3· · · ·That's the only reason for putting this in, and it's

·4· ·not admissible--

·5· · · · · · · · · · · UNIDENTIFIED SPEAKER:· I disagree,

·6· ·Your Honor.

·7· · · · · · · · · · ·THE COURT:· I appreciate that you

·8· ·disagree, but I just want to hear from the lawyers.

·9· · · ·Tell me why this is not a violation of the motion in

10· ·limine-- not a violation, but why is this not character

11· ·evidence?

12· · · · · · · · · · ·MR. SHERIDAN:· Because we've already--

13· ·remember that the issue really, for the jury, is who are

14· ·you going to believe, that he is the type of person who

15· ·would actually retaliate against a person for getting

16· ·him-- for talking about the sexual harassment, is he

17· ·inclined to do that behavior?

18· · · ·We already got the testimony in that he is the type

19· ·of person who believes that he can-- he can bury another

20· ·pilot by speeding up, because that's what he's alleged to

21· ·have done.

22· · · ·This is a statement that he made to investigators in

23· ·2017, so this is something that-- that means the State

24· ·had on their plate, as far as evaluating this case when

25· ·it went forward, about-- and so it is relevant.



·1· · · ·It is relevant to how he is inclined to act in

·2· ·this-- it's a statement he made, so it is an admission of

·3· ·a party opponent--

·4· · · · · · · · · · ·THE COURT:· Right.· That's not the

·5· ·issue though.

·6· · · · I mean, just because it's an admission by a party

·7· ·opponent doesn't mean that it's admissible.

·8· · · ·I mean, there are--

·9· · · · · · · · · · ·MR. SHERIDAN:· So long as it's

10· ·relevant, right, and we think it is.

11· · · · · · · · · · ·MR. BIGGS:· Your Honor--

12· · · · · · · · · · ·THE COURT:· Mr. Biggs?

13· · · · · · · · · · ·MR. BIGGS:· We just heard the exact

14· ·words out of Counsel's mouth that are not allowed.

15· · · ·"This shows he's the type of person to do this,"

16· ·that is what the evidence rules do not allow, and that is

17· ·why they have these rules.

18· · · ·Most of what's in this document is not admissible,

19· ·it's hearsay.

20· · · ·It's somebody telling their version of certain

21· ·things.

22· · · · This is not a party, the man who is sitting here.

23· · · · · · · · · · ·THE COURT:· No, but your client's

24· ·statement is an admission by party opponent.

25· · · · · · · · · · ·MR. BIGGS:· If it's the right kind of



·1· ·statement.· It has to be otherwise admissible, and it's

·2· ·not.

·3· · · · Your Honor, this is exactly why we have motions in

·4· ·limine.

·5· · · · If you recall, before we did voir dire, they said,

·6· ·"Oh, I don't want you calling my client-- I don't want

·7· ·you characterizing him."

·8· · · ·This is exactly what Counsel is trying to do here.

·9· · · · · · · · · · ·MR. SHERIDAN:· That actually is

10· ·exactly the difference.

11· · · ·If I were to say, "Wasn't he the kind of person that

12· ·would try to crush people," then that would be 404(a),

13· ·but if it comes out of his mouth, then it's-- 404(a) is

14· ·not-- it has nothing to do with it, and it shows his

15· ·mental state, and that's all appropriate.

16· · · · · · · · · · ·THE COURT:· So character evidence is

17· ·admissible when it goes to an essential element of the

18· ·claim or defense.

19· · · ·Please explain to me how "I can't wait until I'm

20· ·running this place because I'm going to crush people,"

21· ·how that goes to an element or a defense of this

22· ·particular case?

23· · · · · · · · · · ·MR. SHERIDAN:· It's an intent.

24· · · ·See, in these kind of cases, it is--

25· · · · · · · · · · ·THE COURT:· Don't tell me about these



·1· ·kind of cases.

·2· · · ·In this case.

·3· · · · · · · · · · ·MR. SHERIDAN:· It almost never happens

·4· ·that people say what they think.

·5· · · ·People don't use the "N" word now.· They think it.

·6· ·They don't use it.

·7· · · ·This fellow talked about how he was going to manage,

·8· ·and then he managed that way, so the words aren't 404(a)

·9· ·because these are his words.

10· · · ·It's not-- it's not character if I say something,

11· ·right?

12· · · ·It's character if I try to-- if I try to put in

13· ·testimony from somebody else about how he behaves, right?

14· · · · · · · · · · ·THE COURT:· So why do you want this

15· ·statement, "I'm going to crush people," if it's not for

16· ·character?

17· · · · · · · · · · ·MR. SHERIDAN:· Because this is an

18· ·intent element.

19· · · ·This shows his intent.

20· · · ·It's how he views leadership.

21· · · ·Remember, he got written up for poor leadership?

22· · · ·This is like right on point about what kind of

23· ·leader he intended to be and became, so that's why, Your

24· ·Honor.

25· · · ·It's not 404(a) at all because it's not an opinion.



·1· ·It's a statement, and it's a statement of a party

·2· ·opponent, so it totally should come in.

·3· · · · · · · · · · ·MR. BIGGS:· Your Honor, you also have

·4· ·to do the balancing test, probative value versus

·5· ·prejudice, which they lose badly on that level as well.

·6· · · ·He's trying to show character.

·7· · · · This is before he was even a leader, so this has

·8· ·nothing to do with the case, Your Honor.

·9· · · · · · · · · · ·THE COURT:· When was this statement

10· ·made?

11· · · · · · · · · · ·MR. BIGGS:· When they were troopers

12· ·together, before he became a sergeant, before he became a

13· ·lieutenant.

14· · · · · · · · · · ·THE COURT:· Just because a party makes

15· ·a statement doesn't make it automatically admissible.

16· · · ·I am not going to allow this questioning, so I am

17· ·going to sustain the objection.

18· · · · · · · · · · ·MR. SHERIDAN:· All right.· Then I have

19· ·no further questions of this witness.

20· · · · · · · · · · ·THE COURT:· Have we lost my bailiff?

21· · · ·Mary, could you please bring in the jury?

22· · · · · · · · · · · · · ·(Pause in the proceedings.)

23· · · · · · · · · · · COURT BAILIFF:· All rise.

24· · · · · · · · · · · · · · · · · · · · (Jury enters.)

25· · · · · · · · · · · THE COURT:· Thank you.· Please be



·1· · · seated.

·2· · · · · Mr. Sheridan?

·3· · · · · · · · · · · · MR. SHERIDAN:· Yes.· Thank you.

·4· · · · · No further questions.

·5· · · · · · · · · · · · THE COURT:· Mr. Biggs?

·6· · · · · · · · · · · · ·MR. BIGGS:· Thank you, Your Honor.  I

·7· · · have precious little time.· I will see if I can't get

·8· · · through this with your assistance.

·9· · · · · · · · · · · · · ·CROSS-EXAMINATION

10· · · BY MR. BIGGS:

11· Q· ·You would agree with me, wouldn't you, Lieutenant Nobach

12· · · is an excellent pilot?

13· A· ·Yes.

14· Q· ·And you would agree with me he's a smart man, an

15· · · intelligent man?

16· A· ·Yes.

17· Q· ·And you're friends with him, aren't you, with the

18· · · plaintiff?

19· A· ·I am friends with whom?

20· Q· ·The plaintiff, Mr. Santhuff.

21· A· ·Yes.

22· Q· ·And you've talked to him as recently as a couple weeks

23· · · ago when he asked you to talk to his counsel about this

24· · · case?

25· A· ·Yes.



·1· Q· ·And you did that?

·2· A· ·Yes, I did.

·3· Q· ·And let's go-- you retired from the patrol as a trooper,

·4· · · right?

·5· A· ·Yes.

·6· Q· ·You never were promoted to sergeant, to lieutenant--

·7· A· ·Correct.

·8· Q· ·Okay.· And this deleting e-mails business, your testimony

·9· · · today is you don't recall when it happened, right?

10· A· ·Correct.

11· Q· ·You don't know what year it was?

12· A· ·Correct.

13· Q· ·You don't know if it was long before you retired or

14· · · sometime before that?

15· A· ·Well, it was before I retired.

16· Q· ·But you don't know if it was a little bit before or a lot

17· · · before you retired?

18· A· ·Well, I guess it would depend on how you would define "a

19· · · little bit" or "a lot."

20· Q· ·When Lieutenant Nobach talked to you about deleting

21· · · e-mails, you would agree with me that he did not tell you

22· · · why?

23· · · · · ·He didn't tell you, "We have to do this for X

24· · · reason"?

25· A· ·Correct.



·1· Q· ·Okay.· And you don't know what e-mails were deleted?

·2· · · · · I mean, you don't know what was in them, right?

·3· A· ·I don't recall what was in them.

·4· · · · · It was just all the e-mails.

·5· Q· ·So you can't tell us today that there was any topic, any

·6· · · problem that was trying to be hidden?

·7· A· ·I don't recall what was in the e-mails, correct.

·8· Q· ·Okay.· Let me ask you this:

·9· · · · · Did you fly mayday flights in 2013?

10· A· ·I don't recall.

11· · · · · I flew a mayday flight, I recall, but when it was, I

12· · · don't remember.

13· Q· ·Okay.· So you can't tell us if you flew 2013, 2014, 2015?

14· A· ·Not without looking at my logbook.

15· Q· ·Okay.· And you can't tell us, can you, whether there are

16· · · any public records requests in 2013 or 2014 or 2015?

17· A· ·I wouldn't be able to tell you that either, correct.

18· Q· ·So you can't tell me whether any mayday flights coincide

19· · · with any records requests?

20· A· ·Correct.

21· Q· ·But you can recall, can't you, that before May, in 2014,

22· · · there was a huge event that happened to the state, right?

23· A· ·Before 2014?

24· Q· ·Right.

25· · · · · Did you find yourself working the Oso mudslide



·1· · · situation?

·2· A· ·No.

·3· Q· ·Okay.· When was that?

·4· A· ·I don't recall.

·5· Q· ·Okay.· You didn't fly then?

·6· A· ·No.

·7· Q· ·Okay.· Were you involved with e-mail clearing during that

·8· · · process?

·9· A· ·I don't remember when the e-mails were deleted.

10· · · · · That's what I'm trying to--

11· Q· ·Okay.· Do you recall that because of the Oso volume of

12· · · data, there's a lot of e-mail being relied on,

13· · · communications, rapport, photos, videos-- the e-mails

14· · · were getting backed up and clogged.

15· · · · · ·Do you remember that?

16· · · · · · · · · · · · ·MR. SHERIDAN:· Objection to the

17· · · testimony; not foundation.

18· · · · · · · · · · · · ·THE WITNESS:· I wasn't involved in-- I

19· · · don't know.· I have no idea--

20· · · · · · · · · · · · THE COURT:· One moment, please.· Let

21· · · me issue--

22· · · · · · · · · · · · ·THE WITNESS:· Sorry.

23· · · · · · · · · · · · ·THE COURT:· What was your objection?

24· · · · · · · · · · · · MR. SHERIDAN:· Objection; no

25· · · foundation for that.



·1· · · · · · · · · · · · THE COURT:· Overruled.

·2· · · · · ·Please ask the question again.

·3· · · · · · · · · · · · THE WITNESS:· I have no ideas how many

·4· · · e-mails were sent or where they were being sent to,

·5· · · whether it was clogging up the IT system or not.

·6· · · · · I wasn't involved in IT.

·7· Q· ·(By Mr. Biggs)· Okay.· So you would agree with me that at

·8· · · least potentially the e-mail cleanup effort had to do

·9· · · with the Oso mudslide and all the problems that created

10· · · for e-mails, right?

11· A· ·I did--

12· · · · · · · · · · · · MR. SHERIDAN:· Objection; speculation,

13· · · foundation.

14· · · · · · · · · · · · THE COURT:· Do you agree he can say he

15· · · can agree or he doesn't agree?

16· · · · · Overruled.

17· · · · · · · · · · · · THE WITNESS:· No, I would not agree

18· · · with that.

19· Q· ·(By Mr. Biggs)· You don't think that was what was going

20· · · on at the time?

21· A· ·No, because I didn't think that at the time.

22· Q· ·I'm sorry, you didn't think--

23· A· ·That it was involved with Oso at the time.

24· Q· ·But you can't tell me when this happened, right?

25· A· ·Correct.



·1· Q· ·Okay.· And can you tell me when Oso happened?

·2· A· ·No.

·3· · · · · · · · · · · · MR. BIGGS:· Okay.· That's all I have.

·4· · · Thank you very much.

·5· · · · · · · · · · · · MR. SHERIDAN:· Nothing further, Your

·6· · · Honor.

·7· · · · · · · · · · · · THE COURT:· Members of the Jury, do

·8· · · you have any questions for this witness?

·9· · · · · · · · · · · · · · · · · · · · · ·(No response.)

10· · · · · · · · · · · · THE COURT:· May this witness be

11· · · excused?

12· · · · · · · · · · · · ·MR. SHERIDAN:· Yes.

13· · · · · · · · · · · · THE COURT:· Defense?

14· · · · · · · · · · · · MR. BIGGS:· Yes, Your Honor.

15· · · · · · · · · · · · THE COURT:· All right.· You are

16· · · excused.· Thank you for being here today.

17· · · · · · · · · · · · THE WITNESS:· Thank you, Your Honor.

18· · · · · · · · · · · · THE COURT:· All right.· Right at 4:00.

19· · · Look at that.

20· · · · · You are excused for the day and for the weekend.

21· · · · · Have a great weekend.

22· · · · · I hope the smoke goes away, and my only reminder is

23· · · please don't do any research or talk about what has

24· · · happened in the courtroom.· Forget about it.· Just enjoy

25· · · the weekend, and we'll see you on Monday at 9:00.



·1· · · · · · · · · · ·COURT BAILIFF:· All right.· All rise.

·2· · · · · · · · · · · · · · · · · · · · (Jury exits.)

·3· · · · · · · · · · ·THE COURT:· All right.· Please be

·4· ·seated.

·5· · · ·You are excused.

·6· · · ·I just wanted to put on the record two explanations

·7· ·for my rulings when the jury was present.

·8· · · ·One was an objection that was made when Mr. Marlow

·9· ·was questioning Captain Saunders and asked him, "Would it

10· ·surprise you that Captain Mathesen would disagree with

11· ·you that this investigation was not a whistleblower

12· ·investigation," or something along those lines, and it

13· ·was objected to as hearsay.

14· · · ·I overruled that objection for two reasons:

15· · · · One is whether he agreed or not, it's not hearsay.

16· · · ·Second, and more importantly, Captain Mathesen did

17· ·testify in court that the investigation of the incident

18· ·would be a personal investigation not a whistleblower

19· ·investigation, so for a statement to be hearsay, it has

20· ·to be an out-of-court statement.· He did make that

21· ·statement in court, so it's not hearsay.

22· · · ·The other objection that was made, that I overruled

23· ·from Mr. Sheridan on behalf of the plaintiff, had to do

24· ·with Captain Saunders' testimony about Assistant Chief

25· ·Alexander, how he handles-- his belief on how to handle



·1· ·sexual harassment, discrimination, those kind of things,

·2· ·and was objected to as 404(a).

·3· · · ·Captain Alexander testified about that-- not

·4· ·captain, but Assistant Chief Alexander testified about

·5· ·those things yesterday, but, more importantly, one of the

·6· ·parties in this case is the Washington State Patrol, not

·7· ·just Lieutenant Nobach, and so far the allegation and

·8· ·what-- what Plaintiffs are trying to point out is that

·9· ·the Washington State Patrol allowed this kind of

10· ·behavior, and this was just-- nothing was done about it,

11· ·so discrimination was okay and sexual harassment was

12· ·okay, and that-- so that goes to an essential element of

13· ·the defense that it's not-- I mean, that's not what

14· ·happened, so that's the reason why I overruled the

15· ·objection.

16· · · ·I just wanted to give an explanation.

17· · · · I always kind of hate it when judges would just not

18· ·give a reason, so you may disagree, but those are my

19· ·reasons.

20· · · ·All right.· Anything else?

21· · · · · · · · · · · MR. MARLOW:· Just, Your Honor, I

22· ·wanted to say with your first ruling, you got me.

23· · · · I forgot he testified in court.· Of course it's not

24· ·hearsay.

25· · · ·The second one, I still disagree with you,



·1· ·respectfully, but the first one, you got me.

·2· · · · · · · · · · ·THE COURT:· That's fine.

·3· · · · · · · · · · ·MR. MARLOW:· And with regard to the

·4· ·defense objection to the Juror No. 3's third question,

·5· ·Your Honor's great wording of it vitiated that.

·6· · · · · · · · · · ·THE COURT:· All right.· Good.

·7· · · · · · · · · · · · · (Court recessed at 4:03 p.m.)
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 1        THURSDAY, SEPTEMBER 10, 2020; SEATTLE, WASHINGTON
 2                           <<<<<< >>>>>>
 3                      COURT BAILIFF:  Superior Court is now
 4   in session with the Honorable Mafe Rajul now presiding.
 5                     THE COURT:  My understanding is that
 6   we have some people appearing via Zoom, Mary?
 7                     COURT BAILIFF:  Yes.
 8                     THE COURT:  All right.  For those of
 9   you who are appearing via Zoom, I just need to tell you
10   that you are not allowed to record the proceedings.
11       The only record that we keep is the record that is
12   made in the court, so you are prohibited from recording
13   the proceedings.
14       You are also prohibited from taking screenshots of
15   the-- whatever you see, which would really just be the
16   witness.
17       Any violation of my court order could result in
18   sanctions and being held in contempt, so please do not do
19   that.
20       All right.  I received this morning a motion on
21   behalf of the plaintiff, in light of the testimony by
22   Assistant Chief Alexander yesterday about a report that
23   Ms. Biscay had made to Assistant Chief Alexander with
24   respect to Detective Santhuff commenting on her teenage
25   daughters.
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 1       Did Defense receive that?
 2                     DEFENSE:  We did, Your Honor.
 3                     THE COURT:  I am not going to rule on
 4   it right now because I do want the defense to respond.
 5       Today is Thursday, so I-- we can-- I can rule on it
 6   next week.
 7       Do you think that you can give me a response by
 8   Monday morning?
 9                     DEFENSE:  Yes, we can, Your Honor.
10                     THE COURT:  Does that work,
11   Mr. Sheridan?
12                     MR. SHERIDAN:  Yes.
13                     THE COURT:  You don't need a ruling
14   right now?
15                      MR. SHERIDAN:  No, we don't.  Thank
16   you.
17                     THE COURT:  Okay.  My understanding is
18   there was an issue with respect to exhibits?
19       I don't know what the issue is.
20                     MR. SHERIDAN:  That was me.
21        Apparently there was two 263s.  That's--
22                     THE COURT:  Did you receive--
23                     MR. SHERIDAN:  It's just a simple
24   matter to correct it.
25                     THE COURT:  So it wasn't what has been
0005
 1   admitted or anything?
 2                     MR. SHERIDAN:  Greg?
 3                     MR. GLOVER:  Your Honor, yesterday you
 4   approved 206-- the first page of 206 to be Exhibit No.
 5   263, and then in my list 263 is the redacted HRD
 6   document, and the Court has that as 263 in the ShareFile.
 7                     THE COURT:  So we admitted Page 1 of
 8   Exhibit No. 206 as 263?
 9                     MR. GLOVER:  Yes, and there was
10   already a 263 for the plaintiff.
11                     THE COURT:  Which one was 263?  I
12   didn't have a 263.
13                     COURT BAILIFF:  The exhibit list says
14   263 was admitted as a WSP special op division
15   organizational chart.
16                     THE COURT:  Right, so which is what--
17                     MR. SHERIDAN:  I think perhaps we are
18   mistaken because we had marked something 263 that when
19   you corrected us and made it 262--
20                     THE COURT:  Correct.
21                      MR. SHERIDAN:  Maybe that's it.
22       In any case, we can figure this out between now
23   and-- there's no rush to figure it out.
24                     THE COURT:  All right.  Mary, could
25   you please just send the parties, unless you already did,
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 1   the exhibits that Terra (phonetic) has?
 2                     ALL:  She has.
 3                     THE COURT:  Okay.  Because what Terra
 4   has matches what I have been writing down, so that's two
 5   people that have the same information.
 6                     MR. SHERIDAN:  Fair enough.
 7                     THE COURT:  All right.  Anything else
 8   before we bring in the jury?
 9                     MR. SHERIDAN:  The only thing we ask
10   is that this witness ought not to be questioned on the
11   daughters by either side.
12       That's about it.
13                     THE COURT:  Any objection?  Any issue?
14                     MR. MARLOW:  Next witness is Captain
15   Saunders.
16                     MR. SHERIDAN:  Saunders, correct.
17                     MR. MARLOW:  I have no objection to
18   that, Your Honor.
19                     THE COURT:  All right.
20                     MR. MARLOW:  With regard to the
21   exhibits for Saunders, I have no objection to any of
22   them, other than Mr. Sheridan and I have discussed 222.
23   I don't see the relevancy to that.
24       Of the exhibits they have given us a heads-up to, I
25   don't have an objection to any of them.
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 1                     THE COURT:  222?
 2                     MR. MARLOW:  222.
 3                     THE COURT:  Thanks for the heads-up.
 4                      MR. MARLOW:  That's the internal on
 5   Lieutenant Sharp.  I just don't understand the relevance.
 6                           (Pause in the proceedings.)
 7                                    (Jury enters.)
 8                      COURT BAILIFF:  All rise for the Jury.
 9                     THE COURT:  Thank you.  Please be
10   seated.
11       Good afternoon, Members of the Jury.
12       I hope that you had a pleasant morning and that it
13   wasn't too smoky for you.
14       Mr. Sheridan, are you ready to call your next
15   witness?
16                     MR. SHERIDAN:  Yes.  Plaintiff calls--
17                     THE COURT:  Oh, hold on a second.
18                               (Pause in the proceedings.)
19                     THE COURT:  All right.  Can you please
20   call your next witness.
21                     MR. SHERIDAN:  Plaintiff calls Mike
22   Saunders.
23       Sir, please step up this way, and the witness seat
24   is actually over here.
25   /////
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 1      MICHAEL SAUNDERS,       having been first duly sworn
 2                              by Judge Rajul, testified as
 3                              follows:
 4                        THE COURT:  Please be seated.
 5          I am going to ask you to please remove your face
 6      covering so that the jury can see your face on testimony.
 7          Mr. Sheridan?
 8                           DIRECT EXAMINATION
 9      BY MR. SHERIDAN:
10  Q   Please state your full name.
11  A   Michael Saunders.
12  Q   And Mr. Saunders, you are retired from the Washington
13      State Patrol; are you not?
14  A   Yes, I am.
15  Q   When did you retire?
16  A   July 2019.
17  Q   And before you retired, what position did you have?
18  A   I was a captain in OPS professional standards, internal
19      affairs.
20  Q   Okay.  And that was for about the three years before you
21      retired, right?
22  A   Yes.
23  Q   And did you retire in 2019?
24  A   Yes.
25  Q   All right.  So in 2016 you were the head of internal
0009
 1      affairs?
 2  A   Yes.
 3  Q   And as such, you were the head of investigations,
 4      internal investigations, right?
 5  A   I had lieutenants that oversaw the internal affairs.
 6          I was the OPS commander, so I was in charge of the
 7      office of professional standards.
 8          The lieutenants oversaw the investigations more
 9      directly than me.
10  Q   Okay.  It was your organization that conducted the
11      investigations?
12  A   Yes.
13  Q   All right.
14                                  (Phone interruption.)
15                        THE COURT:  Everybody, please make
16      sure your phones are turned off or muted.  I just heard a
17      beep.  Sorry.
18  Q   (By Mr. Sheridan)  okay.  So you oversaw all of the
19      administrative investigations that took place in the
20      state patrol, correct?
21  A   Yes.
22  Q   Okay.  And then you were also what's called a standards
23      officer, right?
24  A   Yes.
25  Q   And tell the jury, if you would, what a standards officer
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 1      is.
 2  A   A standards officer has concurrence authority on all of
 3      the cases that occur that are investigated by the patrol,
 4      so there's a captain usually who is in charge of an
 5      employee.  When that investigation is completed, the
 6      captain and I would confer about the discipline that
 7      would take place or no discipline, if it was appropriate,
 8      but I had concurrence authority, so we had to be in
 9      agreement on that.
10  Q   And concurrence authority means that you sort of get a
11      vote in what to do with a particular employee when OPS
12      has done an investigation?
13  A   Yes.
14  Q   And so basically it's you and the appointing authority
15      making the decision, correct?
16  A   Say it again.
17  Q   It's typically you and the appointing authority-- the
18      person in the chain of command who is considered the
19      appointing authority for the person being investigated?
20  A   That's true, but I was familiar-- as a standards officer,
21      I was familiar with all of the discipline that was issued
22      statewide to all of our employees, so I oversaw all the
23      discipline to make sure that somebody in Walla Walla
24      received the same discipline as somebody in Seattle for
25      the same type of defense, so I would apply that kind of
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 1      standard to it.
 2  Q   But concurrence authority only pertained to
 3      discipline-related investigations conducted by your
 4      office?
 5  A   No.  The majority of the investigations were actually
 6      conducted in the field by the chain of command over the
 7      employee.
 8  Q   Well, it's true, is it not, that you would have
 9      concurrence authority on all the discipline that was
10      issued as a result of those investigations, meaning your
11      investigations?
12  A   No, I had concurrence on all investigations that were
13      administrative through the office of professional
14      standards.
15  Q   Okay.
16  A   So OPS would initiate an investigation for a class-- a
17      district commander or division commander, a lot of times
18      those investigations would be completed in the field.
19          They would come back to OPS where the commander and
20      I would make a decision on discipline.
21  Q   Okay.  All right.  And so you-- but you wouldn't have the
22      same vote, you wouldn't have the same right to, say,
23      escalate up to the next level for things that were not
24      investigated by you?
25          For example, let's be specific, with regard to the
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 1      interactions between Lieutenant Nobach and Ms. Biscay,
 2      the breast-rubbing incident, that never got investigated,
 3      right?
 4  A   Yes, it did.
 5  Q   Not by you?
 6  A   No.
 7  Q   No, and when you say, "Yes, it did," you mean that there
 8      was an investigation conducted by Chief Alexander?
 9  A   Captain Alexander at the time, yes.
10  Q   Oh, Captain Alexander?
11  A   Yes.
12  Q   Right.
13          So you did not interview witnesses and your people
14      didn't, correct?
15  A   Not for the sexual harassment complaint that originally
16      came in.
17  Q   Right.
18          Because it was not-- it had not been elevated by
19      Alexander to either a preliminary investigation by you
20      folks or an administrative investigation by you folks?
21  A   Well, no, I wouldn't say it was his decision.  It was our
22      decision.
23          We talked about it jointly.
24  Q   Well, you may have talked about it jointly, but this was
25      not exercising your concurrence authority, correct?
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 1  A   Yes, it was.
 2  Q   Okay.  So let's take a look at-- you gave a deposition in
 3      this case under oath; did you not?
 4  A   Yes.
 5  Q   All right.  And let's take a look at that deposition.
 6                        MR. SHERIDAN:  Your Honor, I seek to
 7      publish the deposition of Mike Saunders.
 8                        THE COURT:  Are you doing the video
 9      like yesterday?
10                        MR. SHERIDAN:  Yes, assuming we are
11      ready to go.  I am checking right now.
12                        THE COURT:  Okay.  Members of the
13      Jury, you will now be given testimony from a deposition.
14          A deposition is testimony of a witness taken under
15      oath outside of the courtroom.
16          The oath is administered by an authorized person who
17      records the testimony word for word.
18          Depositions are taken in the presence of lawyers for
19      all parties.
20          The deposition will be presented by video.
21           Insofar as possible, you must consider this form of
22      testimony in the same way that you consider the testimony
23      of witnesses who are present in the courtroom.
24          You must decide how believable the testimony is and
25      what value to give to it.
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 1          A copy of the deposition will not be admitted into
 2      evidence and will not go to the jury room with you.
 3  Q   (By Mr. Sheridan)  We are going to be looking at Page 7,
 4      Line No. 17 to Page 8, Line No. 18.
 5          Can you give us a layperson understanding of what it
 6      means to have concurrence authority?
 7  A   So the appointing authority, as a decision-maker on an
 8      administrative case-- usually that's the district
 9      division commander that oversees the division the
10      employee is assigned to.
11          Concurrence authority, I would have to agree with
12      the level of discipline that was being issued to the
13      employee as a result of an investigation.
14          What that looked like, I would usually go back and
15      look at a standard, look at similar like cases and see
16      what type of discipline was issued in those cases, the
17      idea being that discipline is issued fairly across the
18      state for like violations.
19  Q   All right.  And does that mean that every form of
20      discipline comes across-- came across your desk at the
21      time that you held that position?
22  A   Well, every form of discipline that was a result of an
23      administrative investigation.
24          District division commanders still had the latitude
25      to issue certain levels of discipline outside of the
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 1      administrative investigation process, but when things
 2      rose to a certain level, they would come to my office.
 3          There was some discretion there by the district or
 4      division commander on how they proceeded with violations
 5      they may have identified.
 6  Q   Okay.  So every form of discipline that was investigated,
 7      you have concurrent authority for, correct?
 8  A   Yes.
 9  Q   And there's no policy or procedure that says you have
10      concurrent authority for things that don't reach OPS
11      investigations, correct, no document, no policy, no
12      procedure--
13  A   I don't agree with you.
14          I think you are really taking it out of context,
15      what we're saying here.
16  Q   Well, let's see--
17  A   I mean, you asked me if there was an investigation.  I
18      said there was.
19  Q   Every form of discipline that was a result of an
20      administrative investigation-- that's a term of art,
21      isn't it, "administrative investigation"?
22  A   Yes.
23  Q   That's when you actually send your people out to
24      interview witnesses, and they do it-- they record the
25      interview, there's two people doing it.  That's an
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 1      administrative investigation, right?
 2  A   Sure.
 3  Q   Okay.  So now though you are telling us that pretty much
 4      every investigation, like the investigation that you say
 5      was done by Captain Alexander, would require concurrent
 6      authority, right?
 7  A   I'm not really sure where you're coming from on that.
 8          Administrative investigations-- I don't think that I
 9      ever said it was exclusive to simply administrative
10      investigations, but Captain Alexander did an
11      investigation, and then he came and conferred with me.
12          Given the information that he provided to me, if I
13      didn't agree with the path that he was going down, we
14      would have elevated that to the assistant chief.
15  Q   But that's inconsistent with what you just said, isn't
16      it?
17          Every form of discipline that was a result of an
18      administrative investigation is when you had concurrent
19      authority, correct?
20  A   That's what I said there, yes.
21  Q   Okay.
22  A   I didn't say that was exclusive to--
23  Q   So show us, if you would, sir-- show us, if you would, or
24      refer us to a policy-- we will look it up.
25          Find a policy or procedure that says you had
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 1      concurrent authority when the appointing authority kept
 2      the case and didn't give it to OPS.
 3          Point to any authority you know of.
 4           We'll find it.  We'll look it up.
 5  A   Well, it's been a while since I've looked at a policy
 6      manual, so you are going to have to forgive me for not
 7      being able to quote a policy for you.
 8  Q   Fair enough.
 9  A   I will tell you that probably almost on a daily basis I
10      had commanders come to me and talk to me about different
11      issues that they were looking at and asking me if it's
12      something that should be elevated to an OPS
13      administrative investigation.
14  Q   Now, the jury has seen some of the policies and
15      procedures for doing investigations.
16          They've seen the flowchart that talks about what to
17      do.
18          If this was a real investigation, there would have
19      been a case log, right?
20  A   Not necessarily.
21  Q   And there would have been an IIR (phonetic), right?
22  A   Not necessarily.
23  Q   And when you say he did an investigation, tell us
24      everything you think he did to investigate.
25  A   He talked to other employees, he talked to the
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 1      lieutenant, I believe.
 2          He did his own local investigation within the
 3      aviation section, asked questions and got things to the
 4      point where he was satisfied.
 5  Q   Well, who did he talk to and when did he talk to them?
 6  A   I don't have that information right in front of me, so I
 7      can't tell you that.
 8  Q   Okay--
 9                        THE COURT:  Let me stop you for a
10      second, Mr. Sheridan.
11          We have two people that have joined the courtroom
12      via Zoom, and--
13                        COURT BAILIFF:  Just wait a second.
14                        THE COURT:  Sorry, Mr. Sheridan.
15                        MR. SHERIDAN:  Should I continue?
16                        THE COURT:  No.  Wait.
17          We have a couple more people that have joined via
18      Zoom, and I just want to tell you that you are prohibited
19      from recording the proceeding through-- that you are
20      watching via Zoom, and you are not to take screenshots of
21      the screen either.
22           A violation of my court order is basis for
23      sanctions, and you could be held in contempt.
24          Thank you.
25          Please proceed.
0019
 1  Q   (By Mr. Sheridan)  Okay.  So you didn't-- you say that
 2      there was an investigation conducted.
 3          Do you consider it to be a preliminary investigation
 4      or an administrative investigation that you say that
 5      Chief Alexander conducted?
 6  A   I would consider it to be a local investigation at his
 7      level.
 8  Q   Local investigation?
 9          That's not in the investigative manual.
10  A   Yeah, you can't define every single situation in the
11      world, but this is common practice in any law enforcement
12      agency and any organization outside of law enforcement.
13          When allegations are made about somebody, somebody
14      collects some initial information to determine what they
15      need to do about that situation.
16          That's exactly what Captain Alexander did.
17  Q   Sir, isn't it true that the whole purpose of the
18      investigative manual is to instill confidence in the
19      public that the Washington State Patrol is fairly and
20      openly investigating claims of wrongdoing and that
21      there's nothing being done in a sneaky way or an
22      inappropriate way, right?
23  A   That's one of the purposes.
24  Q   So that's why they have specific procedures-- would you
25      agree with me, sir--
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 1  A   No, that's not why they have specific procedures.
 2          I said that's one of the reasons.
 3  Q   You jumped in too fast.  I am asking you a different
 4      question.
 5          Would you agree with me that if a policy or a
 6      procedure says "shall," it must be done?
 7  A   Yes.
 8  Q   And if it says "may," then it may or may not be done,
 9      right?
10  A   Correct.
11  Q   So all we have to do, as consumers, is we have to look at
12      your policies and procedures and see which says "shall"
13      and which doesn't, and we will know what the policies and
14      procedures are regarding investigations, correct?
15  A   Yes, and you are going to talk to me about how it says
16      that you shall do an investigation, but that
17      investigation-- the level of the investigation is not
18      defined.
19  Q   Let me understand this, sir.
20          You had-- you were the top fellow in charge of
21      investigations in 2016 and 2017, right?
22  A   Yes.
23  Q   And what you just told us, basically that is how
24      investigations were conducted during the time you were in
25      charge, that there could be ones that were sort of
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 1      neither preliminary nor administrative; "local" you
 2      called them, right?
 3  A   What is your question?
 4  Q   This is how you ran your department, correct?
 5          Let's face it, what you just said, you're speaking
 6      for a position that you held at the time, right?
 7          You were the head of OPS?
 8  A   Yes, I was.
 9  Q   So your view is that people can investigate sort of--
10      outside of the procedures.  It's small.  It's local.
11           That's how the office was run during the time you
12      were there?
13  A   The office wasn't run the way you're implying whatsoever.
14          Any matter-- any allegation taken against a state
15      patrol employee was taken very seriously.
16          It was never made into something small and brushed
17      under the rug or anything like that, at least not that
18      I'm aware of.
19  Q   Well--
20  A   Especially allegations of sexual abuse or sexual assault
21      or sexual harassment.
22          I mean, that's ridiculous to think that we would
23      just not take a serious look at that.
24  Q   Okay.  Well-- it's true, is it not, that because an 095
25      was issued to Lieutenant Nobach, that pretty much ended
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 1      the opportunity to consider more serious discipline
 2      because of his union status?
 3  A   Yeah, there's a lot of union rules that interact with
 4      that, but it also ended the behavior too, I might point
 5      out.
 6  Q   So you're agreeing with me?  You agree, that's what it
 7      did?
 8  A   Right.
 9          Once the 095 is issued by union rules, we couldn't
10      take any other form of discipline, but if you're
11      suggesting that that was a way to avoid having to take a
12      firmer position on this, I would say you're definitely
13      wrong.
14  Q   All right.  You didn't do any investigation-- your office
15      didn't do any investigation of the breast-rubbing matter,
16      right?
17  A   On the sexual harassment complaint?
18  Q   Yes.
19  A   No.
20  Q   And the only place you got your facts as to what happened
21      was from Johnny Alexander talking to you and telling you?
22  A   Yes.
23  Q   You didn't talk to-- your people didn't talk to any
24      witnesses, right?
25  A   Right.
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 1  Q   You don't really know who he interviewed-- as you sit
 2      here today, you don't know who he interviewed and who he
 3      didn't interview, right?
 4  A   Yes.
 5  Q   You do?
 6  A   I don't know specifically who he interviewed, but I know
 7      he interviewed people and did his job.
 8  Q   Okay.  Got it.
 9          Now, also, you understood from your conversation
10      with Captain Alexander that the facts were pretty much
11      uncontested, right?
12  A   What facts?
13  Q   Oh, meaning that Nobach admitted what he did, he admitted
14      that she came up behind him and moved her breasts behind
15      his head, touching the back of his head?
16  A   I'm not sure what he did--
17                        MR. MARLOW:  I am going to object.
18      That mischaracterizes Alexander's testimony.
19                        THE COURT:  I am going to sustain the
20      objection.
21          Rephrase the question.
22                         MR. SHERIDAN:  Sure.
23  Q   (By Mr. Sheridan)  Okay.  It's true, is it not, that you
24      were told that-- you were told by Alexander that Brenda
25      Biscay came up behind Jim Nobach, while he was seated at
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 1      his desk, with Trooper Santhuff in the room, and she
 2      basically rubbed her breasts on the back of his head?
 3  A   Yes.
 4  Q   Okay.  Fair enough.
 5          And also on the back of his head or his shoulders,
 6      right?
 7  A   Yeah, the general area, yes.
 8  Q   And it's true, is it not, that the way-- that in terms of
 9      how you determined what happened-- you didn't determine
10      what happened.
11          Captain Alexander did and told you.
12  A   I'm sorry, could you repeat that one more time?
13  Q   Sure.
14          You made no decision as to whether the events
15      actually occurred, correct?
16  A   I believed that what occurred-- what he told me occurred
17      occurred because I believe that he's a very forthright,
18      honest individual.
19  Q   You mean Captain Alexander?
20  A   Yes.
21  Q   Got it.
22          Now, a preliminary investigation is basically
23      designed to see, first, does the claim involve a
24      Washington State Patrol employee, right?
25  A   Yes.
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 1  Q   And second, if everything is true, does it look like
 2      there's a claim, right?
 3  A   Sure.
 4  Q   Okay.  And so, for example, if somebody-- a civilian
 5      raised a complaint saying that they were arrested and the
 6      handcuffs were too tight, that would be an example of
 7      something that there would be no claim because that's
 8      sort of the nature of being handcuffed?
 9  A   No, there's still a method of accountability for that,
10      still an investigation is done by the supervisor.
11  Q   Okay.  All right.  Let's take a break and look at Page
12      34, Line No. 12, Exhibit No. 221.
13  A   I would stay away from that one, but more-- how about the
14      example of "He put handcuffs on me and they hurt"?
15  Q   Fair enough.
16  A   So that might be a complaint that we would receive that
17      we would look at initially and say, "Okay.  That's
18      consistent with our expectations because you were under
19      arrest.  Unfortunately they do hurt, but that's a result
20      of being arrested."
21          That's what we expect our employees to do.
22  Q   So that would be an example where the preliminary
23      investigation sort of reveals there's no case?
24  A   No, your terms aren't correct, so I guess I am not going
25      to agree with you on that one because we are not doing a
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 1      preliminary investigation on a use of force for
 2      handcuffs.  We are doing what's called a-- what we call a
 3      FLUP (phonetic), which is what a fleet loss-- loss of
 4      equipment, use of force pursuit file, basically, that we
 5      create electronically.
 6          That's reviewed by a district commander.
 7           Eventually it's reviewed by me after the supervisor
 8      takes a look at it.
 9  Q   Okay.  It's true also, is it not, sir, that in cases
10      where 095s are going to be issued, you folks don't really
11      get involved?
12  A   If an 095 is going to be issued?
13  Q   Yeah.
14  A   Well, a district commander or a supervisor has the
15      ability to issue an 095 if they feel it's appropriate,
16      but there would be 095s that would be issued occasionally
17      as a result of an OPS administration-- investigation.
18  Q   Okay.  Agreed.
19          If you do an investigation, then you would become
20      involved even in the fact that-- at the conclusion of the
21      investigation the person who alledgedly did the wrong--
22      if they got an 095, you folks would be looking at it,
23      right?
24  A   Yes.
25  Q   But if someone is issued an 095 and there has not been an
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 1      investigation, you would stay out of it?
 2  A   Yes.
 3  Q   Okay.  And as a matter of fact, when an appointing
 4      authority, like, in this case, Captain Alexander, issues
 5      an 095, you are not going to overrule them because really
 6      that's his territory and those are his people, right?
 7  A   Not necessarily.
 8  Q   Okay.
 9  A   In a case like this where you have allegations of sexual
10      harassment, again, if I felt that it needed to be
11      elevated, I would take that up with the assistant chief,
12      if Captain Alexander and I couldn't agree.
13  Q   Okay.  But it's true, is it not, and tell me if I'm
14      wrong, you and Captain Alexander decided there wasn't
15      sexual harassment?
16  A   No.  We knew there was sexual harassment.
17  Q   "We" did?
18  A   Yeah.
19  Q   Tell us about it.
20          You knew there was sexual harassment, you and the
21      chief, Chief Alexander, right?
22  A   Yes.
23  Q   Tell us, what did you think was sexual harassment?
24  A   Captain Alexander looked into it.
25          Like I said, he did his investigation, he determined
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 1      that it was systemic within the whole aviation section,
 2      that there were many people participating in that type of
 3      behavior.
 4  Q   Who?
 5  A   I don't know all his employees.
 6  Q   But I guess you're assuming that Captain Alexander
 7      interviewed those folks to make that determination,
 8      right?
 9          I mean, there's only 11 there, right?
10  A   I know that Captain Alexander did an investigation at the
11      level he felt was appropriate to come to that conclusion.
12  Q   And the conclusion was sexual harassment?
13  A   It did occur.
14  Q   Okay.
15  A   I would agree with him on that.
16  Q   Okay.  So your understanding of the facts is that there
17      was sexual harassment, and you say that you had the
18      authority to go higher if you can't get concurrence.
19          If there's an entire section, the aviation section
20      in this case, that apparently has pervasive sexual
21      harassment, why would you not want a thorough
22      investigation to be done through your office where the
23      rules apply?
24  A   This was more a lack of leadership, and I don't mean to
25      offend Lieutenant Nobach, but there was a culture that
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 1      had manifested within the aviation section where many
 2      employees, including Trooper Santhuff, were participating
 3      in inappropriate behavior.
 4  Q   You got that Santhuff--
 5  A   No-- well, yeah, when we talked, you know, however many
 6      years ago it was--
 7  Q   Yeah.  So now you don't remember anyone's name except
 8      Trooper Santhuff; is that right?
 9  A   I dealt with complaints from Trooper Santhuff quite a
10      bit, so I do remember his name.
11  Q   So now it's part of your testimony that he was part of
12      the problem back in 2016, right, this sexual harassment
13      problem, right?
14  A   That he had participated in those types of activities,
15      yes.
16  Q   That's nowhere in your deposition or anything written
17      down; would you agree?
18  A   I have no idea.
19  Q   Well, you never wrote down anything about this being a
20      hostile work environment with sexual harassment that
21      apparently was pervasive and included Trooper Santhuff,
22      right?
23  A   I didn't write down much about this one at all because it
24      didn't come to me for an OPS investigation.
25  Q   Okay.  But-- I'm right, am I not, that if it's sexual
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 1      harassment, this is a major offense, "major"?
 2  A   Yes.
 3  Q   So a major offense, you wouldn't let a captain just say,
 4      "I'm going to keep this in-house," when it's pervasive.
 5      You would do something about it, right?
 6  A   I wouldn't, but Captain Alexander did.
 7  Q   I thought you could overrule him or take it up to the
 8      next level if it was an 095?
 9  A   I could if I disagreed with his actions, but I agreed--
10  Q   So you thought it was a good idea that in this pervasive
11      environment of sexual harassment, involving, for all we
12      know, all 11 people that work there, you thought it was a
13      good idea to just let the captain handle it and not even
14      develop an official record, through interviews and
15      following the investigative procedures that you would
16      follow--
17  A   There was a record.
18          He dealt with the leadership of Lieutenant Nobach,
19      the 095.
20          It was clearly documented there.
21          His expectations were stated and the unit was--
22      participated in sexual harass ment training because it
23      was systemic within the unit.
24  Q   And the way you knew it was systemic within the unit is
25      because that's what he told you?
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 1  A   Yes.
 2  Q   Okay.  You have no personal knowledge?
 3  A   No.
 4  Q   Okay.  And you're okay with a major-- you agree that
 5      sexual harassment is a major offense, right?
 6  A   Yes.
 7  Q   You have to say it so she can-- so it's audible.
 8  A   Yes.
 9  Q   Thank you.
10           But it's your position, as you sit here today, that
11      even though it's a major offense, it was okay to deal
12      with it simply through 095s?
13  A   The biggest violation out of this was the fact that there
14      was a lack of leadership in the unit preventing this from
15      happening.
16          This type of behavior was accepted, and Lieutenant
17      Nobach was responsible for that.
18          Lieutenant Nobach was counseled.
19          Captain Alexander stated his expectations very
20      clearly in the 095 and said, "This will stop"-- don't
21      quote me.  I don't know exactly what he said in the 095.
22      I haven't seen it for a while, but he put an immediate
23      stop to the behavior, and then he provided training to
24      the whole unit that addressed this problem.
25          When you have a whole unit that is participating in
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 1      this kind of behavior, and they're all accepting of this
 2      behavior, how do you hold one person accountable for
 3      those actions?
 4          First of all, it was Lieutenant Nobach who was
 5      sitting there when the other gal came up behind him and
 6      actually committed what I would call the sexual
 7      harassment.  He was a recipient of it.
 8          All that being said, it was under his leadership,
 9      and he should have made it stop immediately.
10          It should have never gotten to the point where it
11      was.
12  Q   You're parroting what you were told by Alexander, right,
13      because you have no personal knowledge of anything?
14  A   I am giving you my personal opinion based on the
15      information that he provided to me when he investigated
16      it at his level.
17  Q   So what do you think the worst event that happened in
18      that unit was, the worst event?
19  A   I don't know.
20  Q   You don't know, and you don't know if the worst event was
21      the breast-touching incident.  There could have been
22      something worse, correct?
23  A   There could have been.
24  Q   And the only way to find that out would be to actually
25      interview people that worked there, right?
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 1  A   Yes.
 2  Q   And that was not done, right?
 3  A   Correct.
 4  Q   And that was fully-- with your full agreement?
 5  A   Yes.
 6  Q   Okay.
 7  A   Had we had a victim that stepped forward, we would have
 8      done something probably more in-depth, I guess.
 9  Q   That's an interesting point.
10          "If I had a victim come forward, I would have done
11      something more," right?
12          How do you go about finding if there are other
13      victims?  What do you do?
14          You do an investigation, right?
15          And you interview the witnesses--
16                         MR. MARLOW:  I will object.
17           If he could ask one question and allow the witness
18      to answer, then maybe--
19                        THE COURT:  One question at a time.
20                    MR. SHERIDAN:  Sorry.
21  Q   (By Mr. Sheridan)  Isn't it true that the way you find
22      out if there are other victims, is you do an
23      investigation, you follow the rules, you send in two
24      people at a time, you record the statements, and then you
25      make a decision as to what needs to be done to Lieutenant
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 1      Nobach, not before--
 2  A   If you're looking for additional victims, that would be
 3      the way to go, yes, but in this case we didn't have
 4      anybody who appeared to be victims.
 5  Q   How do you know that?
 6  A   Because everybody was actively participating in this kind
 7      of behavior and laughing about it.
 8  Q   How do you know that?
 9  A   Because that's what Captain Alexander told me.
10  Q   Right.
11  A   Yeah.
12  Q   In 2016 you were a public official, correct, under the
13      whistleblower code?
14  A   "A public official under the whistleblower code"?
15  Q   Yes.
16  A   I'm not sure.
17          I know that whistleblower complaints were handled
18      through our human resources division.
19  Q   Well, for whistleblower complaints pertaining to, what,
20      retaliation, were handled through them?
21  A   Would be handled through HR, yes, human resources.
22  Q   You held-- what was your job title gain, sir?
23  A   I was commander of the office of professional standards.
24  Q   Okay.  And you were identified as a public official,
25      right?
0035
 1  A   I don't know.
 2           I guess I considered myself a public official the
 3      minute I became a trooper, but I don't know what your
 4      definition is, so I don't know.
 5  Q   Well, we talked about this during your deposition, didn't
 6      we?
 7  A   I don't remember.
 8  Q   Okay.
 9  A   I bet you do.
10  Q   Let's take a look at-- let's take a look at Exhibit
11      No. 113.
12          It might be over there to your right, sir.
13          It would be a full book, Exhibit No. 113.
14          I will look over here and see if I see it.
15                        THE COURT:  While you do that, there
16      have been additional people that have joined the Zoom
17      meeting.
18          I just want to instruct you that you are prohibited
19      from recording the proceedings in any way.  We can only
20      have one official record.
21          You are also prohibited from taking screenshots of
22      the screen that show the witness.
23          Any violation of my order is basis for being held in
24      contempt and sanctions.
25                        THE WITNESS:  It looks like 113 is
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 1      split between two books.
 2          What page are you going to?
 3  Q   (By Mr. Sheridan)  I think you can stick with that one
 4      and we'll be okay.
 5  A   Okay.
 6  Q   Sir, if you will go to Page 166.
 7  A   I don't think my page numbers aren't matching yours.
 8  Q   Okay.  I'm going to take a look and see.
 9  A   I am looking at a general order for the patrol.
10          Is that what you're looking at?
11  Q   Yeah, I need to get you to the chapter.
12          It is Chapter 8.
13          From there we will go to 166.
14  A   So I'm still in 113, right?
15  Q   Yeah, 113.
16          Go to Chapter 8.
17  A   I am still on general orders in 113.
18  Q   Flip about halfway through.
19           You will see it is divided up by chapters.
20          There was a time you were familiar with this book,
21      right?
22  A   Yeah, more familiar than I am now.
23  Q   Okay.
24  A   So I don't have a 166.
25  Q   Look for the chapters first, and you will see there's
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 1      Chapter 1, 2, 3, 4.
 2          I can take it from you and help you, if need be.
 3  A   Okay.  There's no 166, but I think I'm getting close to
 4      what you're looking at.
 5          Are you looking at the rules of conduct?
 6                        THE COURT:  Captain Saunders, I saw
 7      you looking over at the other screen.
 8          There is a screen right behind you, if that's
 9      easier.
10                        MR. SHERIDAN:  Thank you.  That is
11      easier.
12                        THE WITNESS:  What I have here in 113
13      isn't matching what you have.
14  Q   (By Mr. Sheridan)  I don't think you're in Chapter 8.
15          If you'll look at the screen, sir, it will make it a
16      lot easier.
17          This is Chapter 8 under "Rules of conduct," and it
18      say, "Methods of submitting a whistleblower complaint,"
19      okay.
20          If you look at Item 1, one way is it could be
21      reported to the state auditor's office, and you
22      understood that, correct?
23  A   Mm-hm.
24  Q   That's a "yes"?
25  A   Yes.
0038
 1  Q   Thank you.
 2          And then on No. 2, "The following are methods for
 3      reporting or submitting a whistleblower complaint," and
 4      it says, "A, directly to the agency designee."
 5          Were you the agency designee, sir?
 6  A   No.  That would have been Dr. Lastimado in human
 7      resources.
 8  Q   Okay.  So it says--
 9  A   "Lastimado."
10  Q   It says the agency designee includes the deputy chief.
11          In 2016, who was the deputy chief?
12  A   Randy Drake.
13  Q   Randy Drake--
14  A   I'm sorry, he was assistant chief.  There wasn't a deputy
15      chief.
16  Q   Okay.  All right.
17          And who was the commander of the office of
18      professional standards?
19  A   That was me.
20  Q   Okay.  So this policy is the policy that was in place --
21      it's already been admitted -- in 2016?
22  A   Okay.
23  Q   So would you agree sir, that assuming that's right, you
24      were an agency designee?
25  A   It appears I was one of the designees, yes.
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 1  Q   All right.  And you did-- basically from March on, you
 2      had received the information about the report from
 3      Trooper Santhuff regarding the breast-rubbing incident,
 4      right?
 5  A   Yes.
 6  Q   And you considered that to be or at the time you
 7      considered him to be the whistleblower, correct?
 8  A   I didn't give it much thought, but yes, I would say he
 9      was the whistleblower.
10  Q   And he was a whistleblower, and you received the
11      complaint, and in your mind the behavior of Lieutenant
12      Nobach was gross mismanagement, right?
13  A   Yes.
14  Q   Okay.  All right.
15  A   But it was already being addressed through HRD.
16  Q   Well, you don't know that either, do you, sir?
17  A   Yes.
18  Q   So it's fair to say that you did nothing with this
19      information, in terms of reporting it to the state
20      auditor, right?
21  A   No.
22           HRD did that, I said.
23  Q   How do you know that they reported it?
24  A   Because I talked to Captain Travis Mathesen, who oversees
25      Dr. Lastimado in the human resources division, and
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 1      confirmed that they did that.
 2  Q   So you actually ensured that the whistleblower complaint
 3      filed or stated by Trooper Santhuff, you ensured that it
 4      got to where it was supposed to go?
 5  A   Yes.
 6  Q   And so you are sure that based on your conversation with
 7      Mathesen, that his subordinate passed that complaint on
 8      to the state auditor?
 9  A   I was told he did.
10  Q   Perfect.  Thank you.  Okay.  And I gather then because
11      you had done your bit, you had no further-- you took no
12      further action regarding investigating or anything like
13      that?
14  A   I think we've already said that, yes.
15  Q   Okay.  And it's true, is it not, that if Trooper Santhuff
16      was in a hostile environment himself, that was not
17      something that your organization dealt with, right?
18  A   No, it would be.
19  Q   It would be?
20  A   Yeah, if there was retaliation or a hostile work
21      environment, that's something that we could potentially
22      investigate.
23  Q   Okay.  Well, you became aware of such a complaint, right?
24  A   Yes.
25  Q   Okay.  When was that?
0041
 1  A   I can't quote dates to you, but it was after the sexual
 2      harassment complaint.
 3  Q   Okay.  And you learned that Trooper Santhuff had
 4      basically told, I guess, Captain Alexander and ultimately
 5      the information came to you, that he felt that Nobach was
 6      retaliating against him for having reported the
 7      breast-rubbing incident, right?
 8  A   Yes.
 9  Q   Okay.  Now, I am going to ask you, do you have Exhibit
10      No. 98 handy?
11          I will take a look here.
12          I think you probably have it, sir.
13  A   These?
14  Q   No.
15          It would be one of these.
16          It would be a black one as well.
17  A   It's 164-- 113, 164, 227, 245, 260, 261, and 113.
18  Q   113, yes-- well, I have-- I am going to take some of
19      these back from you, sir, if I may, and perhaps I can
20      find them.
21  A   There is one back here that is 43 to 112--
22  Q   There we go.  Thank you.
23           Okay.  Do you have it in front of you, sir?
24  A   Yes.
25  Q   This is a--
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 1                        MR. SHERIDAN:  This is admitted,
 2      right?
 3                        THE COURT:  No.
 4                        MR. SHERIDAN:  Oh, it's not.  Okay.
 5  Q   (By Mr. Sheridan)  This is a document that Ryan Santhuff
 6      wrote around October 20th and sent to your subordinate,
 7      Bruce Maier; is it not?
 8  A   I don't know which page you're referring to yet.
 9  Q   98.  I'm sorry.
10  A   98?
11  Q   Yes, please.
12          Okay.  It's a couple pages.
13          Just take a moment to look at it.
14  A   Okay.
15  Q   And this document came into your possession on October
16      25th; did it not?
17  A   October 25th?
18  Q   Yeah.
19          Do you have a recollection-- you have a recollection
20      of having read this document; do you not?
21  A   Yes.
22  Q   Fair enough.
23          All right.  Just so we can nail down when you got
24      it, I have a document here that I think may refresh your
25      recollection.
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 1          I'm going to have it marked and then show it to you
 2      and just have you look at it, but don't say anything.
 3                        THE COURT:  Is that a new exhibit?
 4                        MR. SHERIDAN:  yeah.
 5                        THE COURT:  Does Defense have a copy
 6      of it?
 7                        MR. SHERIDAN:  yes.
 8                        THE COURT:  So this would be 264.
 9                        MR. SHERIDAN:  264.  Thank you.
10          I am going to hand the witness what's been marked
11      for identification as Exhibit No. 264.
12  Q   (By Mr. Sheridan)  What I'm doing here is seeking to
13      refresh your recollection, so I want you to look at the
14      top header and then look at the document, and then I'm
15      going to ask you the question whether or not this
16      refreshes your recollection as to when you received the
17      document.
18  A   So this came to me from Bruce Maier on the 21st of
19      October.
20  Q   Okay.
21  A   2016.
22  Q   Fair enough.
23          Thanks very much.
24          Let me take that back, and I will just put that over
25      here.
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 1          21st, got it.
 2          All right.  And when you got this document, I gather
 3      you read it?
 4  A   Yes.
 5  Q   All right.  And did you direct a certain action be taken
 6      as a result of this document?
 7  A   I believe we completed a preliminary investigation.
 8  Q   And what was the subject matter of the investigation?
 9  A   Retaliation.
10  Q   Okay.
11  A   Harassment.
12  Q   Is it fair to say that would have been in the October
13      timeframe?
14  A   Yes.
15  Q   Okay.
16  A   I would hope so.
17  Q   Okay.  And let me check something real quick.
18          I would like, if you would, to take a look at-- let
19      me just see.
20          I am on the first page, and I'm at the top of-- I'm
21      at the top of the second paragraph.
22  A   Okay.
23  Q   And--
24                         MR. SHERIDAN:  Oh, I should offer
25      this.
0045
 1          Plaintiff offers Exhibit No. 98.
 2                        THE COURT:  Any objection?
 3                        MR. MARLOW:  This witness can't
 4      authenticate this document, Your Honor, so yes.
 5           Objection; authentication.
 6                        THE COURT:  I got confused between 264
 7      and 98, whether he recognized it or not.  Sorry.
 8  Q   (By Mr. Sheridan)  I will just clarify.
 9          You recognize that memo from Trooper Santhuff, and
10      you read it, right?
11  A   Yes, e-mail-- I don't know if this is exactly the one,
12      but I'm assuming it is, so yes.
13                        THE COURT:  All right.  Exhibit No. 98
14      is admitted.
15                        MR. SHERIDAN:  Thank you.
16                                (Exhibit No. 98 admitted
17                                 into evidence.)
18  Q   (By Mr. Sheridan)  Now, let's look at the top-- the first
19      sentence of the second paragraph.
20                        MR. SHERIDAN:  May it be published?
21                        THE COURT:  Yes.
22                        MR. SHERIDAN:  Thank you.
23  Q   (By Mr. Sheridan)  Look at the first sentence of the
24      second paragraph.
25  A   Yes.
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 1  Q   He writes, "At the beginning of our meeting on October
 2      3rd"-- and he's writing to Sergeant Maier, your
 3      investigator, right?
 4  A   Right.
 5  Q   He says, "At the beginning of our meeting on October 3rd,
 6      you asked me if I knew why we were having a meeting.  I
 7      told you I believed it was regarding the deletion of
 8      e-mails to avoid a pending public disclosure request.
 9          "You advised I was incorrect and the meeting was
10      about two issues filed in an IIR by Captain Alexander."
11          It goes on from there.
12          You became aware in this document that there was
13      also a question of-- an allegation of deleting e-mails to
14      avoid a public records disclosure, correct?
15  A   I'm sorry, I was still reading.
16          Could you ask me one more time?
17  Q   Oh, sure.
18          It's true, is it not, that in reading this document,
19      you became aware that not only had Trooper Santhuff
20      complained that he was being retaliated against by
21      Nobach, but also he complained that there was a 2014
22      incident involving a King airplane that was not made
23      available to the governor.
24          You understood that from reading this, right?
25  A   No, I didn't see that as a complaint.
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 1          He said he believed it was regarding the deletion of
 2      the e-mails to avoid a public disclosure request.
 3          That's not a complaint.  To me that's something that
 4      he believed they were meeting about, apparently.
 5  Q   Okay.  So when you read this about the e-mails-- you
 6      understood the other two things needed investigating,
 7      right?
 8  A   Yes.
 9  Q   Okay.  But it's your testimony that in reading this about
10      "I believed it was regarding the deletion of e-mails to
11      avoid a pending public disclosure request," you didn't
12      take that as a complaint?
13  A   No.
14  Q   Okay.  And now, if you would, turn over to the next page.
15          The top paragraph-- the top full paragraph begins,
16      "Although not associated with the IIR, we also discussed
17      further unethical and potentially criminal behavior
18      regarding deletion of e-mail to avoid pending public
19      disclosure requests, possible mayday requests.
20          "I explained an incident where Lieutenant Nobach
21      advised the pilots of a public disclosure request that
22      was coming, and he said he needed us to delete our
23      e-mails to prevent disclosure.
24          "Lieutenant Nobach instructed all the pilots to log
25      into the e-mail accounts, delete our 'deleted' folder and
0048
 1      showed us how to access an e-mail recovery folder and
 2      delete those also.
 3          "Trooper Noll also remembers the incident and
 4      believes the public disclosure request pertains to the
 5      mayday protest"-- it goes on.
 6          Sir, is it your testimony that after reading this,
 7      you still didn't think it was a complaint?
 8  A   Well, I don't know where in the timeline we investigated
 9      this, but we did investigate this allegation.
10          I don't know if it was before this letter, if it was
11      already in progress, or if it was initiated afterwards,
12      but--
13  Q   It's true that it wasn't investigated until 2017, right?
14  A   I don't know.
15          I would have to see the documents, to be honest with
16      you.
17  Q   Can you think of any business reason for delaying the
18      investigation of this e-mail claim?
19  A   Any business reason to delay it?
20  Q   Yes, to not-- because-- I mean, there was an
21      investigation regarding King air, there was an
22      investigation regarding retaliation, but there was no
23      investigation of this destruction of e-mail issue at the
24      time.
25          I'm asking whether you know whether there was a
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 1      business reason for delay.
 2  A   Well, there's not enough information in the two
 3      paragraphs that we have gone over for me to investigate
 4      it.
 5  Q   Isn't it though the responsibility of you and your
 6      subordinates, when you get something that is a complaint,
 7      that you are supposed to start a case log and just give
 8      it an IRR (sic.) and make decisions from there?
 9  A   An "IIR."
10           Not necessarily.
11          We provide the information to the district commander
12      or division commander, in this case, and he makes the
13      decision on whether he wants to move forward with the
14      complaint.
15  Q   "Whether he wants"-- I'm sorry?
16  A   To move forward with the complaint.
17  Q   And who was that?
18  A   That was Captain Alexander, I believe.
19  Q   So this was given to Captain Alexander to make a decision
20      as to whether it moved forward?
21  A   I'm sure that Captain Alexander was aware of this letter,
22      but I-- again, timelines-- I can't recall timelines back
23      that far to tell you the sequence of events.
24  Q   Okay.  When the investigation was done in 2017, did you
25      become aware of whether or not some of the witnesses
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 1      verified that these facts, as I've just summarized for
 2      you, actually happened?
 3  A   We weren't able to verify that it happened, I don't
 4      believe.
 5          There were a lot of people we tried to get ahold of
 6      that wouldn't respond back to us, so we--
 7  Q   Isn't it true that four or five people actually said it
 8      happened?
 9  A   I don't believe so.
10  Q   Okay.  Would you agree with me that-- let's say four or
11      five people actually said it happened.
12          That would be significant evidence that would weigh
13      in favor of making a finding that something happened?
14  A   I can't tell you without going back and refreshing my
15      memory about the particulars.
16          There would be times where it may not be a violation
17      and there are times when it definitely would be.
18  Q   Okay.  Can you tell us, do you remember reading all the
19      statements written-- that were taken by your people?
20  A   No, I don't, as I sit here now, no.
21  Q   Fair enough.
22          Okay.  In this case, when the 2017 investigation
23      actually happened, and people were actually interviewed
24      and recorded and their statements were transcribed, was
25      it Johnny Alexander that made the decision that there
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 1      wasn't enough evidence?
 2          Let me spare you the memory issue first and let me
 3      ask you:
 4          Was it his responsibility to make the decision?
 5  A   Well, not necessarily.
 6          There were a lot of complaints that were made by
 7      Santhuff that we investigated, and some of those rose to
 8      the assistant chief, and I believe others were handled at
 9      Captain Alexander's and my level, and I can't remember
10      which went where, to be honest with you.
11  Q   Okay.
12  A   There were many.
13  Q   Fair enough.
14  A   I know that-- did I say "Chief Drake"?
15          Cheer Drake was the assistant chief at the time.
16          He was aware of all of the complaints that we
17      investigated, and even the ones that myself and Captain
18      Alexander reached a decision on, he was informed of those
19      and agreed with our actions.
20  Q   Okay.  And you know he agreed with your actions because
21      he told you?
22  A   Because he was very well informed by myself and Captain
23      Alexander of all of this.
24  Q   Okay.  I just want to get something in the record from
25      your deposition.
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 1          Let me just ask you this:
 2          "You understood, did you not, that the behavior by a
 3      supervisor to a direct-report female was gross
 4      mismanagement," and you said, "Absolutely."
 5          You agree with that?
 6  A   Could you read it to me one more time?
 7  Q   Yeah.
 8           "You understood, did you not, that behavior by a
 9      supervisor to a direct-report female was gross
10      mismanagement," and you said, "Absolutely."
11           You agree with that?
12  A   Sure.
13                        THE COURT:  Is this a good time to
14      take our 15-minute break?
15                        MR. SHERIDAN:  yes.
16                        THE COURT:  All right.  Members of the
17      Jury, we are going to take our 15-minute recess.
18                        COURT BAILIFF:  All rise.
19                        THE COURT:  We will resume at 3:05.
20                                  (Recess 2:49 to 3:03 p.m.)
21                        THE COURT:  Thank you.  Please be
22      seated.
23          Anything we need to address before we bring in the
24      jury?
25                        MR. SHERIDAN:  No, Your Honor.
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 1                     THE COURT:  Okay.  The one thing I
 2   realized too late is that I started reading the
 3   Washington Pattern Instructions on depositions, but it
 4   was impeachment, so I should not have done that, but I
 5   don't think there's anything that needs to be done.
 6                      MR. BIGGS:  No objection, Your Honor.
 7       I do have one issue though.
 8       There's a witness that's going to come on called
 9   Paul Speckmaier after this witness, but so we don't have
10   to interrupt--
11                     THE COURT:  It is not going to happen
12   today probably, right?
13                      MR. BIGGS:  Well, I don't know how
14   long we have left here.
15                      MR. SHERIDAN:  Not much.
16                      THE COURT:  Okay.
17                     MR. BIGGS:  Okay.  But here is the
18   issue with Speckmaier: He has a lot of things to say
19   about Lieutenant Nobach, most of which are excluded by
20   motions in limine.
21       I would like to make sure that the witness is
22   cautioned in advance that he can't talk about other
23   things that aren't part of this case, like what others
24   think about the lieutenant, history.
25       He left the department before this thing-- this case
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 1   ever happened.
 2                     THE COURT:  I rely on attorneys to
 3   instruct their witnesses what the motions in limine are.
 4                     MR. BIGGS:  Okay.
 5                     COURT BAILIFF:  All rise.
 6                     THE COURT:  But let me know if I need
 7   to do anything.
 8                     MR. BIGGS:  Sure.
 9                                             (Jury enters.)
10                     THE COURT:  Thank you.  Please be
11   seated.
12       Members of the Jury, Mary told me that some of you
13   were wondering why I was giving the Zoom instructions.
14       We have a presumption in our state that our courts
15   are open to the public, and that is to make sure that we
16   are all accountable, and the public has a right to know
17   what's happening in the courts.  That is just part of one
18   of the great things of our system.
19       Right now, given COVID-19 and the restrictions on
20   the amount of people that we can have in the courtroom--
21   typically all of you would be seated over there, and
22   anybody could come and watch the trial, but because we
23   need to make special arrangements due to COVID-19 and the
24   social distancing, we have spread you out the way that we
25   have, which means that we cannot have as many people come
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 1      into the courtroom, and we cannot have as many people in
 2      the gallery.
 3          In order to have a balance of safety and also our
 4      open court, which is a constitutional right, we have
 5      created a Zoom link similar to what we did during jury
 6      selection, so that anybody that wants to watch the
 7      witness testifying or hear the proceedings can do so, so
 8      that's the reason why we have the Zoom link going.
 9          All right.  And I believe that there is a new person
10      that has been admitted into the Zoom meeting, and I just
11      want to instruct everybody that is watching the
12      proceeding via Zoom that you are prohibited from
13      recording the proceeding.  We only have one official
14      record.
15          You are also prohibited from taking screenshots of
16      the witness or whatever you are able to see on the
17      screen.
18          A violation of my order is basis for sanctions, and
19      you could be held in contempt.
20          Thank you.
21          Mr. Sheridan?
22                         MR. SHERIDAN:  Yes.  Thank you.
23  Q   (By Mr. Sheridan)  I just wanted to refresh your
24      recollection again on when I asked you about Exhibit
25      No. 98, which was the e-mail sent from Ryan Santhuff to
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 1      Detective Sergeant Maier on October 20th, 2016, and then
 2      forwarded to you-- you told us it was forwarded to you on
 3      the 21st, but I wonder, can you tell us what time you
 4      received it, what time in the day?
 5  A   It's marked, "7:02 a.m."
 6  Q   Well, my apologies, that wasn't how I was supposed to go
 7      about it, but we got it in.  Thank you.
 8                        MR. SHERIDAN:  I have no further
 9      questions.
10                        THE COURT:  All right.  Any
11      questioning from the defense?
12                        MR. MARLOW:  Yes, Your Honor.  Thank
13      you.
14                           CROSS-EXAMINATION
15      BY MR. MARLOW:
16  Q   Good afternoon, Captain Saunders.
17           How are you doing today?
18  A   Good.
19  Q   You are retired from the state patrol, correct?
20  A   Yes.
21  Q   How long did you spend with the state patrol, sir?
22  A   Just short of 33 years.
23  Q   And I will apologize upfront for yelling at you, but I
24      have to make sure the jurors in the back can hear me as
25      well, and I tend to-- my voice goes down.
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 1           And you've retired as the commander of the office of
 2      professional standards, correct?
 3  A   Yes.
 4  Q   Okay.  What was your understanding of the role of the
 5      office of professional standards within the state patrol?
 6      What did it do?
 7  A   What did I do specifically as a commander?
 8  Q   What did the office of professional standards, the
 9      section you oversaw, what was its purpose within the
10      state patrol?
11  A   So my role as the commander was to oversee the
12      administrative investigations and to ensure that there
13      was equity in the investigations and in discipline that
14      was issued or not issued, and then I-- I had two
15      lieutenants at the time that worked for me that had
16      direct oversight of the investigations with the
17      investigators.
18          All we employed were sergeants to do the
19      investigations.
20          At the time, at least when this e-mail came to me in
21      October, we had two lieutenants.
22          I was later to reduced to one lieutenant.
23  Q   Okay.  And with regard to the role of OPS within
24      Washington State Patrol, what did OPS do within
25      Washington State Patrol?  What was its function?
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 1  A   To investigate allegations made against state patrol
 2      employees.
 3  Q   Thank you.
 4          And you were also what's been referred to as the
 5      standards officer, correct?
 6  A   Yes.
 7  Q   Now, there's some confusion about where you had what was
 8      referred to as concurrence authority and where you
 9      didn't.
10          Can you tell us-- just explain what concurrence
11      authority is and then tell us where you had it and where
12      you didn't?
13  A   I had concurrence authority on any issue, really, that
14      was brought to my attention by a district or division
15      commander, whether it was investigated by us or not.
16          As the standards officer, I was a subject matter
17      expert regarding discipline within the agency and
18      employee investigations, so when we talk about what I
19      did, there's a lot-- there's a lot bigger umbrella than
20      what we just talked about here today.
21          As a standards officer, commanders would come to me
22      and talk to me about the allegations made against their
23      employees and say, "What have we done in the past?
24      What's consistent with how we've handled these types of
25      situations?"
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 1          That was a pretty good measuring tool most of the
 2      time.
 3          There were times when it was said, "What we did in
 4      the past wasn't good, we need to change our ways,"
 5      because things have changed-- have evolved in society,
 6      but we would always sit down and talk about the
 7      allegations that were made and then determine which way
 8      to go with that, whether it be to a formal OPS
 9      investigation, whether it would be an OPS administrative
10      investigation that would be handled by the district or
11      the division, or whether they would handle it at the
12      local level within their district or division.
13          Understand, they're the ones that ran their area, so
14      a district commander of the Seattle area, he oversaw I
15      don't know how many employees, but he oversaw all the
16      activities that occurred within that-- well, it was
17      District 2 for us in the Seattle area.
18          I was an advisor to them in that regards, but a
19      concurrence officer when it came to how to proceed.
20          If they brought an allegation to me and we talked
21      about it, and they said, "I want to handle it at my
22      level," and I said, "No," that's when we would elevate it
23      to the assistant chief for decision.
24  Q   And did that sort of elevation ever occur?
25          Did you ever experience that sort of disagreement--
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 1      would it be a fellow captain?
 2  A   Yes.
 3  Q   So did you ever experience that sort of disagreement with
 4      a fellow captain?
 5  A   Yes.
 6  Q   What happened?  Tell us about that story.
 7  A   There was an allegation made against an employee.
 8          Do you want me to give not specifics about the
 9      investigation--
10  Q   You probably shouldn't give specifics about that
11      investigation.
12          Just tell us about the process of what happened when
13      you had a disagreement.
14  A   So at the end of an investigation, the appointing
15      authority, the captain, makes a decision whether he
16      believes that the allegations were found to be true, and
17      based on that, he does what's called an administrative
18      insight, and he lists everything that-- all the
19      allegations that occurred, details about the
20      investigation, and then a final finding on whether they
21      believe discipline should be issued or not.
22          They bring that to me, we talk about it, and if
23      we're in agreement with where that's going, then we
24      proceed with that plan.
25          If we're not in agreement, then we take that to the
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 1      assistant chief who makes a decision, and overrides both
 2      of our decisions, potentially.
 3  Q   Okay.  So would then one of the appointed authorities or
 4      one of the district captains, would they be able to
 5      simply come to you and discuss this with you and disagree
 6      with you and just say, "I will just do it my way"?
 7  A   No.
 8  Q   That could not happen?
 9  A   No.
10          There were peers to me, but the OPS commander had
11      some unique positional authority, I guess, because
12      ultimately if I went to an assistant chief and said,
13      "This isn't consistent with what we've done and the way
14      we should do things," that's when I would ask the AC to
15      step in, the assistant chief.
16          If they agreed with me, then they would intervene.
17          If not, they certainly had the option of going with
18      the district commander, but because I had maybe a broader
19      knowledge of the disciplinary standards in the agency,
20      usually they agreed with my position and things were
21      changed, and that happened on occasion for different
22      issues.
23  Q   So it's that institutional knowledge you have throughout
24      the state patrol as the commander of OPS that grants you
25      that additional sort of gravitas or authority?
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 1  A   Right, and we investigated or reviewed, I should say, all
 2      uses of force, all pursuits statewide, any kind of damage
 3      to equipment, loss of equipment.
 4           That's what the FLUP I talked about earlier, fleet
 5      loss or damage to equipment, use of force, pursuits--
 6      have I got that right?
 7          So those things were all reviewed by our office, by
 8      either myself or lieutenants-- actually, both the
 9      lieutenants and myself.
10          The lieutenants reviewed it first.  If they
11      approved, then it would come to me, and I would review
12      all of them.
13          When we are talking "pursuits," the agency had, on
14      average, probably 1,200 to 1,700 pursuits a year, so I
15      would look at every single one of those.
16  Q   I see.
17          Now, did you have, in your opinion, concurrence
18      authority over the Nobach-Biscay incident?
19  A   Yes.
20  Q   You did?
21  A   If I didn't agree with what Captain Alexander was
22      proposing, then I would have taken that to the assistant
23      chief and we would have done things, more than likely,
24      differently.
25  Q   Okay.  That kind of leads into my next question.
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 1          Did you agree with the issuance of the 095 in
 2      relation to the circumstances in that initial Nobach and
 3      Biscay incident?
 4  A   Yes.
 5  Q   And why was that?
 6  A   There are different personalities in the patrol,
 7      therefore different types of leadership.
 8          Captain Alexander's leadership was one of the best
 9      in the agency.  We're talking about a guy who labored
10      over these types of issues.
11          He didn't talk to me about it once--
12                        MR. SHERIDAN:  Your Honor, objection,
13      404(a).
14                        THE COURT:  Overruled.
15                        MR. MARLOW:  Thank you, Your Honor.
16           You go ahead.
17                        THE WITNESS:  He would come back to me
18      many, many times and say, "But I got this.  Are you sure
19      we're okay?"
20          He labored over these things, not just this issue,
21      but every issue he brought to OPS.
22          He was the most-- he's very compassionate, very
23      kind.  He really cares about his employees--
24                        MR. SHERIDAN:  Same objection, Your
25      Honor.
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 1                        THE COURT:  Overruled.
 2                        THE WITNESS:  The reason I say this is
 3      because when he comes to me and we talk about these
 4      things, I know that he has looked into them very
 5      thoroughly.
 6          I realize that this-- what we did was based on
 7      conversations between he and I, but it's because of that
 8      relationship we had, that trust that we had, and my
 9      knowledge of how he handled things, that I was very
10      comfortable in the way he proceeded.
11          Now, there were other district commanders or
12      division commanders that I wouldn't have necessarily done
13      that with.
14          I might have asked more of them, but Captain
15      Alexander was one of the best, which is why he's an
16      assistant chief right now, to be honest with you.
17  Q   (By Mr. Marlow)  Could well be.
18          Now, you indicated that-- you used the term in
19      questioning by opposing counsel, "sexual harassment,"
20      that the Nobach and Biscay incident was sexual
21      harassment.
22          Do you recognize "sexual harassment" as a term of
23      art?
24  A   Yes.
25  Q   Okay.  And do you know whether or not then Captain and
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 1      now Assistant Chief Alexander viewed it as sexual
 2      harassment after speaking to the people involved?
 3  A   I'm sorry, did he view it as sexual--
 4  Q   Did he view it as an incident of sexual harassment after
 5      speaking to the people involved, if you know?
 6  A   I wouldn't say he considered it harassment because,
 7      again, no offense to Lieutenant Nobach, but there was a
 8      mutual-- a relationship where there was banter back and
 9      forth, so when we talked about victims, I don't want to
10      say that there weren't any victims, maybe there was
11      somebody, like Ryan, who absolutely didn't agree with it,
12      but there was nobody who came forward, nobody we
13      identified as a victim.
14          Many people were participating in this activity, and
15      they were all consensually doing so, and nobody was
16      complaining about it.
17          That's a systemic problem within a division that
18      needs to be corrected, and you don't do that by taking
19      one guy and investigating him for sexual harassment.
20      It's a leadership issue.
21          You correct the leadership and you restate your
22      expectations of the work unit.
23          You say what's acceptable and what's not.
24          You set the standards, and you hold them accountable
25      to it.
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 1          After this was accomplished, there were no more
 2      issues, at least that came to my attention within that
 3      unit.  It stopped.
 4  Q   Okay.  And would that reason you just gave us be part of
 5      the reasons why then that the 095 issued to Lieutenant
 6      Nobach focused on a lack of leadership?
 7  A   Yes.
 8  Q   Now, there was some discussion as to whether you were a
 9      public official under the whistleblower law, and I think
10      you on the stand learned you actually were?
11  A   Apparently I was.
12  Q   Congratulations.
13          That was a while ago, so you can't do it anymore.
14  A   Yeah.
15  Q   Okay.  Are you familiar with the statutory definitions of
16      "whistleblower"?
17  A   You know, I've become more familiar with it now because
18      of the job that I'm working at now, but at the time, I
19      didn't pay much attention to the whistleblower statute
20      because everything that I had that was whistleblower went
21      right to HRD.
22           Dr. Lastimado was our expert on that, and he was the
23      one that handled those.
24          I knew that when they went to him, they were being
25      taken care of, and I didn't deal with the whistleblower
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 1      issues beyond that.
 2  Q   And Dr. Lastimado--
 3  A   Yes.
 4  Q   Dr. Lastimado reported to Captain Mathesen, correct?
 5  A   Yes.
 6  Q   Okay.  And so Captain Mathesen would probably be more
 7      familiar with the statutory definition of "whistleblower"
 8      than you would?
 9  A   Yeah.
10          He's not in HRD anymore, but I'm sure he would be.
11  Q   Okay.  So when you referred to Mr. Santhuff as a
12      whistleblower, were you using that as a term of art?
13          On your direct testimony, you indicated that he was
14      a whistleblower.
15  A   Would I use that term-- what?
16  Q   Were you using it as a term of art?
17          Were you saying he statutorily met the definition of
18      whistleblower?
19          Is that what you were trying to say about
20      Mr. Santhuff or were you using it as a shorthand--
21  A   I'm not sure I understand the question, but he would have
22      been considered a whistleblower by me.
23  Q   Okay.
24  A   Based on what little I knew at the time of it.
25  Q   Okay.  Would it surprise you that Captain--
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 1                        MR. SHERIDAN:  Objection to whatever--
 2      it's hearsay, whatever is about to be said.
 3                        THE COURT:  Well, let's wait to see
 4      what the question is.
 5                        MR. SHERIDAN:  Okay.  I know when they
 6      start that way, that's where they're going.
 7                        THE COURT:  Don't answer the question
 8      until I have ruled.
 9                        THE WITNESS:  Okay.
10  Q   (By Mr. Marlow)  Okay.  Would it surprise you to know
11      that Captain Mathesen would disagree with your
12      assessment?
13                        MR. SHERIDAN:  Objection; hearsay.
14                        THE COURT:  That's not hearsay.
15                        MR. SHERIDAN:  Well, he's saying that
16      Mathesen said this.  That's hearsay.
17                         MR. MARLOW:  I am actually not saying
18      that, number one.  Number two, it's testimony--
19                         THE COURT:  Overruled.
20  Q   (By Mr. Marlow)  Would it surprise you to know that
21      Captain Mathesen disagreed with your assessment?
22  A   No, and especially not at the time because I had not a
23      lot of knowledge about the whistleblower program to begin
24      with.
25  Q   Okay.  When an issue would come to the office of
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 1      professional standards for a determination whether you
 2      were going to keep it within the office of professional
 3      standards or whether you were going to let it go out to
 4      the district or be handled in some other way, did you
 5      have discussions with other people about whether-- how
 6      you handed those matters?
 7  A   Yes.
 8          Just a real quick, how we handled things:
 9          I had 12, 13 people in my office, administrative
10      staff and investigators, lieutenants, and myself.
11          Any time we had a complaint-- most of the times we
12      had a complaint, we would do what we called a roundtable.
13          Everybody would come back to one table, we would
14      talk about the allegations, we would look at the
15      information that was provided to us by the district or
16      division, and we would make a decision on how to advise
17      that commander on what to do with it next, so whether to
18      move forward with a formal investigation, whether to do
19      an investigation at their level, so we would have those
20      types of conversations.
21          The way we categorized an investigation was based on
22      a matrix that exists within the contract, the union
23      contract.
24          We had a level one, two, and three-- let me get this
25      right.
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 1          We had three different levels, and depending on the
 2      severity, how many times they had had those types of
 3      complaints, would dictate how it would be elevated.
 4          We would categorize that complaint, and how it was
 5      categorized would also contribute to whether we
 6      investigated it or whether it went back into the field.
 7          The minor investigations went to the field most of
 8      the time.
 9          We had minor, major, and moderate.
10          Most of the minor and moderate went back out to the
11      field.  That was the majority of what we investigated.
12           We would investigate some moderates and all the
13      majors.
14  Q   Okay.  And those minor, major, middle--
15  A   Moderate.
16  Q   Moderate, was the matrix you mentioned?
17  A   Yes.
18  Q   Okay.  Now, we've heard some testimony regarding
19      something called a preliminary investigation.
20          What is that?
21  A   A preliminary investigation was conducted when you didn't
22      have enough information to make a decision one way or
23      another on whether an investigation should actually take
24      place.
25          There were oftentimes when we couldn't maybe-- an
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 1      allegation came in and we didn't even know if the trooper
 2      was working that shift.
 3          There could have been different things that we
 4      weren't able to confirm on the initial look at that, and
 5      we would have to go back and dig up a little more
 6      information to determine whether we had enough to move
 7      forward with a formal investigation or not investigate it
 8      at all.
 9  Q   I see.
10  A   We would do a prelim, and that was all with the union's
11      consent.
12          We were very locked in with the union.
13          Most of what we did, we-- I talked back and forth
14      with the union vice president, in most cases, and
15      sometimes union reps, and we were bound by the contract
16      to do things a certain way.
17  Q   I understand.
18          Would it be possible then for a preliminary
19      investigation to become a-- what's the next-- what's-- a
20      formal investigation?
21  A   So once a preliminary investigation was completed, and
22      that was done through the union rep, with the accused,
23      when that information came back to us, we would make a
24      decision with the appointing authority on whether to move
25      forward with a formal investigation or not.
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 1  Q   I see.
 2          And the formal investigation would be what
 3      Mr. Sheridan was speaking about where the two people do
 4      the interviews, and the interview is recorded and
 5      transcribed, that's the formal investigation?
 6  A   Right, whether it was done by OPS or by the district or
 7      division that was responsible for that employee, but that
 8      would be a formal investigation.
 9  Q   I see.  Thank you.
10          Let's talk about some of the investigations that
11      were related or touched upon in this case, and let me
12      know whether you're familiar with them.
13          The initial incident we've spoken about is what I
14      refer to as the Nobach-Biscay incident.  Opposing Counsel
15      refers to it as the breast-rubbing incident.
16          Did you do an investigation of that?
17  A   No.
18  Q   Were you-- as the concurrence authority, were you
19      comfortable with the way that matter was investigated?
20  A   Absolutely.
21  Q   Were you comfortable with the way that matter was dealt
22      with, the 095 to each individual?
23  A   Yes.
24  Q   Are you aware of something referred to as the King air
25      incident, the depriving the governor of a flight?
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 1  A   Yes.
 2  Q   How did you become aware of that?
 3  A   It was a complaint made by Trooper Santhuff.
 4  Q   Was that complaint by Trooper Santhuff investigated?
 5  A   Yes.
 6  Q   Can you tell us about how that was investigated?
 7  A   No.
 8          I can't remember if we did a prelim or if we did a
 9      formal investigation, to be honest with you, but I know
10      that we investigated it.
11  Q   And was that investigation-- how did that investigation
12      turn out?
13  A   There was-- we couldn't show that it happened or didn't
14      happen.
15          There was no merit to the complaint.
16  Q   No merit to the complaint?
17          There has been some discussion about e-mail
18      destruction, destruction of e-mail.
19          Are you familiar with that--
20  A   Yes.
21  Q   And how did that complaint come to OPS?
22  A   Through Trooper Santhuff.
23  Q   Trooper Santhuff?
24          Was that investigated?
25  A   Yes.
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 1  Q   And can you tell me how that investigation turned out?
 2  A   It was unfounded.
 3  Q   That was unfounded?
 4          Now, was the Washington State Patrol the only agency
 5      involved in that particular incident?
 6  A   Oh, boy, no.
 7          Because it dealt with an allegation regarding the
 8      destruction of public records, we had somebody else
 9      involved.
10          I can't-- which agency was it?  We weren't the only
11      ones involved.
12          I am not going to be able to remember what agency it
13      was that we referred it to.
14  Q   Okay.  But, again, as the concurrence authority, were you
15      happy with the way that incident was dealt with?
16  A   Yes.
17  Q   And you said it was unfounded?
18  A   It was unfounded, but I have to add that there were
19      people that we tried to get ahold of, some that Trooper
20      Santhuff recommended we talk to, and we couldn't get
21      ahold of them.
22          They wouldn't talk to us or they wouldn't return our
23      phone calls, so that was a bit frustrating as well
24      because we have allegations and we are doing the best we
25      can to investigate it, and people aren't cooperating with
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 1      us, so that was a bit challenging.
 2  Q   Okay.  Did you become aware of Trooper Santhuff's
 3      allegations regarding retaliation?
 4  A   Yes.
 5  Q   And was that investigated by your office?
 6  A   Yes.  And I can't remember the specifics, other than I
 7      know there was an allegation that he wasn't provided
 8      logbooks, flight logbooks, or something like that.
 9          That was the one thing that stuck out in my mind.
10          I can't remember what the other details of the
11      retaliation were.
12  Q   As a result of the investigation, do you know what the
13      results of that investigation were?
14  A   It was unfounded.
15  Q   Unfounded?
16          And as the concurrence authority, were you satisfied
17      with the manner of that investigation and the closing as
18      unfounded?
19  A   Yes.
20  Q   You also mentioned that Trooper Santhuff made many
21      complaints.
22          Were there complaints beyond what I've outlined
23      here?
24  A   Not that I can recall.
25          I mean, those three were investigated by us.
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 1           The sexual harassment was dealt with.
 2          I don't remember if there were others or not.
 3          These all happened in a relatively short time and
 4      probably in a two-year timespan, if I remember right, so
 5      it felt like we were hearing these types of allegations a
 6      lot, so that may be why I refer to "many times."
 7  Q   Do you recall whether Trooper Santhuff made a complaint
 8      against then Captain Alexander, for the manner of
 9      investigation he conducted?
10  A   Yes, I do remember something about that, and it was
11      investigated.
12           The assistant chief made a decision on that, and it
13      was unfounded.
14  Q   It was unfounded as well?
15  A   When we have an allegation made against a district or
16      division commander, it's investigated by a lieutenant,
17      not by one of our sergeants, and it's elevated to one of
18      my leads in my agency.
19  Q   I see.
20  A   Or in my division.
21  Q   Do you know whether or not complaints of various types
22      can be made anonymously?
23  A   Yes, they can.
24  Q   They can?
25  A   Yes.
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 1  Q   In your experience what might be the benefit of making an
 2      anonymous complaint versus putting your name on
 3      something?
 4  A   There are people that fear retaliation from law
 5      enforcement.
 6          Maybe they just don't want to get involved.
 7          Maybe it's a time issue.
 8          Maybe-- I can think of a lot of different reasons, I
 9      guess, why somebody would want to be anonymous in a
10      complaint, but we investigated those as well, whenever we
11      could.
12  Q   And the complaints that Trooper Santhuff brought forward,
13      those were not anonymous?
14  A   No.
15                        MR. MARLOW:  No further questions,
16      Your Honor.
17                        THE COURT:  Mr. Sheridan?
18                        MR. SHERIDAN:  Yes.
19                         REDIRECT EXAMINATION
20      BY MR. SHERIDAN:
21  Q   Okay.  So you said that you would investigate all major--
22  A   OPS investigated most of the major.
23          I think in my three years there, there may have been
24      one or two that we didn't investigate.
25  Q   Okay.  And you said, when we talked, that you understood
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 1      the breast-rubbing thing to be sexual harassment, and you
 2      haven't changed your testimony in that regard, correct?
 3  A   No.  I think that's the most general term you could use
 4      to describe that.
 5  Q   Okay.  And it's true, is it not, that a district or
 6      division commander still had the latitude to issue
 7      certain levels of discipline outside the administrative
 8      investigative process?
 9  A   Yes.  They could do up to a written reprimand.
10  Q   Okay.  And an 095 is lower than that, right?
11  A   Yes.
12                        MR. SHERIDAN:  Nothing further.
13                        THE COURT:  Any follow-up?
14                        MR. MARLOW:  Nothing further, Your
15      Honor.  Thank you.
16                        THE COURT:  Members of the Jury, do
17      you have any questions?
18          All right.  If you could please just give the--
19      anybody else?
20                                  (Pause in the proceedings.)
21                        THE COURT:  All right.  Captain
22      Saunders, did Captain Alexander tell you he did not
23      believe there was any sexual harassment because the
24      behavior was consensual and/or no one was offended?
25          Let me know if you need me to repeat that.
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 1                     THE WITNESS:  Could you read it one
 2   more time?  I apologize.
 3                     THE COURT:  Did Captain Alexander tell
 4   you he did not believe there was sexual harassment
 5   because the behavior was consensual and/or no one was
 6   offended?
 7                     THE WITNESS:  No.  I think we always
 8   called it sexual harassment when we were talking about
 9   it.
10       I mean, when you look at the definition of "sexual
11   harassment," it probably doesn't fit because it was
12   consensual, so ingrained, I guess, in the culture out
13   there, but we called it sexual harassment when we talked
14   about it.
15                     THE COURT:  Did you tell Captain
16   Alexander you believed, as you have testified, that
17   sexual harassment was systemic in the aviation unit?
18                     THE WITNESS:  Yes.
19       It was obvious, when he conducted his investigation,
20   that there were many people that were participating, that
21   it was consensual, that nobody was complaining, that
22   there weren't any specific victims.
23       It was just a behavior that was allowed to exist out
24   there, and it needed to be stopped.
25       For that, Ryan should be thanked.
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 1       I mean, it needed to be stopped.
 2       A district and division commander wants to hear
 3   those types of things.  They want to know about that
 4   because they're responsible, and if that kind of behavior
 5   is occurring and something terrible happens, they're held
 6   accountable for that.
 7                     THE COURT:  Counsel, I am going to
 8   re-write the third question, and then I'll tell it to
 9   you.
10                     ALL:  Thank you.
11                     THE COURT:  Actually, I will just ask
12   it.
13       Do you believe that the breast-rubbing incident
14   reflects gross mismanagement?
15                     THE WITNESS:  I don't know how I can't
16   agree with that.
17       Yes.
18       When things have gotten to the point where somebody
19   is comfortable behaving that way in front of other people
20   and-- yes.
21                     THE COURT:  All right.  Any follow-up
22   questions based on those questions alone?
23                      MR. SHERIDAN:  No, Your Honor.
24                     THE COURT:  Defense?
25                     MR. MARLOW:  No, Your Honor.
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 1                        THE COURT:  May this witness be
 2      excused?
 3                        MR. SHERIDAN:  Yes, Your Honor.
 4                        MR. MARLOW:  No objection, Your Honor.
 5                        THE COURT:  You are excused, Captain
 6      Saunders.  Thank you for being here today.
 7          Do you have your next witness?
 8                        MR. SHERIDAN:  Yes, sir.
 9          Plaintiff calls Paul Speckmaier.
10                        THE COURT:  All right.
11      /////
12      PAUL SPECKMAIER,        having been first duly sworn
13                              by Judge Rajul, testified as
14                              follows:
15                        THE COURT:  Please be seated.
16          If you could please remove your face covering so
17      that the jury can watch your face as you testify.
18          Mr. Sheridan?
19                        MR. SHERIDAN:  Thanks, Your Honor.
20                           DIRECT EXAMINATION
21      BY MR. SHERIDAN:
22  Q   Good afternoon.
23  A   Good afternoon.
24  Q   Please state your full name for the record?
25  A   Paul Speckmaier.
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 1  Q   All right.  Mr. Speckmaier, are you employed currently?
 2  A   No.  I'm retired.
 3  Q   Tell us, with whom were you employed?
 4  A   I was employed with the United States Army for 20 years
 5      and with the Washington State Patrol for 25 years.
 6  Q   All right.  And what did you do at the state patrol?
 7  A   I was a trooper and on the road for a few years, and then
 8      I was a trooper pilot for about 20 years.
 9  Q   All right.  And when you were a trooper pilot, could you
10      tell us, were you ever under the supervision of
11      Lieutenant Nobach?
12  A   Yes, I was.
13  Q   And when was that?
14  A   I don't know the dates, but I know I was in the section
15      prior to him arriving, and I watched him move up through
16      the ranks as a trooper, a sergeant, and then lieutenant.
17  Q   All right.  Back in about May 18th, 2017, were you
18      interviewed by Washington State Patrol investigators?
19  A   I believe it was that time.
20          I do remember an interview with them though.
21          I was retired at the time.
22  Q   All right.  I am going to show you Exhibit No. 185, and
23      we have to search a bit for it.
24          If you look at the front of your books, they will
25      have the range for you.
0083
 1          It's 185.
 2          There is also two books-- one book behind you.
 3  A   Okay.  This one I see it numbers up to 112.
 4          I'm assuming we are looking for a different book
 5      then?
 6  Q   Yes.
 7  A   Okay.  I see a book right back here, and--
 8  Q   Okay.  If you'll turn to 185.
 9          Just tell me if you recognize this as the statement
10      that you gave to the investigators on or about May 18th,
11      2017.
12  A   Yes, this is the interview I recall.
13  Q   All right.  And I'm going to ask you whether you were--
14      did you understand what you were being interviewed about?
15  A   Yes.
16  Q   Can you tell us?
17  A   It was-- they were investigating e-mail deletions by
18      Lieutenant Nobach, aviation section.
19  Q   All right.  And did you provide evidence?
20  A   Yes, I did.
21  Q   All right.  And--
22  A   Verbal evidence.
23  Q   And is this document a product of that investigation?
24  A   Yes, it is.
25  Q   Okay.  Now, we're not going to offer it into evidence,
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 1      but we are going to talk about what you said, okay?
 2  A   Okay.
 3  Q   And then if you need to have me refresh your
 4      recollection, we will do that.
 5                         MR. SHERIDAN:  Unless Counsel would
 6      like it admitted.
 7                         MR. BIGGS:  Your Honor, there is a
 8      motion in limine on that exact act that Counsel just
 9      engaged in.
10          No, this is not an admissible document, and he
11      should not be inviting me to do so in front of the jury.
12                        THE COURT:  I expect Counsel to comply
13      with my pretrial orders.
14                        MR. SHERIDAN:  Of course, Your Honor.
15                        THE COURT:  I haven't had a chance to
16      look at the entire document, so I'm not really sure, but
17      you know what my orders are.
18                        MR. SHERIDAN:  Sure.
19  Q   (By Mr. Sheridan)  We will be using it to refresh your
20      recollection.
21  A   Okay.
22  Q   First of all, do you recall who interviewed you?
23  A   No.  I would have to look at the names on the--
24  Q   Why don't you look at the first paragraph and just, when
25      you're done looking, tell me if it refreshed your
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 1      recollection.
 2  A   Yes, it does.
 3  Q   All right.  Can you tell us, who was the person that
 4      interviewed you?
 5  A   There was a Lieutenant Tyler Drake, and then there was
 6      Detective Sergeant Ethan Wincoop (phonetic) and Sergeant
 7      Metfeller (phonetic).
 8  Q   All right.  Okay.  And did you talk to-- did you tell
 9      them about your relationship with Lieutenant Nobach?
10  A   Yes, I did.
11  Q   All right.  And can you tell us, what did you tell them
12      about your knowledge about the e-mail deletion issue?
13  A   Well, I told them that I was upstairs in the pilot's
14      ready room at the computer, and I believe I was the only
15      one in the office there at the time.
16          I don't recall what I was doing on the computer, but
17      I remember Lieutenant Nobach entering the room and
18      standing behind me and telling me that I needed to delete
19      e-mails out of my-- the State account.
20  Q   And did he tell you why?
21  A   I don't recall, no.
22          I don't believe he did tell me.
23  Q   Did he tell you what e-mails he wanted deleted?
24  A   I believe it was all of them.
25  Q   Okay.  And did he tell you how to go about it?
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 1  A   Yes, he did.
 2          He showed me how to do it.
 3  Q   And do you have any recollection of what it was you were
 4      deleting?
 5  A   Well, I don't-- you mean in terms of specific e-mails?
 6  Q   No, like accounts.
 7  A   Oh, just all e-mails that were the State-related e-mails
 8      that were in my account.
 9  Q   Okay.  And did he tell you how to-- did he talk to you
10      about deleting any other files?
11  A   I don't recall, no.
12           Just e-mails is what I remember.
13  Q   All right.  Did he tell you whether or not it was
14      important to do it soon?
15  A   He didn't need to tell me.  It was pretty obvious that
16      this was going to be done now and there was urgency--
17                        MR. BIGGS:  Objection, Your Honor.
18      This witness is testifying about somebody else's state of
19      mind.
20                        THE COURT:  Overruled.
21  Q   (By Mr. Sheridan)  So did he come to you at all about any
22      Public Records Act disclosures?
23  A   No.
24  Q   Okay.  And how long did you stand together, in terms of
25      doing-- accomplishing the e-mail deletion?
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 1  A   I don't remember how long it took.
 2          It took a few minutes at least.
 3  Q   Did he look-- did he watch you do it?
 4  A   He was watching, yes.
 5          He was standing over my left shoulder watching me
 6      delete them and then explaining to me how to delete them
 7      not only from the "deleted" account or whatever you want
 8      to-- tab or whatever, but he also explained how to go
 9      into what was called "recovery mode" and how to delete
10      them out of there.
11  Q   Okay.  And why did you listen to him?  Why did you do it?
12  A   He's my boss, and I know not to question him or go
13      against what he's telling me to do.
14  Q   Okay.  Can you tell us, did you tell the investigators
15      anything about what Lieutenant Nobach had said he would
16      do when he became a lieutenant?
17                        MR. BIGGS:  Objection, please.  This
18      is wholly irrelevant, and it's obviously hearsay.
19                        THE COURT:  Well, it's an admission by
20      party opponent.
21                        MR. BIGGS:  If it's the right kind of
22      statement.
23                        THE COURT:  But I am just wondering if
24      we-- based on the motion in limine, if it goes to that or
25      not.
0088
 1                     MR. SHERIDAN:  I am limiting it to
 2   what was said to the investigator.
 3                     THE COURT:  Members of the Jury, let's
 4   take a couple of minutes, and we'll be back.
 5                     COURT BAILIFF:  Please rise for the
 6   jury.
 7                                        (Jury exits.)
 8                     THE COURT:  Thank you.  Please be
 9   seated.
10       So I don't know if-- what he said he wanted to do
11   afterwards, but I just want to make sure that you are
12   aware that I have precluded any kind of other bad
13   incidents or any other bad traits or character of
14   Lieutenant Nobach.
15       You are restricted to only testify about the-- and I
16   don't know how much of this you know, but the e-mails,
17   which apparently you do know about, the breast-rubbing
18   incident that has been referred to, and the King air
19   instance, but nothing else.
20                     MR. SHERIDAN:  Your Honor, I can make
21   an offer of proof.
22                     THE COURT:  Go ahead.
23                     MR. SHERIDAN:  Do you have it in front
24   of you, the exhibit?
25                      THE COURT:  Yes.
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 1                      MR. SHERIDAN:  If you look at page--
 2   let me find it--
 3                     THE COURT:  Is that clear?
 4                     MR. BIGGS:  Yes, Your Honor.
 5                      THE COURT:  No personal opinions about
 6   of what you think of him, of Lieutenant Nobach.
 7                     MR. SHERIDAN:  So this is simply what
 8   he told the investigators.
 9                     THE COURT:  Which page?
10                     MR. SHERIDAN:  And it's Page 3, and
11   it's Line No. 9.
12                     THE COURT:  Line 9?
13                     MR. SHERIDAN:  Yeah.
14       He said-- he told-- Lieutenant Nobach said, "I can't
15   wait until I'm running this place because I'm going to
16   crush people," which is consistent with other testimony
17   that we've already received about how he can make people
18   fail their flight by speeding things up, so it's a
19   statement he made to an investigator, so that means that
20   the State was on notice that this was another thing that
21   he had done in evaluating--
22                     THE COURT:  That's not the issue
23   though.
24                      MR. BIGGS:  No, Your Honor, this
25   happened years, years earlier, before he was a sergeant,
0090
 1   before he was a lieutenant.
 2       It's clearly to go to his character.
 3       That's the only reason for putting this in, and it's
 4   not admissible--
 5                      UNIDENTIFIED SPEAKER:  I disagree,
 6   Your Honor.
 7                     THE COURT:  I appreciate that you
 8   disagree, but I just want to hear from the lawyers.
 9       Tell me why this is not a violation of the motion in
10   limine-- not a violation, but why is this not character
11   evidence?
12                     MR. SHERIDAN:  Because we've already--
13   remember that the issue really, for the jury, is who are
14   you going to believe, that he is the type of person who
15   would actually retaliate against a person for getting
16   him-- for talking about the sexual harassment, is he
17   inclined to do that behavior?
18       We already got the testimony in that he is the type
19   of person who believes that he can-- he can bury another
20   pilot by speeding up, because that's what he's alleged to
21   have done.
22       This is a statement that he made to investigators in
23   2017, so this is something that-- that means the State
24   had on their plate, as far as evaluating this case when
25   it went forward, about-- and so it is relevant.
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 1       It is relevant to how he is inclined to act in
 2   this-- it's a statement he made, so it is an admission of
 3   a party opponent--
 4                     THE COURT:  Right.  That's not the
 5   issue though.
 6        I mean, just because it's an admission by a party
 7   opponent doesn't mean that it's admissible.
 8       I mean, there are--
 9                     MR. SHERIDAN:  So long as it's
10   relevant, right, and we think it is.
11                     MR. BIGGS:  Your Honor--
12                     THE COURT:  Mr. Biggs?
13                     MR. BIGGS:  We just heard the exact
14   words out of Counsel's mouth that are not allowed.
15       "This shows he's the type of person to do this,"
16   that is what the evidence rules do not allow, and that is
17   why they have these rules.
18       Most of what's in this document is not admissible,
19   it's hearsay.
20       It's somebody telling their version of certain
21   things.
22        This is not a party, the man who is sitting here.
23                     THE COURT:  No, but your client's
24   statement is an admission by party opponent.
25                     MR. BIGGS:  If it's the right kind of
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 1   statement.  It has to be otherwise admissible, and it's
 2   not.
 3        Your Honor, this is exactly why we have motions in
 4   limine.
 5        If you recall, before we did voir dire, they said,
 6   "Oh, I don't want you calling my client-- I don't want
 7   you characterizing him."
 8       This is exactly what Counsel is trying to do here.
 9                     MR. SHERIDAN:  That actually is
10   exactly the difference.
11       If I were to say, "Wasn't he the kind of person that
12   would try to crush people," then that would be 404(a),
13   but if it comes out of his mouth, then it's-- 404(a) is
14   not-- it has nothing to do with it, and it shows his
15   mental state, and that's all appropriate.
16                     THE COURT:  So character evidence is
17   admissible when it goes to an essential element of the
18   claim or defense.
19       Please explain to me how "I can't wait until I'm
20   running this place because I'm going to crush people,"
21   how that goes to an element or a defense of this
22   particular case?
23                     MR. SHERIDAN:  It's an intent.
24       See, in these kind of cases, it is--
25                     THE COURT:  Don't tell me about these
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 1   kind of cases.
 2       In this case.
 3                     MR. SHERIDAN:  It almost never happens
 4   that people say what they think.
 5       People don't use the "N" word now.  They think it.
 6   They don't use it.
 7       This fellow talked about how he was going to manage,
 8   and then he managed that way, so the words aren't 404(a)
 9   because these are his words.
10       It's not-- it's not character if I say something,
11   right?
12       It's character if I try to-- if I try to put in
13   testimony from somebody else about how he behaves, right?
14                     THE COURT:  So why do you want this
15   statement, "I'm going to crush people," if it's not for
16   character?
17                     MR. SHERIDAN:  Because this is an
18   intent element.
19       This shows his intent.
20       It's how he views leadership.
21       Remember, he got written up for poor leadership?
22       This is like right on point about what kind of
23   leader he intended to be and became, so that's why, Your
24   Honor.
25       It's not 404(a) at all because it's not an opinion.
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 1   It's a statement, and it's a statement of a party
 2   opponent, so it totally should come in.
 3                     MR. BIGGS:  Your Honor, you also have
 4   to do the balancing test, probative value versus
 5   prejudice, which they lose badly on that level as well.
 6       He's trying to show character.
 7        This is before he was even a leader, so this has
 8   nothing to do with the case, Your Honor.
 9                     THE COURT:  When was this statement
10   made?
11                     MR. BIGGS:  When they were troopers
12   together, before he became a sergeant, before he became a
13   lieutenant.
14                     THE COURT:  Just because a party makes
15   a statement doesn't make it automatically admissible.
16       I am not going to allow this questioning, so I am
17   going to sustain the objection.
18                     MR. SHERIDAN:  All right.  Then I have
19   no further questions of this witness.
20                     THE COURT:  Have we lost my bailiff?
21       Mary, could you please bring in the jury?
22                           (Pause in the proceedings.)
23                      COURT BAILIFF:  All rise.
24                                        (Jury enters.)
25                      THE COURT:  Thank you.  Please be
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 1      seated.
 2          Mr. Sheridan?
 3                        MR. SHERIDAN:  Yes.  Thank you.
 4          No further questions.
 5                        THE COURT:  Mr. Biggs?
 6                         MR. BIGGS:  Thank you, Your Honor.  I
 7      have precious little time.  I will see if I can't get
 8      through this with your assistance.
 9                           CROSS-EXAMINATION
10      BY MR. BIGGS:
11  Q   You would agree with me, wouldn't you, Lieutenant Nobach
12      is an excellent pilot?
13  A   Yes.
14  Q   And you would agree with me he's a smart man, an
15      intelligent man?
16  A   Yes.
17  Q   And you're friends with him, aren't you, with the
18      plaintiff?
19  A   I am friends with whom?
20  Q   The plaintiff, Mr. Santhuff.
21  A   Yes.
22  Q   And you've talked to him as recently as a couple weeks
23      ago when he asked you to talk to his counsel about this
24      case?
25  A   Yes.
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 1  Q   And you did that?
 2  A   Yes, I did.
 3  Q   And let's go-- you retired from the patrol as a trooper,
 4      right?
 5  A   Yes.
 6  Q   You never were promoted to sergeant, to lieutenant--
 7  A   Correct.
 8  Q   Okay.  And this deleting e-mails business, your testimony
 9      today is you don't recall when it happened, right?
10  A   Correct.
11  Q   You don't know what year it was?
12  A   Correct.
13  Q   You don't know if it was long before you retired or
14      sometime before that?
15  A   Well, it was before I retired.
16  Q   But you don't know if it was a little bit before or a lot
17      before you retired?
18  A   Well, I guess it would depend on how you would define "a
19      little bit" or "a lot."
20  Q   When Lieutenant Nobach talked to you about deleting
21      e-mails, you would agree with me that he did not tell you
22      why?
23           He didn't tell you, "We have to do this for X
24      reason"?
25  A   Correct.
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 1  Q   Okay.  And you don't know what e-mails were deleted?
 2          I mean, you don't know what was in them, right?
 3  A   I don't recall what was in them.
 4          It was just all the e-mails.
 5  Q   So you can't tell us today that there was any topic, any
 6      problem that was trying to be hidden?
 7  A   I don't recall what was in the e-mails, correct.
 8  Q   Okay.  Let me ask you this:
 9          Did you fly mayday flights in 2013?
10  A   I don't recall.
11          I flew a mayday flight, I recall, but when it was, I
12      don't remember.
13  Q   Okay.  So you can't tell us if you flew 2013, 2014, 2015?
14  A   Not without looking at my logbook.
15  Q   Okay.  And you can't tell us, can you, whether there are
16      any public records requests in 2013 or 2014 or 2015?
17  A   I wouldn't be able to tell you that either, correct.
18  Q   So you can't tell me whether any mayday flights coincide
19      with any records requests?
20  A   Correct.
21  Q   But you can recall, can't you, that before May, in 2014,
22      there was a huge event that happened to the state, right?
23  A   Before 2014?
24  Q   Right.
25          Did you find yourself working the Oso mudslide
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 1      situation?
 2  A   No.
 3  Q   Okay.  When was that?
 4  A   I don't recall.
 5  Q   Okay.  You didn't fly then?
 6  A   No.
 7  Q   Okay.  Were you involved with e-mail clearing during that
 8      process?
 9  A   I don't remember when the e-mails were deleted.
10          That's what I'm trying to--
11  Q   Okay.  Do you recall that because of the Oso volume of
12      data, there's a lot of e-mail being relied on,
13      communications, rapport, photos, videos-- the e-mails
14      were getting backed up and clogged.
15           Do you remember that?
16                         MR. SHERIDAN:  Objection to the
17      testimony; not foundation.
18                         THE WITNESS:  I wasn't involved in-- I
19      don't know.  I have no idea--
20                        THE COURT:  One moment, please.  Let
21      me issue--
22                         THE WITNESS:  Sorry.
23                         THE COURT:  What was your objection?
24                        MR. SHERIDAN:  Objection; no
25      foundation for that.
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 1                        THE COURT:  Overruled.
 2           Please ask the question again.
 3                        THE WITNESS:  I have no ideas how many
 4      e-mails were sent or where they were being sent to,
 5      whether it was clogging up the IT system or not.
 6          I wasn't involved in IT.
 7  Q   (By Mr. Biggs)  Okay.  So you would agree with me that at
 8      least potentially the e-mail cleanup effort had to do
 9      with the Oso mudslide and all the problems that created
10      for e-mails, right?
11  A   I did--
12                        MR. SHERIDAN:  Objection; speculation,
13      foundation.
14                        THE COURT:  Do you agree he can say he
15      can agree or he doesn't agree?
16          Overruled.
17                        THE WITNESS:  No, I would not agree
18      with that.
19  Q   (By Mr. Biggs)  You don't think that was what was going
20      on at the time?
21  A   No, because I didn't think that at the time.
22  Q   I'm sorry, you didn't think--
23  A   That it was involved with Oso at the time.
24  Q   But you can't tell me when this happened, right?
25  A   Correct.
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 1  Q   Okay.  And can you tell me when Oso happened?
 2  A   No.
 3                        MR. BIGGS:  Okay.  That's all I have.
 4      Thank you very much.
 5                        MR. SHERIDAN:  Nothing further, Your
 6      Honor.
 7                        THE COURT:  Members of the Jury, do
 8      you have any questions for this witness?
 9                                           (No response.)
10                        THE COURT:  May this witness be
11      excused?
12                         MR. SHERIDAN:  Yes.
13                        THE COURT:  Defense?
14                        MR. BIGGS:  Yes, Your Honor.
15                        THE COURT:  All right.  You are
16      excused.  Thank you for being here today.
17                        THE WITNESS:  Thank you, Your Honor.
18                        THE COURT:  All right.  Right at 4:00.
19      Look at that.
20          You are excused for the day and for the weekend.
21          Have a great weekend.
22          I hope the smoke goes away, and my only reminder is
23      please don't do any research or talk about what has
24      happened in the courtroom.  Forget about it.  Just enjoy
25      the weekend, and we'll see you on Monday at 9:00.
0101
 1                     COURT BAILIFF:  All right.  All rise.
 2                                        (Jury exits.)
 3                     THE COURT:  All right.  Please be
 4   seated.
 5       You are excused.
 6       I just wanted to put on the record two explanations
 7   for my rulings when the jury was present.
 8       One was an objection that was made when Mr. Marlow
 9   was questioning Captain Saunders and asked him, "Would it
10   surprise you that Captain Mathesen would disagree with
11   you that this investigation was not a whistleblower
12   investigation," or something along those lines, and it
13   was objected to as hearsay.
14       I overruled that objection for two reasons:
15        One is whether he agreed or not, it's not hearsay.
16       Second, and more importantly, Captain Mathesen did
17   testify in court that the investigation of the incident
18   would be a personal investigation not a whistleblower
19   investigation, so for a statement to be hearsay, it has
20   to be an out-of-court statement.  He did make that
21   statement in court, so it's not hearsay.
22       The other objection that was made, that I overruled
23   from Mr. Sheridan on behalf of the plaintiff, had to do
24   with Captain Saunders' testimony about Assistant Chief
25   Alexander, how he handles-- his belief on how to handle
0102
 1   sexual harassment, discrimination, those kind of things,
 2   and was objected to as 404(a).
 3       Captain Alexander testified about that-- not
 4   captain, but Assistant Chief Alexander testified about
 5   those things yesterday, but, more importantly, one of the
 6   parties in this case is the Washington State Patrol, not
 7   just Lieutenant Nobach, and so far the allegation and
 8   what-- what Plaintiffs are trying to point out is that
 9   the Washington State Patrol allowed this kind of
10   behavior, and this was just-- nothing was done about it,
11   so discrimination was okay and sexual harassment was
12   okay, and that-- so that goes to an essential element of
13   the defense that it's not-- I mean, that's not what
14   happened, so that's the reason why I overruled the
15   objection.
16       I just wanted to give an explanation.
17        I always kind of hate it when judges would just not
18   give a reason, so you may disagree, but those are my
19   reasons.
20       All right.  Anything else?
21                      MR. MARLOW:  Just, Your Honor, I
22   wanted to say with your first ruling, you got me.
23        I forgot he testified in court.  Of course it's not
24   hearsay.
25       The second one, I still disagree with you,
0103
 1   respectfully, but the first one, you got me.
 2                     THE COURT:  That's fine.
 3                     MR. MARLOW:  And with regard to the
 4   defense objection to the Juror No. 3's third question,
 5   Your Honor's great wording of it vitiated that.
 6                     THE COURT:  All right.  Good.
 7                          (Court recessed at 4:03 p.m.)
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		60						LN		3		6		false		            6      we have some people appearing via Zoom, Mary?				false

		61						LN		3		7		false		            7                        COURT BAILIFF:  Yes.				false

		62						LN		3		8		false		            8                        THE COURT:  All right.  For those of				false

		63						LN		3		9		false		            9      you who are appearing via Zoom, I just need to tell you				false

		64						LN		3		10		false		           10      that you are not allowed to record the proceedings.				false

		65						LN		3		11		false		           11          The only record that we keep is the record that is				false

		66						LN		3		12		false		           12      made in the court, so you are prohibited from recording				false

		67						LN		3		13		false		           13      the proceedings.				false

		68						LN		3		14		false		           14          You are also prohibited from taking screenshots of				false

		69						LN		3		15		false		           15      the-- whatever you see, which would really just be the				false

		70						LN		3		16		false		           16      witness.				false

		71						LN		3		17		false		           17          Any violation of my court order could result in				false

		72						LN		3		18		false		           18      sanctions and being held in contempt, so please do not do				false

		73						LN		3		19		false		           19      that.				false

		74						LN		3		20		false		           20          All right.  I received this morning a motion on				false

		75						LN		3		21		false		           21      behalf of the plaintiff, in light of the testimony by				false

		76						LN		3		22		false		           22      Assistant Chief Alexander yesterday about a report that				false

		77						LN		3		23		false		           23      Ms. Biscay had made to Assistant Chief Alexander with				false

		78						LN		3		24		false		           24      respect to Detective Santhuff commenting on her teenage				false

		79						LN		3		25		false		           25      daughters.				false

		80						PG		4		0		false		page 4				false

		81						LN		4		1		false		            1          Did Defense receive that?				false

		82						LN		4		2		false		            2                        DEFENSE:  We did, Your Honor.				false

		83						LN		4		3		false		            3                        THE COURT:  I am not going to rule on				false

		84						LN		4		4		false		            4      it right now because I do want the defense to respond.				false

		85						LN		4		5		false		            5          Today is Thursday, so I-- we can-- I can rule on it				false

		86						LN		4		6		false		            6      next week.				false

		87						LN		4		7		false		            7          Do you think that you can give me a response by				false

		88						LN		4		8		false		            8      Monday morning?				false

		89						LN		4		9		false		            9                        DEFENSE:  Yes, we can, Your Honor.				false

		90						LN		4		10		false		           10                        THE COURT:  Does that work,				false

		91						LN		4		11		false		           11      Mr. Sheridan?				false

		92						LN		4		12		false		           12                        MR. SHERIDAN:  Yes.				false

		93						LN		4		13		false		           13                        THE COURT:  You don't need a ruling				false

		94						LN		4		14		false		           14      right now?				false

		95						LN		4		15		false		           15                         MR. SHERIDAN:  No, we don't.  Thank				false

		96						LN		4		16		false		           16      you.				false

		97						LN		4		17		false		           17                        THE COURT:  Okay.  My understanding is				false

		98						LN		4		18		false		           18      there was an issue with respect to exhibits?				false

		99						LN		4		19		false		           19          I don't know what the issue is.				false

		100						LN		4		20		false		           20                        MR. SHERIDAN:  That was me.				false

		101						LN		4		21		false		           21           Apparently there was two 263s.  That's--				false

		102						LN		4		22		false		           22                        THE COURT:  Did you receive--				false

		103						LN		4		23		false		           23                        MR. SHERIDAN:  It's just a simple				false

		104						LN		4		24		false		           24      matter to correct it.				false

		105						LN		4		25		false		           25                        THE COURT:  So it wasn't what has been				false

		106						PG		5		0		false		page 5				false

		107						LN		5		1		false		            1      admitted or anything?				false

		108						LN		5		2		false		            2                        MR. SHERIDAN:  Greg?				false

		109						LN		5		3		false		            3                        MR. GLOVER:  Your Honor, yesterday you				false

		110						LN		5		4		false		            4      approved 206-- the first page of 206 to be Exhibit No.				false

		111						LN		5		5		false		            5      263, and then in my list 263 is the redacted HRD				false

		112						LN		5		6		false		            6      document, and the Court has that as 263 in the ShareFile.				false

		113						LN		5		7		false		            7                        THE COURT:  So we admitted Page 1 of				false

		114						LN		5		8		false		            8      Exhibit No. 206 as 263?				false

		115						LN		5		9		false		            9                        MR. GLOVER:  Yes, and there was				false

		116						LN		5		10		false		           10      already a 263 for the plaintiff.				false

		117						LN		5		11		false		           11                        THE COURT:  Which one was 263?  I				false

		118						LN		5		12		false		           12      didn't have a 263.				false

		119						LN		5		13		false		           13                        COURT BAILIFF:  The exhibit list says				false

		120						LN		5		14		false		           14      263 was admitted as a WSP special op division				false

		121						LN		5		15		false		           15      organizational chart.				false

		122						LN		5		16		false		           16                        THE COURT:  Right, so which is what--				false

		123						LN		5		17		false		           17                        MR. SHERIDAN:  I think perhaps we are				false

		124						LN		5		18		false		           18      mistaken because we had marked something 263 that when				false

		125						LN		5		19		false		           19      you corrected us and made it 262--				false

		126						LN		5		20		false		           20                        THE COURT:  Correct.				false

		127						LN		5		21		false		           21                         MR. SHERIDAN:  Maybe that's it.				false

		128						LN		5		22		false		           22          In any case, we can figure this out between now				false

		129						LN		5		23		false		           23      and-- there's no rush to figure it out.				false

		130						LN		5		24		false		           24                        THE COURT:  All right.  Mary, could				false

		131						LN		5		25		false		           25      you please just send the parties, unless you already did,				false

		132						PG		6		0		false		page 6				false

		133						LN		6		1		false		            1      the exhibits that Terra (phonetic) has?				false

		134						LN		6		2		false		            2                        ALL:  She has.				false

		135						LN		6		3		false		            3                        THE COURT:  Okay.  Because what Terra				false

		136						LN		6		4		false		            4      has matches what I have been writing down, so that's two				false

		137						LN		6		5		false		            5      people that have the same information.				false

		138						LN		6		6		false		            6                        MR. SHERIDAN:  Fair enough.				false

		139						LN		6		7		false		            7                        THE COURT:  All right.  Anything else				false

		140						LN		6		8		false		            8      before we bring in the jury?				false

		141						LN		6		9		false		            9                        MR. SHERIDAN:  The only thing we ask				false

		142						LN		6		10		false		           10      is that this witness ought not to be questioned on the				false

		143						LN		6		11		false		           11      daughters by either side.				false

		144						LN		6		12		false		           12          That's about it.				false

		145						LN		6		13		false		           13                        THE COURT:  Any objection?  Any issue?				false

		146						LN		6		14		false		           14                        MR. MARLOW:  Next witness is Captain				false

		147						LN		6		15		false		           15      Saunders.				false

		148						LN		6		16		false		           16                        MR. SHERIDAN:  Saunders, correct.				false

		149						LN		6		17		false		           17                        MR. MARLOW:  I have no objection to				false

		150						LN		6		18		false		           18      that, Your Honor.				false

		151						LN		6		19		false		           19                        THE COURT:  All right.				false

		152						LN		6		20		false		           20                        MR. MARLOW:  With regard to the				false

		153						LN		6		21		false		           21      exhibits for Saunders, I have no objection to any of				false

		154						LN		6		22		false		           22      them, other than Mr. Sheridan and I have discussed 222.				false

		155						LN		6		23		false		           23      I don't see the relevancy to that.				false

		156						LN		6		24		false		           24          Of the exhibits they have given us a heads-up to, I				false

		157						LN		6		25		false		           25      don't have an objection to any of them.				false

		158						PG		7		0		false		page 7				false

		159						LN		7		1		false		            1                        THE COURT:  222?				false

		160						LN		7		2		false		            2                        MR. MARLOW:  222.				false

		161						LN		7		3		false		            3                        THE COURT:  Thanks for the heads-up.				false

		162						LN		7		4		false		            4                         MR. MARLOW:  That's the internal on				false

		163						LN		7		5		false		            5      Lieutenant Sharp.  I just don't understand the relevance.				false

		164						LN		7		6		false		            6                              (Pause in the proceedings.)				false

		165						LN		7		7		false		            7                                       (Jury enters.)				false

		166						LN		7		8		false		            8                         COURT BAILIFF:  All rise for the Jury.				false

		167						LN		7		9		false		            9                        THE COURT:  Thank you.  Please be				false

		168						LN		7		10		false		           10      seated.				false

		169						LN		7		11		false		           11          Good afternoon, Members of the Jury.				false

		170						LN		7		12		false		           12          I hope that you had a pleasant morning and that it				false

		171						LN		7		13		false		           13      wasn't too smoky for you.				false

		172						LN		7		14		false		           14          Mr. Sheridan, are you ready to call your next				false

		173						LN		7		15		false		           15      witness?				false

		174						LN		7		16		false		           16                        MR. SHERIDAN:  Yes.  Plaintiff calls--				false

		175						LN		7		17		false		           17                        THE COURT:  Oh, hold on a second.				false

		176						LN		7		18		false		           18                                  (Pause in the proceedings.)				false

		177						LN		7		19		false		           19                        THE COURT:  All right.  Can you please				false

		178						LN		7		20		false		           20      call your next witness.				false

		179						LN		7		21		false		           21                        MR. SHERIDAN:  Plaintiff calls Mike				false

		180						LN		7		22		false		           22      Saunders.				false

		181						LN		7		23		false		           23          Sir, please step up this way, and the witness seat				false

		182						LN		7		24		false		           24      is actually over here.				false

		183						LN		7		25		false		           25      /////				false

		184						PG		8		0		false		page 8				false

		185						LN		8		1		false		            1      MICHAEL SAUNDERS,       having been first duly sworn				false

		186						LN		8		2		false		            2                              by Judge Rajul, testified as				false

		187						LN		8		3		false		            3                              follows:				false

		188						LN		8		4		false		            4                        THE COURT:  Please be seated.				false

		189						LN		8		5		false		            5          I am going to ask you to please remove your face				false

		190						LN		8		6		false		            6      covering so that the jury can see your face on testimony.				false

		191						LN		8		7		false		            7          Mr. Sheridan?				false

		192						LN		8		8		false		            8                           DIRECT EXAMINATION				false

		193						LN		8		9		false		            9      BY MR. SHERIDAN:				false

		194						LN		8		10		false		           10  Q   Please state your full name.				false

		195						LN		8		11		false		           11  A   Michael Saunders.				false

		196						LN		8		12		false		           12  Q   And Mr. Saunders, you are retired from the Washington				false

		197						LN		8		13		false		           13      State Patrol; are you not?				false

		198						LN		8		14		false		           14  A   Yes, I am.				false

		199						LN		8		15		false		           15  Q   When did you retire?				false

		200						LN		8		16		false		           16  A   July 2019.				false

		201						LN		8		17		false		           17  Q   And before you retired, what position did you have?				false

		202						LN		8		18		false		           18  A   I was a captain in OPS professional standards, internal				false

		203						LN		8		19		false		           19      affairs.				false

		204						LN		8		20		false		           20  Q   Okay.  And that was for about the three years before you				false

		205						LN		8		21		false		           21      retired, right?				false

		206						LN		8		22		false		           22  A   Yes.				false

		207						LN		8		23		false		           23  Q   And did you retire in 2019?				false

		208						LN		8		24		false		           24  A   Yes.				false

		209						LN		8		25		false		           25  Q   All right.  So in 2016 you were the head of internal				false

		210						PG		9		0		false		page 9				false

		211						LN		9		1		false		            1      affairs?				false

		212						LN		9		2		false		            2  A   Yes.				false

		213						LN		9		3		false		            3  Q   And as such, you were the head of investigations,				false

		214						LN		9		4		false		            4      internal investigations, right?				false

		215						LN		9		5		false		            5  A   I had lieutenants that oversaw the internal affairs.				false

		216						LN		9		6		false		            6          I was the OPS commander, so I was in charge of the				false

		217						LN		9		7		false		            7      office of professional standards.				false

		218						LN		9		8		false		            8          The lieutenants oversaw the investigations more				false

		219						LN		9		9		false		            9      directly than me.				false

		220						LN		9		10		false		           10  Q   Okay.  It was your organization that conducted the				false

		221						LN		9		11		false		           11      investigations?				false

		222						LN		9		12		false		           12  A   Yes.				false

		223						LN		9		13		false		           13  Q   All right.				false

		224						LN		9		14		false		           14                                  (Phone interruption.)				false

		225						LN		9		15		false		           15                        THE COURT:  Everybody, please make				false

		226						LN		9		16		false		           16      sure your phones are turned off or muted.  I just heard a				false

		227						LN		9		17		false		           17      beep.  Sorry.				false

		228						LN		9		18		false		           18  Q   (By Mr. Sheridan)  okay.  So you oversaw all of the				false

		229						LN		9		19		false		           19      administrative investigations that took place in the				false

		230						LN		9		20		false		           20      state patrol, correct?				false

		231						LN		9		21		false		           21  A   Yes.				false

		232						LN		9		22		false		           22  Q   Okay.  And then you were also what's called a standards				false

		233						LN		9		23		false		           23      officer, right?				false

		234						LN		9		24		false		           24  A   Yes.				false

		235						LN		9		25		false		           25  Q   And tell the jury, if you would, what a standards officer				false

		236						PG		10		0		false		page 10				false

		237						LN		10		1		false		            1      is.				false

		238						LN		10		2		false		            2  A   A standards officer has concurrence authority on all of				false

		239						LN		10		3		false		            3      the cases that occur that are investigated by the patrol,				false

		240						LN		10		4		false		            4      so there's a captain usually who is in charge of an				false

		241						LN		10		5		false		            5      employee.  When that investigation is completed, the				false

		242						LN		10		6		false		            6      captain and I would confer about the discipline that				false

		243						LN		10		7		false		            7      would take place or no discipline, if it was appropriate,				false

		244						LN		10		8		false		            8      but I had concurrence authority, so we had to be in				false

		245						LN		10		9		false		            9      agreement on that.				false

		246						LN		10		10		false		           10  Q   And concurrence authority means that you sort of get a				false

		247						LN		10		11		false		           11      vote in what to do with a particular employee when OPS				false

		248						LN		10		12		false		           12      has done an investigation?				false

		249						LN		10		13		false		           13  A   Yes.				false

		250						LN		10		14		false		           14  Q   And so basically it's you and the appointing authority				false

		251						LN		10		15		false		           15      making the decision, correct?				false

		252						LN		10		16		false		           16  A   Say it again.				false

		253						LN		10		17		false		           17  Q   It's typically you and the appointing authority-- the				false

		254						LN		10		18		false		           18      person in the chain of command who is considered the				false

		255						LN		10		19		false		           19      appointing authority for the person being investigated?				false

		256						LN		10		20		false		           20  A   That's true, but I was familiar-- as a standards officer,				false

		257						LN		10		21		false		           21      I was familiar with all of the discipline that was issued				false

		258						LN		10		22		false		           22      statewide to all of our employees, so I oversaw all the				false

		259						LN		10		23		false		           23      discipline to make sure that somebody in Walla Walla				false

		260						LN		10		24		false		           24      received the same discipline as somebody in Seattle for				false

		261						LN		10		25		false		           25      the same type of defense, so I would apply that kind of				false

		262						PG		11		0		false		page 11				false

		263						LN		11		1		false		            1      standard to it.				false

		264						LN		11		2		false		            2  Q   But concurrence authority only pertained to				false

		265						LN		11		3		false		            3      discipline-related investigations conducted by your				false

		266						LN		11		4		false		            4      office?				false

		267						LN		11		5		false		            5  A   No.  The majority of the investigations were actually				false

		268						LN		11		6		false		            6      conducted in the field by the chain of command over the				false

		269						LN		11		7		false		            7      employee.				false

		270						LN		11		8		false		            8  Q   Well, it's true, is it not, that you would have				false

		271						LN		11		9		false		            9      concurrence authority on all the discipline that was				false

		272						LN		11		10		false		           10      issued as a result of those investigations, meaning your				false

		273						LN		11		11		false		           11      investigations?				false

		274						LN		11		12		false		           12  A   No, I had concurrence on all investigations that were				false

		275						LN		11		13		false		           13      administrative through the office of professional				false

		276						LN		11		14		false		           14      standards.				false

		277						LN		11		15		false		           15  Q   Okay.				false

		278						LN		11		16		false		           16  A   So OPS would initiate an investigation for a class-- a				false

		279						LN		11		17		false		           17      district commander or division commander, a lot of times				false

		280						LN		11		18		false		           18      those investigations would be completed in the field.				false

		281						LN		11		19		false		           19          They would come back to OPS where the commander and				false

		282						LN		11		20		false		           20      I would make a decision on discipline.				false

		283						LN		11		21		false		           21  Q   Okay.  All right.  And so you-- but you wouldn't have the				false

		284						LN		11		22		false		           22      same vote, you wouldn't have the same right to, say,				false

		285						LN		11		23		false		           23      escalate up to the next level for things that were not				false

		286						LN		11		24		false		           24      investigated by you?				false

		287						LN		11		25		false		           25          For example, let's be specific, with regard to the				false

		288						PG		12		0		false		page 12				false

		289						LN		12		1		false		            1      interactions between Lieutenant Nobach and Ms. Biscay,				false

		290						LN		12		2		false		            2      the breast-rubbing incident, that never got investigated,				false

		291						LN		12		3		false		            3      right?				false

		292						LN		12		4		false		            4  A   Yes, it did.				false

		293						LN		12		5		false		            5  Q   Not by you?				false

		294						LN		12		6		false		            6  A   No.				false

		295						LN		12		7		false		            7  Q   No, and when you say, "Yes, it did," you mean that there				false

		296						LN		12		8		false		            8      was an investigation conducted by Chief Alexander?				false

		297						LN		12		9		false		            9  A   Captain Alexander at the time, yes.				false

		298						LN		12		10		false		           10  Q   Oh, Captain Alexander?				false

		299						LN		12		11		false		           11  A   Yes.				false

		300						LN		12		12		false		           12  Q   Right.				false

		301						LN		12		13		false		           13          So you did not interview witnesses and your people				false

		302						LN		12		14		false		           14      didn't, correct?				false

		303						LN		12		15		false		           15  A   Not for the sexual harassment complaint that originally				false

		304						LN		12		16		false		           16      came in.				false

		305						LN		12		17		false		           17  Q   Right.				false

		306						LN		12		18		false		           18          Because it was not-- it had not been elevated by				false

		307						LN		12		19		false		           19      Alexander to either a preliminary investigation by you				false

		308						LN		12		20		false		           20      folks or an administrative investigation by you folks?				false

		309						LN		12		21		false		           21  A   Well, no, I wouldn't say it was his decision.  It was our				false

		310						LN		12		22		false		           22      decision.				false

		311						LN		12		23		false		           23          We talked about it jointly.				false

		312						LN		12		24		false		           24  Q   Well, you may have talked about it jointly, but this was				false

		313						LN		12		25		false		           25      not exercising your concurrence authority, correct?				false

		314						PG		13		0		false		page 13				false

		315						LN		13		1		false		            1  A   Yes, it was.				false

		316						LN		13		2		false		            2  Q   Okay.  So let's take a look at-- you gave a deposition in				false

		317						LN		13		3		false		            3      this case under oath; did you not?				false

		318						LN		13		4		false		            4  A   Yes.				false

		319						LN		13		5		false		            5  Q   All right.  And let's take a look at that deposition.				false

		320						LN		13		6		false		            6                        MR. SHERIDAN:  Your Honor, I seek to				false

		321						LN		13		7		false		            7      publish the deposition of Mike Saunders.				false

		322						LN		13		8		false		            8                        THE COURT:  Are you doing the video				false

		323						LN		13		9		false		            9      like yesterday?				false

		324						LN		13		10		false		           10                        MR. SHERIDAN:  Yes, assuming we are				false

		325						LN		13		11		false		           11      ready to go.  I am checking right now.				false

		326						LN		13		12		false		           12                        THE COURT:  Okay.  Members of the				false

		327						LN		13		13		false		           13      Jury, you will now be given testimony from a deposition.				false

		328						LN		13		14		false		           14          A deposition is testimony of a witness taken under				false

		329						LN		13		15		false		           15      oath outside of the courtroom.				false

		330						LN		13		16		false		           16          The oath is administered by an authorized person who				false

		331						LN		13		17		false		           17      records the testimony word for word.				false

		332						LN		13		18		false		           18          Depositions are taken in the presence of lawyers for				false

		333						LN		13		19		false		           19      all parties.				false

		334						LN		13		20		false		           20          The deposition will be presented by video.				false

		335						LN		13		21		false		           21           Insofar as possible, you must consider this form of				false

		336						LN		13		22		false		           22      testimony in the same way that you consider the testimony				false

		337						LN		13		23		false		           23      of witnesses who are present in the courtroom.				false

		338						LN		13		24		false		           24          You must decide how believable the testimony is and				false

		339						LN		13		25		false		           25      what value to give to it.				false

		340						PG		14		0		false		page 14				false

		341						LN		14		1		false		            1          A copy of the deposition will not be admitted into				false

		342						LN		14		2		false		            2      evidence and will not go to the jury room with you.				false

		343						LN		14		3		false		            3  Q   (By Mr. Sheridan)  We are going to be looking at Page 7,				false

		344						LN		14		4		false		            4      Line No. 17 to Page 8, Line No. 18.				false

		345						LN		14		5		false		            5          Can you give us a layperson understanding of what it				false

		346						LN		14		6		false		            6      means to have concurrence authority?				false

		347						LN		14		7		false		            7  A   So the appointing authority, as a decision-maker on an				false

		348						LN		14		8		false		            8      administrative case-- usually that's the district				false

		349						LN		14		9		false		            9      division commander that oversees the division the				false

		350						LN		14		10		false		           10      employee is assigned to.				false

		351						LN		14		11		false		           11          Concurrence authority, I would have to agree with				false

		352						LN		14		12		false		           12      the level of discipline that was being issued to the				false

		353						LN		14		13		false		           13      employee as a result of an investigation.				false

		354						LN		14		14		false		           14          What that looked like, I would usually go back and				false

		355						LN		14		15		false		           15      look at a standard, look at similar like cases and see				false

		356						LN		14		16		false		           16      what type of discipline was issued in those cases, the				false

		357						LN		14		17		false		           17      idea being that discipline is issued fairly across the				false

		358						LN		14		18		false		           18      state for like violations.				false

		359						LN		14		19		false		           19  Q   All right.  And does that mean that every form of				false

		360						LN		14		20		false		           20      discipline comes across-- came across your desk at the				false

		361						LN		14		21		false		           21      time that you held that position?				false

		362						LN		14		22		false		           22  A   Well, every form of discipline that was a result of an				false

		363						LN		14		23		false		           23      administrative investigation.				false

		364						LN		14		24		false		           24          District division commanders still had the latitude				false

		365						LN		14		25		false		           25      to issue certain levels of discipline outside of the				false

		366						PG		15		0		false		page 15				false

		367						LN		15		1		false		            1      administrative investigation process, but when things				false

		368						LN		15		2		false		            2      rose to a certain level, they would come to my office.				false

		369						LN		15		3		false		            3          There was some discretion there by the district or				false

		370						LN		15		4		false		            4      division commander on how they proceeded with violations				false

		371						LN		15		5		false		            5      they may have identified.				false

		372						LN		15		6		false		            6  Q   Okay.  So every form of discipline that was investigated,				false

		373						LN		15		7		false		            7      you have concurrent authority for, correct?				false

		374						LN		15		8		false		            8  A   Yes.				false

		375						LN		15		9		false		            9  Q   And there's no policy or procedure that says you have				false

		376						LN		15		10		false		           10      concurrent authority for things that don't reach OPS				false

		377						LN		15		11		false		           11      investigations, correct, no document, no policy, no				false

		378						LN		15		12		false		           12      procedure--				false

		379						LN		15		13		false		           13  A   I don't agree with you.				false

		380						LN		15		14		false		           14          I think you are really taking it out of context,				false

		381						LN		15		15		false		           15      what we're saying here.				false

		382						LN		15		16		false		           16  Q   Well, let's see--				false

		383						LN		15		17		false		           17  A   I mean, you asked me if there was an investigation.  I				false

		384						LN		15		18		false		           18      said there was.				false

		385						LN		15		19		false		           19  Q   Every form of discipline that was a result of an				false

		386						LN		15		20		false		           20      administrative investigation-- that's a term of art,				false

		387						LN		15		21		false		           21      isn't it, "administrative investigation"?				false

		388						LN		15		22		false		           22  A   Yes.				false

		389						LN		15		23		false		           23  Q   That's when you actually send your people out to				false

		390						LN		15		24		false		           24      interview witnesses, and they do it-- they record the				false

		391						LN		15		25		false		           25      interview, there's two people doing it.  That's an				false

		392						PG		16		0		false		page 16				false

		393						LN		16		1		false		            1      administrative investigation, right?				false

		394						LN		16		2		false		            2  A   Sure.				false

		395						LN		16		3		false		            3  Q   Okay.  So now though you are telling us that pretty much				false

		396						LN		16		4		false		            4      every investigation, like the investigation that you say				false

		397						LN		16		5		false		            5      was done by Captain Alexander, would require concurrent				false

		398						LN		16		6		false		            6      authority, right?				false

		399						LN		16		7		false		            7  A   I'm not really sure where you're coming from on that.				false

		400						LN		16		8		false		            8          Administrative investigations-- I don't think that I				false

		401						LN		16		9		false		            9      ever said it was exclusive to simply administrative				false

		402						LN		16		10		false		           10      investigations, but Captain Alexander did an				false

		403						LN		16		11		false		           11      investigation, and then he came and conferred with me.				false

		404						LN		16		12		false		           12          Given the information that he provided to me, if I				false

		405						LN		16		13		false		           13      didn't agree with the path that he was going down, we				false

		406						LN		16		14		false		           14      would have elevated that to the assistant chief.				false

		407						LN		16		15		false		           15  Q   But that's inconsistent with what you just said, isn't				false

		408						LN		16		16		false		           16      it?				false

		409						LN		16		17		false		           17          Every form of discipline that was a result of an				false

		410						LN		16		18		false		           18      administrative investigation is when you had concurrent				false

		411						LN		16		19		false		           19      authority, correct?				false

		412						LN		16		20		false		           20  A   That's what I said there, yes.				false

		413						LN		16		21		false		           21  Q   Okay.				false

		414						LN		16		22		false		           22  A   I didn't say that was exclusive to--				false

		415						LN		16		23		false		           23  Q   So show us, if you would, sir-- show us, if you would, or				false

		416						LN		16		24		false		           24      refer us to a policy-- we will look it up.				false

		417						LN		16		25		false		           25          Find a policy or procedure that says you had				false

		418						PG		17		0		false		page 17				false

		419						LN		17		1		false		            1      concurrent authority when the appointing authority kept				false

		420						LN		17		2		false		            2      the case and didn't give it to OPS.				false

		421						LN		17		3		false		            3          Point to any authority you know of.				false

		422						LN		17		4		false		            4           We'll find it.  We'll look it up.				false

		423						LN		17		5		false		            5  A   Well, it's been a while since I've looked at a policy				false

		424						LN		17		6		false		            6      manual, so you are going to have to forgive me for not				false

		425						LN		17		7		false		            7      being able to quote a policy for you.				false

		426						LN		17		8		false		            8  Q   Fair enough.				false

		427						LN		17		9		false		            9  A   I will tell you that probably almost on a daily basis I				false

		428						LN		17		10		false		           10      had commanders come to me and talk to me about different				false

		429						LN		17		11		false		           11      issues that they were looking at and asking me if it's				false

		430						LN		17		12		false		           12      something that should be elevated to an OPS				false

		431						LN		17		13		false		           13      administrative investigation.				false

		432						LN		17		14		false		           14  Q   Now, the jury has seen some of the policies and				false

		433						LN		17		15		false		           15      procedures for doing investigations.				false

		434						LN		17		16		false		           16          They've seen the flowchart that talks about what to				false

		435						LN		17		17		false		           17      do.				false

		436						LN		17		18		false		           18          If this was a real investigation, there would have				false

		437						LN		17		19		false		           19      been a case log, right?				false

		438						LN		17		20		false		           20  A   Not necessarily.				false

		439						LN		17		21		false		           21  Q   And there would have been an IIR (phonetic), right?				false

		440						LN		17		22		false		           22  A   Not necessarily.				false

		441						LN		17		23		false		           23  Q   And when you say he did an investigation, tell us				false

		442						LN		17		24		false		           24      everything you think he did to investigate.				false

		443						LN		17		25		false		           25  A   He talked to other employees, he talked to the				false

		444						PG		18		0		false		page 18				false

		445						LN		18		1		false		            1      lieutenant, I believe.				false

		446						LN		18		2		false		            2          He did his own local investigation within the				false

		447						LN		18		3		false		            3      aviation section, asked questions and got things to the				false

		448						LN		18		4		false		            4      point where he was satisfied.				false

		449						LN		18		5		false		            5  Q   Well, who did he talk to and when did he talk to them?				false

		450						LN		18		6		false		            6  A   I don't have that information right in front of me, so I				false

		451						LN		18		7		false		            7      can't tell you that.				false

		452						LN		18		8		false		            8  Q   Okay--				false

		453						LN		18		9		false		            9                        THE COURT:  Let me stop you for a				false

		454						LN		18		10		false		           10      second, Mr. Sheridan.				false

		455						LN		18		11		false		           11          We have two people that have joined the courtroom				false

		456						LN		18		12		false		           12      via Zoom, and--				false

		457						LN		18		13		false		           13                        COURT BAILIFF:  Just wait a second.				false

		458						LN		18		14		false		           14                        THE COURT:  Sorry, Mr. Sheridan.				false

		459						LN		18		15		false		           15                        MR. SHERIDAN:  Should I continue?				false

		460						LN		18		16		false		           16                        THE COURT:  No.  Wait.				false

		461						LN		18		17		false		           17          We have a couple more people that have joined via				false

		462						LN		18		18		false		           18      Zoom, and I just want to tell you that you are prohibited				false

		463						LN		18		19		false		           19      from recording the proceeding through-- that you are				false

		464						LN		18		20		false		           20      watching via Zoom, and you are not to take screenshots of				false

		465						LN		18		21		false		           21      the screen either.				false

		466						LN		18		22		false		           22           A violation of my court order is basis for				false

		467						LN		18		23		false		           23      sanctions, and you could be held in contempt.				false

		468						LN		18		24		false		           24          Thank you.				false

		469						LN		18		25		false		           25          Please proceed.				false

		470						PG		19		0		false		page 19				false

		471						LN		19		1		false		            1  Q   (By Mr. Sheridan)  Okay.  So you didn't-- you say that				false

		472						LN		19		2		false		            2      there was an investigation conducted.				false

		473						LN		19		3		false		            3          Do you consider it to be a preliminary investigation				false

		474						LN		19		4		false		            4      or an administrative investigation that you say that				false

		475						LN		19		5		false		            5      Chief Alexander conducted?				false

		476						LN		19		6		false		            6  A   I would consider it to be a local investigation at his				false

		477						LN		19		7		false		            7      level.				false

		478						LN		19		8		false		            8  Q   Local investigation?				false

		479						LN		19		9		false		            9          That's not in the investigative manual.				false

		480						LN		19		10		false		           10  A   Yeah, you can't define every single situation in the				false

		481						LN		19		11		false		           11      world, but this is common practice in any law enforcement				false

		482						LN		19		12		false		           12      agency and any organization outside of law enforcement.				false

		483						LN		19		13		false		           13          When allegations are made about somebody, somebody				false

		484						LN		19		14		false		           14      collects some initial information to determine what they				false

		485						LN		19		15		false		           15      need to do about that situation.				false

		486						LN		19		16		false		           16          That's exactly what Captain Alexander did.				false

		487						LN		19		17		false		           17  Q   Sir, isn't it true that the whole purpose of the				false

		488						LN		19		18		false		           18      investigative manual is to instill confidence in the				false

		489						LN		19		19		false		           19      public that the Washington State Patrol is fairly and				false

		490						LN		19		20		false		           20      openly investigating claims of wrongdoing and that				false

		491						LN		19		21		false		           21      there's nothing being done in a sneaky way or an				false

		492						LN		19		22		false		           22      inappropriate way, right?				false

		493						LN		19		23		false		           23  A   That's one of the purposes.				false

		494						LN		19		24		false		           24  Q   So that's why they have specific procedures-- would you				false

		495						LN		19		25		false		           25      agree with me, sir--				false

		496						PG		20		0		false		page 20				false

		497						LN		20		1		false		            1  A   No, that's not why they have specific procedures.				false

		498						LN		20		2		false		            2          I said that's one of the reasons.				false

		499						LN		20		3		false		            3  Q   You jumped in too fast.  I am asking you a different				false

		500						LN		20		4		false		            4      question.				false

		501						LN		20		5		false		            5          Would you agree with me that if a policy or a				false

		502						LN		20		6		false		            6      procedure says "shall," it must be done?				false

		503						LN		20		7		false		            7  A   Yes.				false

		504						LN		20		8		false		            8  Q   And if it says "may," then it may or may not be done,				false

		505						LN		20		9		false		            9      right?				false

		506						LN		20		10		false		           10  A   Correct.				false

		507						LN		20		11		false		           11  Q   So all we have to do, as consumers, is we have to look at				false

		508						LN		20		12		false		           12      your policies and procedures and see which says "shall"				false

		509						LN		20		13		false		           13      and which doesn't, and we will know what the policies and				false

		510						LN		20		14		false		           14      procedures are regarding investigations, correct?				false

		511						LN		20		15		false		           15  A   Yes, and you are going to talk to me about how it says				false

		512						LN		20		16		false		           16      that you shall do an investigation, but that				false

		513						LN		20		17		false		           17      investigation-- the level of the investigation is not				false

		514						LN		20		18		false		           18      defined.				false

		515						LN		20		19		false		           19  Q   Let me understand this, sir.				false

		516						LN		20		20		false		           20          You had-- you were the top fellow in charge of				false

		517						LN		20		21		false		           21      investigations in 2016 and 2017, right?				false

		518						LN		20		22		false		           22  A   Yes.				false

		519						LN		20		23		false		           23  Q   And what you just told us, basically that is how				false

		520						LN		20		24		false		           24      investigations were conducted during the time you were in				false

		521						LN		20		25		false		           25      charge, that there could be ones that were sort of				false

		522						PG		21		0		false		page 21				false

		523						LN		21		1		false		            1      neither preliminary nor administrative; "local" you				false

		524						LN		21		2		false		            2      called them, right?				false

		525						LN		21		3		false		            3  A   What is your question?				false

		526						LN		21		4		false		            4  Q   This is how you ran your department, correct?				false

		527						LN		21		5		false		            5          Let's face it, what you just said, you're speaking				false

		528						LN		21		6		false		            6      for a position that you held at the time, right?				false

		529						LN		21		7		false		            7          You were the head of OPS?				false

		530						LN		21		8		false		            8  A   Yes, I was.				false

		531						LN		21		9		false		            9  Q   So your view is that people can investigate sort of--				false

		532						LN		21		10		false		           10      outside of the procedures.  It's small.  It's local.				false

		533						LN		21		11		false		           11           That's how the office was run during the time you				false

		534						LN		21		12		false		           12      were there?				false

		535						LN		21		13		false		           13  A   The office wasn't run the way you're implying whatsoever.				false

		536						LN		21		14		false		           14          Any matter-- any allegation taken against a state				false

		537						LN		21		15		false		           15      patrol employee was taken very seriously.				false

		538						LN		21		16		false		           16          It was never made into something small and brushed				false

		539						LN		21		17		false		           17      under the rug or anything like that, at least not that				false

		540						LN		21		18		false		           18      I'm aware of.				false

		541						LN		21		19		false		           19  Q   Well--				false

		542						LN		21		20		false		           20  A   Especially allegations of sexual abuse or sexual assault				false

		543						LN		21		21		false		           21      or sexual harassment.				false

		544						LN		21		22		false		           22          I mean, that's ridiculous to think that we would				false

		545						LN		21		23		false		           23      just not take a serious look at that.				false

		546						LN		21		24		false		           24  Q   Okay.  Well-- it's true, is it not, that because an 095				false

		547						LN		21		25		false		           25      was issued to Lieutenant Nobach, that pretty much ended				false

		548						PG		22		0		false		page 22				false

		549						LN		22		1		false		            1      the opportunity to consider more serious discipline				false

		550						LN		22		2		false		            2      because of his union status?				false

		551						LN		22		3		false		            3  A   Yeah, there's a lot of union rules that interact with				false

		552						LN		22		4		false		            4      that, but it also ended the behavior too, I might point				false

		553						LN		22		5		false		            5      out.				false

		554						LN		22		6		false		            6  Q   So you're agreeing with me?  You agree, that's what it				false

		555						LN		22		7		false		            7      did?				false

		556						LN		22		8		false		            8  A   Right.				false

		557						LN		22		9		false		            9          Once the 095 is issued by union rules, we couldn't				false

		558						LN		22		10		false		           10      take any other form of discipline, but if you're				false

		559						LN		22		11		false		           11      suggesting that that was a way to avoid having to take a				false

		560						LN		22		12		false		           12      firmer position on this, I would say you're definitely				false

		561						LN		22		13		false		           13      wrong.				false

		562						LN		22		14		false		           14  Q   All right.  You didn't do any investigation-- your office				false

		563						LN		22		15		false		           15      didn't do any investigation of the breast-rubbing matter,				false

		564						LN		22		16		false		           16      right?				false

		565						LN		22		17		false		           17  A   On the sexual harassment complaint?				false

		566						LN		22		18		false		           18  Q   Yes.				false

		567						LN		22		19		false		           19  A   No.				false

		568						LN		22		20		false		           20  Q   And the only place you got your facts as to what happened				false

		569						LN		22		21		false		           21      was from Johnny Alexander talking to you and telling you?				false

		570						LN		22		22		false		           22  A   Yes.				false

		571						LN		22		23		false		           23  Q   You didn't talk to-- your people didn't talk to any				false

		572						LN		22		24		false		           24      witnesses, right?				false

		573						LN		22		25		false		           25  A   Right.				false

		574						PG		23		0		false		page 23				false

		575						LN		23		1		false		            1  Q   You don't really know who he interviewed-- as you sit				false

		576						LN		23		2		false		            2      here today, you don't know who he interviewed and who he				false

		577						LN		23		3		false		            3      didn't interview, right?				false

		578						LN		23		4		false		            4  A   Yes.				false

		579						LN		23		5		false		            5  Q   You do?				false

		580						LN		23		6		false		            6  A   I don't know specifically who he interviewed, but I know				false

		581						LN		23		7		false		            7      he interviewed people and did his job.				false

		582						LN		23		8		false		            8  Q   Okay.  Got it.				false

		583						LN		23		9		false		            9          Now, also, you understood from your conversation				false

		584						LN		23		10		false		           10      with Captain Alexander that the facts were pretty much				false

		585						LN		23		11		false		           11      uncontested, right?				false

		586						LN		23		12		false		           12  A   What facts?				false

		587						LN		23		13		false		           13  Q   Oh, meaning that Nobach admitted what he did, he admitted				false

		588						LN		23		14		false		           14      that she came up behind him and moved her breasts behind				false

		589						LN		23		15		false		           15      his head, touching the back of his head?				false

		590						LN		23		16		false		           16  A   I'm not sure what he did--				false

		591						LN		23		17		false		           17                        MR. MARLOW:  I am going to object.				false

		592						LN		23		18		false		           18      That mischaracterizes Alexander's testimony.				false

		593						LN		23		19		false		           19                        THE COURT:  I am going to sustain the				false

		594						LN		23		20		false		           20      objection.				false

		595						LN		23		21		false		           21          Rephrase the question.				false

		596						LN		23		22		false		           22                         MR. SHERIDAN:  Sure.				false

		597						LN		23		23		false		           23  Q   (By Mr. Sheridan)  Okay.  It's true, is it not, that you				false

		598						LN		23		24		false		           24      were told that-- you were told by Alexander that Brenda				false

		599						LN		23		25		false		           25      Biscay came up behind Jim Nobach, while he was seated at				false

		600						PG		24		0		false		page 24				false

		601						LN		24		1		false		            1      his desk, with Trooper Santhuff in the room, and she				false

		602						LN		24		2		false		            2      basically rubbed her breasts on the back of his head?				false

		603						LN		24		3		false		            3  A   Yes.				false

		604						LN		24		4		false		            4  Q   Okay.  Fair enough.				false

		605						LN		24		5		false		            5          And also on the back of his head or his shoulders,				false

		606						LN		24		6		false		            6      right?				false

		607						LN		24		7		false		            7  A   Yeah, the general area, yes.				false

		608						LN		24		8		false		            8  Q   And it's true, is it not, that the way-- that in terms of				false

		609						LN		24		9		false		            9      how you determined what happened-- you didn't determine				false

		610						LN		24		10		false		           10      what happened.				false

		611						LN		24		11		false		           11          Captain Alexander did and told you.				false

		612						LN		24		12		false		           12  A   I'm sorry, could you repeat that one more time?				false

		613						LN		24		13		false		           13  Q   Sure.				false

		614						LN		24		14		false		           14          You made no decision as to whether the events				false

		615						LN		24		15		false		           15      actually occurred, correct?				false

		616						LN		24		16		false		           16  A   I believed that what occurred-- what he told me occurred				false

		617						LN		24		17		false		           17      occurred because I believe that he's a very forthright,				false

		618						LN		24		18		false		           18      honest individual.				false

		619						LN		24		19		false		           19  Q   You mean Captain Alexander?				false

		620						LN		24		20		false		           20  A   Yes.				false

		621						LN		24		21		false		           21  Q   Got it.				false

		622						LN		24		22		false		           22          Now, a preliminary investigation is basically				false

		623						LN		24		23		false		           23      designed to see, first, does the claim involve a				false

		624						LN		24		24		false		           24      Washington State Patrol employee, right?				false

		625						LN		24		25		false		           25  A   Yes.				false

		626						PG		25		0		false		page 25				false

		627						LN		25		1		false		            1  Q   And second, if everything is true, does it look like				false

		628						LN		25		2		false		            2      there's a claim, right?				false

		629						LN		25		3		false		            3  A   Sure.				false

		630						LN		25		4		false		            4  Q   Okay.  And so, for example, if somebody-- a civilian				false

		631						LN		25		5		false		            5      raised a complaint saying that they were arrested and the				false

		632						LN		25		6		false		            6      handcuffs were too tight, that would be an example of				false

		633						LN		25		7		false		            7      something that there would be no claim because that's				false

		634						LN		25		8		false		            8      sort of the nature of being handcuffed?				false

		635						LN		25		9		false		            9  A   No, there's still a method of accountability for that,				false

		636						LN		25		10		false		           10      still an investigation is done by the supervisor.				false

		637						LN		25		11		false		           11  Q   Okay.  All right.  Let's take a break and look at Page				false

		638						LN		25		12		false		           12      34, Line No. 12, Exhibit No. 221.				false

		639						LN		25		13		false		           13  A   I would stay away from that one, but more-- how about the				false

		640						LN		25		14		false		           14      example of "He put handcuffs on me and they hurt"?				false

		641						LN		25		15		false		           15  Q   Fair enough.				false

		642						LN		25		16		false		           16  A   So that might be a complaint that we would receive that				false

		643						LN		25		17		false		           17      we would look at initially and say, "Okay.  That's				false

		644						LN		25		18		false		           18      consistent with our expectations because you were under				false

		645						LN		25		19		false		           19      arrest.  Unfortunately they do hurt, but that's a result				false

		646						LN		25		20		false		           20      of being arrested."				false

		647						LN		25		21		false		           21          That's what we expect our employees to do.				false

		648						LN		25		22		false		           22  Q   So that would be an example where the preliminary				false

		649						LN		25		23		false		           23      investigation sort of reveals there's no case?				false

		650						LN		25		24		false		           24  A   No, your terms aren't correct, so I guess I am not going				false

		651						LN		25		25		false		           25      to agree with you on that one because we are not doing a				false

		652						PG		26		0		false		page 26				false

		653						LN		26		1		false		            1      preliminary investigation on a use of force for				false

		654						LN		26		2		false		            2      handcuffs.  We are doing what's called a-- what we call a				false

		655						LN		26		3		false		            3      FLUP (phonetic), which is what a fleet loss-- loss of				false

		656						LN		26		4		false		            4      equipment, use of force pursuit file, basically, that we				false

		657						LN		26		5		false		            5      create electronically.				false

		658						LN		26		6		false		            6          That's reviewed by a district commander.				false

		659						LN		26		7		false		            7           Eventually it's reviewed by me after the supervisor				false

		660						LN		26		8		false		            8      takes a look at it.				false

		661						LN		26		9		false		            9  Q   Okay.  It's true also, is it not, sir, that in cases				false

		662						LN		26		10		false		           10      where 095s are going to be issued, you folks don't really				false

		663						LN		26		11		false		           11      get involved?				false

		664						LN		26		12		false		           12  A   If an 095 is going to be issued?				false

		665						LN		26		13		false		           13  Q   Yeah.				false

		666						LN		26		14		false		           14  A   Well, a district commander or a supervisor has the				false

		667						LN		26		15		false		           15      ability to issue an 095 if they feel it's appropriate,				false

		668						LN		26		16		false		           16      but there would be 095s that would be issued occasionally				false

		669						LN		26		17		false		           17      as a result of an OPS administration-- investigation.				false

		670						LN		26		18		false		           18  Q   Okay.  Agreed.				false

		671						LN		26		19		false		           19          If you do an investigation, then you would become				false

		672						LN		26		20		false		           20      involved even in the fact that-- at the conclusion of the				false

		673						LN		26		21		false		           21      investigation the person who alledgedly did the wrong--				false

		674						LN		26		22		false		           22      if they got an 095, you folks would be looking at it,				false

		675						LN		26		23		false		           23      right?				false

		676						LN		26		24		false		           24  A   Yes.				false

		677						LN		26		25		false		           25  Q   But if someone is issued an 095 and there has not been an				false

		678						PG		27		0		false		page 27				false

		679						LN		27		1		false		            1      investigation, you would stay out of it?				false

		680						LN		27		2		false		            2  A   Yes.				false

		681						LN		27		3		false		            3  Q   Okay.  And as a matter of fact, when an appointing				false

		682						LN		27		4		false		            4      authority, like, in this case, Captain Alexander, issues				false

		683						LN		27		5		false		            5      an 095, you are not going to overrule them because really				false

		684						LN		27		6		false		            6      that's his territory and those are his people, right?				false

		685						LN		27		7		false		            7  A   Not necessarily.				false

		686						LN		27		8		false		            8  Q   Okay.				false

		687						LN		27		9		false		            9  A   In a case like this where you have allegations of sexual				false

		688						LN		27		10		false		           10      harassment, again, if I felt that it needed to be				false

		689						LN		27		11		false		           11      elevated, I would take that up with the assistant chief,				false

		690						LN		27		12		false		           12      if Captain Alexander and I couldn't agree.				false

		691						LN		27		13		false		           13  Q   Okay.  But it's true, is it not, and tell me if I'm				false

		692						LN		27		14		false		           14      wrong, you and Captain Alexander decided there wasn't				false

		693						LN		27		15		false		           15      sexual harassment?				false

		694						LN		27		16		false		           16  A   No.  We knew there was sexual harassment.				false

		695						LN		27		17		false		           17  Q   "We" did?				false

		696						LN		27		18		false		           18  A   Yeah.				false

		697						LN		27		19		false		           19  Q   Tell us about it.				false

		698						LN		27		20		false		           20          You knew there was sexual harassment, you and the				false

		699						LN		27		21		false		           21      chief, Chief Alexander, right?				false

		700						LN		27		22		false		           22  A   Yes.				false

		701						LN		27		23		false		           23  Q   Tell us, what did you think was sexual harassment?				false

		702						LN		27		24		false		           24  A   Captain Alexander looked into it.				false

		703						LN		27		25		false		           25          Like I said, he did his investigation, he determined				false

		704						PG		28		0		false		page 28				false

		705						LN		28		1		false		            1      that it was systemic within the whole aviation section,				false

		706						LN		28		2		false		            2      that there were many people participating in that type of				false

		707						LN		28		3		false		            3      behavior.				false

		708						LN		28		4		false		            4  Q   Who?				false

		709						LN		28		5		false		            5  A   I don't know all his employees.				false

		710						LN		28		6		false		            6  Q   But I guess you're assuming that Captain Alexander				false

		711						LN		28		7		false		            7      interviewed those folks to make that determination,				false

		712						LN		28		8		false		            8      right?				false

		713						LN		28		9		false		            9          I mean, there's only 11 there, right?				false

		714						LN		28		10		false		           10  A   I know that Captain Alexander did an investigation at the				false

		715						LN		28		11		false		           11      level he felt was appropriate to come to that conclusion.				false

		716						LN		28		12		false		           12  Q   And the conclusion was sexual harassment?				false

		717						LN		28		13		false		           13  A   It did occur.				false

		718						LN		28		14		false		           14  Q   Okay.				false

		719						LN		28		15		false		           15  A   I would agree with him on that.				false

		720						LN		28		16		false		           16  Q   Okay.  So your understanding of the facts is that there				false

		721						LN		28		17		false		           17      was sexual harassment, and you say that you had the				false

		722						LN		28		18		false		           18      authority to go higher if you can't get concurrence.				false

		723						LN		28		19		false		           19          If there's an entire section, the aviation section				false

		724						LN		28		20		false		           20      in this case, that apparently has pervasive sexual				false

		725						LN		28		21		false		           21      harassment, why would you not want a thorough				false

		726						LN		28		22		false		           22      investigation to be done through your office where the				false

		727						LN		28		23		false		           23      rules apply?				false

		728						LN		28		24		false		           24  A   This was more a lack of leadership, and I don't mean to				false

		729						LN		28		25		false		           25      offend Lieutenant Nobach, but there was a culture that				false

		730						PG		29		0		false		page 29				false

		731						LN		29		1		false		            1      had manifested within the aviation section where many				false

		732						LN		29		2		false		            2      employees, including Trooper Santhuff, were participating				false

		733						LN		29		3		false		            3      in inappropriate behavior.				false

		734						LN		29		4		false		            4  Q   You got that Santhuff--				false

		735						LN		29		5		false		            5  A   No-- well, yeah, when we talked, you know, however many				false

		736						LN		29		6		false		            6      years ago it was--				false

		737						LN		29		7		false		            7  Q   Yeah.  So now you don't remember anyone's name except				false

		738						LN		29		8		false		            8      Trooper Santhuff; is that right?				false

		739						LN		29		9		false		            9  A   I dealt with complaints from Trooper Santhuff quite a				false

		740						LN		29		10		false		           10      bit, so I do remember his name.				false

		741						LN		29		11		false		           11  Q   So now it's part of your testimony that he was part of				false

		742						LN		29		12		false		           12      the problem back in 2016, right, this sexual harassment				false

		743						LN		29		13		false		           13      problem, right?				false

		744						LN		29		14		false		           14  A   That he had participated in those types of activities,				false

		745						LN		29		15		false		           15      yes.				false

		746						LN		29		16		false		           16  Q   That's nowhere in your deposition or anything written				false

		747						LN		29		17		false		           17      down; would you agree?				false

		748						LN		29		18		false		           18  A   I have no idea.				false

		749						LN		29		19		false		           19  Q   Well, you never wrote down anything about this being a				false

		750						LN		29		20		false		           20      hostile work environment with sexual harassment that				false

		751						LN		29		21		false		           21      apparently was pervasive and included Trooper Santhuff,				false

		752						LN		29		22		false		           22      right?				false

		753						LN		29		23		false		           23  A   I didn't write down much about this one at all because it				false

		754						LN		29		24		false		           24      didn't come to me for an OPS investigation.				false

		755						LN		29		25		false		           25  Q   Okay.  But-- I'm right, am I not, that if it's sexual				false

		756						PG		30		0		false		page 30				false

		757						LN		30		1		false		            1      harassment, this is a major offense, "major"?				false

		758						LN		30		2		false		            2  A   Yes.				false

		759						LN		30		3		false		            3  Q   So a major offense, you wouldn't let a captain just say,				false

		760						LN		30		4		false		            4      "I'm going to keep this in-house," when it's pervasive.				false

		761						LN		30		5		false		            5      You would do something about it, right?				false

		762						LN		30		6		false		            6  A   I wouldn't, but Captain Alexander did.				false

		763						LN		30		7		false		            7  Q   I thought you could overrule him or take it up to the				false

		764						LN		30		8		false		            8      next level if it was an 095?				false

		765						LN		30		9		false		            9  A   I could if I disagreed with his actions, but I agreed--				false

		766						LN		30		10		false		           10  Q   So you thought it was a good idea that in this pervasive				false

		767						LN		30		11		false		           11      environment of sexual harassment, involving, for all we				false

		768						LN		30		12		false		           12      know, all 11 people that work there, you thought it was a				false

		769						LN		30		13		false		           13      good idea to just let the captain handle it and not even				false

		770						LN		30		14		false		           14      develop an official record, through interviews and				false

		771						LN		30		15		false		           15      following the investigative procedures that you would				false

		772						LN		30		16		false		           16      follow--				false

		773						LN		30		17		false		           17  A   There was a record.				false

		774						LN		30		18		false		           18          He dealt with the leadership of Lieutenant Nobach,				false

		775						LN		30		19		false		           19      the 095.				false

		776						LN		30		20		false		           20          It was clearly documented there.				false

		777						LN		30		21		false		           21          His expectations were stated and the unit was--				false

		778						LN		30		22		false		           22      participated in sexual harass ment training because it				false

		779						LN		30		23		false		           23      was systemic within the unit.				false

		780						LN		30		24		false		           24  Q   And the way you knew it was systemic within the unit is				false

		781						LN		30		25		false		           25      because that's what he told you?				false

		782						PG		31		0		false		page 31				false

		783						LN		31		1		false		            1  A   Yes.				false

		784						LN		31		2		false		            2  Q   Okay.  You have no personal knowledge?				false

		785						LN		31		3		false		            3  A   No.				false

		786						LN		31		4		false		            4  Q   Okay.  And you're okay with a major-- you agree that				false

		787						LN		31		5		false		            5      sexual harassment is a major offense, right?				false

		788						LN		31		6		false		            6  A   Yes.				false

		789						LN		31		7		false		            7  Q   You have to say it so she can-- so it's audible.				false

		790						LN		31		8		false		            8  A   Yes.				false

		791						LN		31		9		false		            9  Q   Thank you.				false

		792						LN		31		10		false		           10           But it's your position, as you sit here today, that				false

		793						LN		31		11		false		           11      even though it's a major offense, it was okay to deal				false

		794						LN		31		12		false		           12      with it simply through 095s?				false

		795						LN		31		13		false		           13  A   The biggest violation out of this was the fact that there				false

		796						LN		31		14		false		           14      was a lack of leadership in the unit preventing this from				false

		797						LN		31		15		false		           15      happening.				false

		798						LN		31		16		false		           16          This type of behavior was accepted, and Lieutenant				false

		799						LN		31		17		false		           17      Nobach was responsible for that.				false

		800						LN		31		18		false		           18          Lieutenant Nobach was counseled.				false

		801						LN		31		19		false		           19          Captain Alexander stated his expectations very				false

		802						LN		31		20		false		           20      clearly in the 095 and said, "This will stop"-- don't				false

		803						LN		31		21		false		           21      quote me.  I don't know exactly what he said in the 095.				false

		804						LN		31		22		false		           22      I haven't seen it for a while, but he put an immediate				false

		805						LN		31		23		false		           23      stop to the behavior, and then he provided training to				false

		806						LN		31		24		false		           24      the whole unit that addressed this problem.				false

		807						LN		31		25		false		           25          When you have a whole unit that is participating in				false

		808						PG		32		0		false		page 32				false

		809						LN		32		1		false		            1      this kind of behavior, and they're all accepting of this				false

		810						LN		32		2		false		            2      behavior, how do you hold one person accountable for				false

		811						LN		32		3		false		            3      those actions?				false

		812						LN		32		4		false		            4          First of all, it was Lieutenant Nobach who was				false

		813						LN		32		5		false		            5      sitting there when the other gal came up behind him and				false

		814						LN		32		6		false		            6      actually committed what I would call the sexual				false

		815						LN		32		7		false		            7      harassment.  He was a recipient of it.				false

		816						LN		32		8		false		            8          All that being said, it was under his leadership,				false

		817						LN		32		9		false		            9      and he should have made it stop immediately.				false

		818						LN		32		10		false		           10          It should have never gotten to the point where it				false

		819						LN		32		11		false		           11      was.				false

		820						LN		32		12		false		           12  Q   You're parroting what you were told by Alexander, right,				false

		821						LN		32		13		false		           13      because you have no personal knowledge of anything?				false

		822						LN		32		14		false		           14  A   I am giving you my personal opinion based on the				false

		823						LN		32		15		false		           15      information that he provided to me when he investigated				false

		824						LN		32		16		false		           16      it at his level.				false

		825						LN		32		17		false		           17  Q   So what do you think the worst event that happened in				false

		826						LN		32		18		false		           18      that unit was, the worst event?				false

		827						LN		32		19		false		           19  A   I don't know.				false

		828						LN		32		20		false		           20  Q   You don't know, and you don't know if the worst event was				false

		829						LN		32		21		false		           21      the breast-touching incident.  There could have been				false

		830						LN		32		22		false		           22      something worse, correct?				false

		831						LN		32		23		false		           23  A   There could have been.				false

		832						LN		32		24		false		           24  Q   And the only way to find that out would be to actually				false

		833						LN		32		25		false		           25      interview people that worked there, right?				false

		834						PG		33		0		false		page 33				false

		835						LN		33		1		false		            1  A   Yes.				false

		836						LN		33		2		false		            2  Q   And that was not done, right?				false

		837						LN		33		3		false		            3  A   Correct.				false

		838						LN		33		4		false		            4  Q   And that was fully-- with your full agreement?				false

		839						LN		33		5		false		            5  A   Yes.				false

		840						LN		33		6		false		            6  Q   Okay.				false

		841						LN		33		7		false		            7  A   Had we had a victim that stepped forward, we would have				false

		842						LN		33		8		false		            8      done something probably more in-depth, I guess.				false

		843						LN		33		9		false		            9  Q   That's an interesting point.				false

		844						LN		33		10		false		           10          "If I had a victim come forward, I would have done				false

		845						LN		33		11		false		           11      something more," right?				false

		846						LN		33		12		false		           12          How do you go about finding if there are other				false

		847						LN		33		13		false		           13      victims?  What do you do?				false

		848						LN		33		14		false		           14          You do an investigation, right?				false

		849						LN		33		15		false		           15          And you interview the witnesses--				false

		850						LN		33		16		false		           16                         MR. MARLOW:  I will object.				false

		851						LN		33		17		false		           17           If he could ask one question and allow the witness				false

		852						LN		33		18		false		           18      to answer, then maybe--				false

		853						LN		33		19		false		           19                        THE COURT:  One question at a time.				false

		854						LN		33		20		false		           20                    MR. SHERIDAN:  Sorry.				false

		855						LN		33		21		false		           21  Q   (By Mr. Sheridan)  Isn't it true that the way you find				false

		856						LN		33		22		false		           22      out if there are other victims, is you do an				false

		857						LN		33		23		false		           23      investigation, you follow the rules, you send in two				false

		858						LN		33		24		false		           24      people at a time, you record the statements, and then you				false

		859						LN		33		25		false		           25      make a decision as to what needs to be done to Lieutenant				false

		860						PG		34		0		false		page 34				false

		861						LN		34		1		false		            1      Nobach, not before--				false

		862						LN		34		2		false		            2  A   If you're looking for additional victims, that would be				false

		863						LN		34		3		false		            3      the way to go, yes, but in this case we didn't have				false

		864						LN		34		4		false		            4      anybody who appeared to be victims.				false

		865						LN		34		5		false		            5  Q   How do you know that?				false

		866						LN		34		6		false		            6  A   Because everybody was actively participating in this kind				false

		867						LN		34		7		false		            7      of behavior and laughing about it.				false

		868						LN		34		8		false		            8  Q   How do you know that?				false

		869						LN		34		9		false		            9  A   Because that's what Captain Alexander told me.				false

		870						LN		34		10		false		           10  Q   Right.				false

		871						LN		34		11		false		           11  A   Yeah.				false

		872						LN		34		12		false		           12  Q   In 2016 you were a public official, correct, under the				false

		873						LN		34		13		false		           13      whistleblower code?				false

		874						LN		34		14		false		           14  A   "A public official under the whistleblower code"?				false

		875						LN		34		15		false		           15  Q   Yes.				false

		876						LN		34		16		false		           16  A   I'm not sure.				false

		877						LN		34		17		false		           17          I know that whistleblower complaints were handled				false

		878						LN		34		18		false		           18      through our human resources division.				false

		879						LN		34		19		false		           19  Q   Well, for whistleblower complaints pertaining to, what,				false

		880						LN		34		20		false		           20      retaliation, were handled through them?				false

		881						LN		34		21		false		           21  A   Would be handled through HR, yes, human resources.				false

		882						LN		34		22		false		           22  Q   You held-- what was your job title gain, sir?				false

		883						LN		34		23		false		           23  A   I was commander of the office of professional standards.				false

		884						LN		34		24		false		           24  Q   Okay.  And you were identified as a public official,				false

		885						LN		34		25		false		           25      right?				false

		886						PG		35		0		false		page 35				false

		887						LN		35		1		false		            1  A   I don't know.				false

		888						LN		35		2		false		            2           I guess I considered myself a public official the				false

		889						LN		35		3		false		            3      minute I became a trooper, but I don't know what your				false

		890						LN		35		4		false		            4      definition is, so I don't know.				false

		891						LN		35		5		false		            5  Q   Well, we talked about this during your deposition, didn't				false

		892						LN		35		6		false		            6      we?				false

		893						LN		35		7		false		            7  A   I don't remember.				false

		894						LN		35		8		false		            8  Q   Okay.				false

		895						LN		35		9		false		            9  A   I bet you do.				false

		896						LN		35		10		false		           10  Q   Let's take a look at-- let's take a look at Exhibit				false

		897						LN		35		11		false		           11      No. 113.				false

		898						LN		35		12		false		           12          It might be over there to your right, sir.				false

		899						LN		35		13		false		           13          It would be a full book, Exhibit No. 113.				false

		900						LN		35		14		false		           14          I will look over here and see if I see it.				false

		901						LN		35		15		false		           15                        THE COURT:  While you do that, there				false

		902						LN		35		16		false		           16      have been additional people that have joined the Zoom				false

		903						LN		35		17		false		           17      meeting.				false

		904						LN		35		18		false		           18          I just want to instruct you that you are prohibited				false

		905						LN		35		19		false		           19      from recording the proceedings in any way.  We can only				false

		906						LN		35		20		false		           20      have one official record.				false

		907						LN		35		21		false		           21          You are also prohibited from taking screenshots of				false

		908						LN		35		22		false		           22      the screen that show the witness.				false

		909						LN		35		23		false		           23          Any violation of my order is basis for being held in				false

		910						LN		35		24		false		           24      contempt and sanctions.				false

		911						LN		35		25		false		           25                        THE WITNESS:  It looks like 113 is				false

		912						PG		36		0		false		page 36				false

		913						LN		36		1		false		            1      split between two books.				false

		914						LN		36		2		false		            2          What page are you going to?				false

		915						LN		36		3		false		            3  Q   (By Mr. Sheridan)  I think you can stick with that one				false

		916						LN		36		4		false		            4      and we'll be okay.				false

		917						LN		36		5		false		            5  A   Okay.				false

		918						LN		36		6		false		            6  Q   Sir, if you will go to Page 166.				false

		919						LN		36		7		false		            7  A   I don't think my page numbers aren't matching yours.				false

		920						LN		36		8		false		            8  Q   Okay.  I'm going to take a look and see.				false

		921						LN		36		9		false		            9  A   I am looking at a general order for the patrol.				false

		922						LN		36		10		false		           10          Is that what you're looking at?				false

		923						LN		36		11		false		           11  Q   Yeah, I need to get you to the chapter.				false

		924						LN		36		12		false		           12          It is Chapter 8.				false

		925						LN		36		13		false		           13          From there we will go to 166.				false

		926						LN		36		14		false		           14  A   So I'm still in 113, right?				false

		927						LN		36		15		false		           15  Q   Yeah, 113.				false

		928						LN		36		16		false		           16          Go to Chapter 8.				false

		929						LN		36		17		false		           17  A   I am still on general orders in 113.				false

		930						LN		36		18		false		           18  Q   Flip about halfway through.				false

		931						LN		36		19		false		           19           You will see it is divided up by chapters.				false

		932						LN		36		20		false		           20          There was a time you were familiar with this book,				false

		933						LN		36		21		false		           21      right?				false

		934						LN		36		22		false		           22  A   Yeah, more familiar than I am now.				false

		935						LN		36		23		false		           23  Q   Okay.				false

		936						LN		36		24		false		           24  A   So I don't have a 166.				false

		937						LN		36		25		false		           25  Q   Look for the chapters first, and you will see there's				false

		938						PG		37		0		false		page 37				false

		939						LN		37		1		false		            1      Chapter 1, 2, 3, 4.				false

		940						LN		37		2		false		            2          I can take it from you and help you, if need be.				false

		941						LN		37		3		false		            3  A   Okay.  There's no 166, but I think I'm getting close to				false

		942						LN		37		4		false		            4      what you're looking at.				false

		943						LN		37		5		false		            5          Are you looking at the rules of conduct?				false

		944						LN		37		6		false		            6                        THE COURT:  Captain Saunders, I saw				false

		945						LN		37		7		false		            7      you looking over at the other screen.				false

		946						LN		37		8		false		            8          There is a screen right behind you, if that's				false

		947						LN		37		9		false		            9      easier.				false

		948						LN		37		10		false		           10                        MR. SHERIDAN:  Thank you.  That is				false

		949						LN		37		11		false		           11      easier.				false

		950						LN		37		12		false		           12                        THE WITNESS:  What I have here in 113				false

		951						LN		37		13		false		           13      isn't matching what you have.				false

		952						LN		37		14		false		           14  Q   (By Mr. Sheridan)  I don't think you're in Chapter 8.				false

		953						LN		37		15		false		           15          If you'll look at the screen, sir, it will make it a				false

		954						LN		37		16		false		           16      lot easier.				false

		955						LN		37		17		false		           17          This is Chapter 8 under "Rules of conduct," and it				false

		956						LN		37		18		false		           18      say, "Methods of submitting a whistleblower complaint,"				false

		957						LN		37		19		false		           19      okay.				false

		958						LN		37		20		false		           20          If you look at Item 1, one way is it could be				false

		959						LN		37		21		false		           21      reported to the state auditor's office, and you				false

		960						LN		37		22		false		           22      understood that, correct?				false

		961						LN		37		23		false		           23  A   Mm-hm.				false

		962						LN		37		24		false		           24  Q   That's a "yes"?				false

		963						LN		37		25		false		           25  A   Yes.				false

		964						PG		38		0		false		page 38				false

		965						LN		38		1		false		            1  Q   Thank you.				false

		966						LN		38		2		false		            2          And then on No. 2, "The following are methods for				false

		967						LN		38		3		false		            3      reporting or submitting a whistleblower complaint," and				false

		968						LN		38		4		false		            4      it says, "A, directly to the agency designee."				false

		969						LN		38		5		false		            5          Were you the agency designee, sir?				false

		970						LN		38		6		false		            6  A   No.  That would have been Dr. Lastimado in human				false

		971						LN		38		7		false		            7      resources.				false

		972						LN		38		8		false		            8  Q   Okay.  So it says--				false

		973						LN		38		9		false		            9  A   "Lastimado."				false

		974						LN		38		10		false		           10  Q   It says the agency designee includes the deputy chief.				false

		975						LN		38		11		false		           11          In 2016, who was the deputy chief?				false

		976						LN		38		12		false		           12  A   Randy Drake.				false

		977						LN		38		13		false		           13  Q   Randy Drake--				false

		978						LN		38		14		false		           14  A   I'm sorry, he was assistant chief.  There wasn't a deputy				false

		979						LN		38		15		false		           15      chief.				false

		980						LN		38		16		false		           16  Q   Okay.  All right.				false

		981						LN		38		17		false		           17          And who was the commander of the office of				false

		982						LN		38		18		false		           18      professional standards?				false

		983						LN		38		19		false		           19  A   That was me.				false

		984						LN		38		20		false		           20  Q   Okay.  So this policy is the policy that was in place --				false

		985						LN		38		21		false		           21      it's already been admitted -- in 2016?				false

		986						LN		38		22		false		           22  A   Okay.				false

		987						LN		38		23		false		           23  Q   So would you agree sir, that assuming that's right, you				false

		988						LN		38		24		false		           24      were an agency designee?				false

		989						LN		38		25		false		           25  A   It appears I was one of the designees, yes.				false

		990						PG		39		0		false		page 39				false

		991						LN		39		1		false		            1  Q   All right.  And you did-- basically from March on, you				false

		992						LN		39		2		false		            2      had received the information about the report from				false

		993						LN		39		3		false		            3      Trooper Santhuff regarding the breast-rubbing incident,				false

		994						LN		39		4		false		            4      right?				false

		995						LN		39		5		false		            5  A   Yes.				false

		996						LN		39		6		false		            6  Q   And you considered that to be or at the time you				false

		997						LN		39		7		false		            7      considered him to be the whistleblower, correct?				false

		998						LN		39		8		false		            8  A   I didn't give it much thought, but yes, I would say he				false

		999						LN		39		9		false		            9      was the whistleblower.				false

		1000						LN		39		10		false		           10  Q   And he was a whistleblower, and you received the				false

		1001						LN		39		11		false		           11      complaint, and in your mind the behavior of Lieutenant				false

		1002						LN		39		12		false		           12      Nobach was gross mismanagement, right?				false

		1003						LN		39		13		false		           13  A   Yes.				false

		1004						LN		39		14		false		           14  Q   Okay.  All right.				false

		1005						LN		39		15		false		           15  A   But it was already being addressed through HRD.				false

		1006						LN		39		16		false		           16  Q   Well, you don't know that either, do you, sir?				false

		1007						LN		39		17		false		           17  A   Yes.				false

		1008						LN		39		18		false		           18  Q   So it's fair to say that you did nothing with this				false

		1009						LN		39		19		false		           19      information, in terms of reporting it to the state				false

		1010						LN		39		20		false		           20      auditor, right?				false

		1011						LN		39		21		false		           21  A   No.				false

		1012						LN		39		22		false		           22           HRD did that, I said.				false

		1013						LN		39		23		false		           23  Q   How do you know that they reported it?				false

		1014						LN		39		24		false		           24  A   Because I talked to Captain Travis Mathesen, who oversees				false

		1015						LN		39		25		false		           25      Dr. Lastimado in the human resources division, and				false

		1016						PG		40		0		false		page 40				false

		1017						LN		40		1		false		            1      confirmed that they did that.				false

		1018						LN		40		2		false		            2  Q   So you actually ensured that the whistleblower complaint				false

		1019						LN		40		3		false		            3      filed or stated by Trooper Santhuff, you ensured that it				false

		1020						LN		40		4		false		            4      got to where it was supposed to go?				false

		1021						LN		40		5		false		            5  A   Yes.				false

		1022						LN		40		6		false		            6  Q   And so you are sure that based on your conversation with				false

		1023						LN		40		7		false		            7      Mathesen, that his subordinate passed that complaint on				false

		1024						LN		40		8		false		            8      to the state auditor?				false

		1025						LN		40		9		false		            9  A   I was told he did.				false

		1026						LN		40		10		false		           10  Q   Perfect.  Thank you.  Okay.  And I gather then because				false

		1027						LN		40		11		false		           11      you had done your bit, you had no further-- you took no				false

		1028						LN		40		12		false		           12      further action regarding investigating or anything like				false

		1029						LN		40		13		false		           13      that?				false

		1030						LN		40		14		false		           14  A   I think we've already said that, yes.				false

		1031						LN		40		15		false		           15  Q   Okay.  And it's true, is it not, that if Trooper Santhuff				false

		1032						LN		40		16		false		           16      was in a hostile environment himself, that was not				false

		1033						LN		40		17		false		           17      something that your organization dealt with, right?				false

		1034						LN		40		18		false		           18  A   No, it would be.				false

		1035						LN		40		19		false		           19  Q   It would be?				false

		1036						LN		40		20		false		           20  A   Yeah, if there was retaliation or a hostile work				false

		1037						LN		40		21		false		           21      environment, that's something that we could potentially				false

		1038						LN		40		22		false		           22      investigate.				false

		1039						LN		40		23		false		           23  Q   Okay.  Well, you became aware of such a complaint, right?				false

		1040						LN		40		24		false		           24  A   Yes.				false

		1041						LN		40		25		false		           25  Q   Okay.  When was that?				false

		1042						PG		41		0		false		page 41				false

		1043						LN		41		1		false		            1  A   I can't quote dates to you, but it was after the sexual				false

		1044						LN		41		2		false		            2      harassment complaint.				false

		1045						LN		41		3		false		            3  Q   Okay.  And you learned that Trooper Santhuff had				false

		1046						LN		41		4		false		            4      basically told, I guess, Captain Alexander and ultimately				false

		1047						LN		41		5		false		            5      the information came to you, that he felt that Nobach was				false

		1048						LN		41		6		false		            6      retaliating against him for having reported the				false

		1049						LN		41		7		false		            7      breast-rubbing incident, right?				false

		1050						LN		41		8		false		            8  A   Yes.				false

		1051						LN		41		9		false		            9  Q   Okay.  Now, I am going to ask you, do you have Exhibit				false

		1052						LN		41		10		false		           10      No. 98 handy?				false

		1053						LN		41		11		false		           11          I will take a look here.				false

		1054						LN		41		12		false		           12          I think you probably have it, sir.				false

		1055						LN		41		13		false		           13  A   These?				false

		1056						LN		41		14		false		           14  Q   No.				false

		1057						LN		41		15		false		           15          It would be one of these.				false

		1058						LN		41		16		false		           16          It would be a black one as well.				false

		1059						LN		41		17		false		           17  A   It's 164-- 113, 164, 227, 245, 260, 261, and 113.				false

		1060						LN		41		18		false		           18  Q   113, yes-- well, I have-- I am going to take some of				false

		1061						LN		41		19		false		           19      these back from you, sir, if I may, and perhaps I can				false

		1062						LN		41		20		false		           20      find them.				false

		1063						LN		41		21		false		           21  A   There is one back here that is 43 to 112--				false

		1064						LN		41		22		false		           22  Q   There we go.  Thank you.				false

		1065						LN		41		23		false		           23           Okay.  Do you have it in front of you, sir?				false

		1066						LN		41		24		false		           24  A   Yes.				false

		1067						LN		41		25		false		           25  Q   This is a--				false

		1068						PG		42		0		false		page 42				false

		1069						LN		42		1		false		            1                        MR. SHERIDAN:  This is admitted,				false

		1070						LN		42		2		false		            2      right?				false

		1071						LN		42		3		false		            3                        THE COURT:  No.				false

		1072						LN		42		4		false		            4                        MR. SHERIDAN:  Oh, it's not.  Okay.				false

		1073						LN		42		5		false		            5  Q   (By Mr. Sheridan)  This is a document that Ryan Santhuff				false

		1074						LN		42		6		false		            6      wrote around October 20th and sent to your subordinate,				false

		1075						LN		42		7		false		            7      Bruce Maier; is it not?				false

		1076						LN		42		8		false		            8  A   I don't know which page you're referring to yet.				false

		1077						LN		42		9		false		            9  Q   98.  I'm sorry.				false

		1078						LN		42		10		false		           10  A   98?				false

		1079						LN		42		11		false		           11  Q   Yes, please.				false

		1080						LN		42		12		false		           12          Okay.  It's a couple pages.				false

		1081						LN		42		13		false		           13          Just take a moment to look at it.				false

		1082						LN		42		14		false		           14  A   Okay.				false

		1083						LN		42		15		false		           15  Q   And this document came into your possession on October				false

		1084						LN		42		16		false		           16      25th; did it not?				false

		1085						LN		42		17		false		           17  A   October 25th?				false

		1086						LN		42		18		false		           18  Q   Yeah.				false

		1087						LN		42		19		false		           19          Do you have a recollection-- you have a recollection				false

		1088						LN		42		20		false		           20      of having read this document; do you not?				false

		1089						LN		42		21		false		           21  A   Yes.				false

		1090						LN		42		22		false		           22  Q   Fair enough.				false

		1091						LN		42		23		false		           23          All right.  Just so we can nail down when you got				false

		1092						LN		42		24		false		           24      it, I have a document here that I think may refresh your				false

		1093						LN		42		25		false		           25      recollection.				false

		1094						PG		43		0		false		page 43				false

		1095						LN		43		1		false		            1          I'm going to have it marked and then show it to you				false

		1096						LN		43		2		false		            2      and just have you look at it, but don't say anything.				false

		1097						LN		43		3		false		            3                        THE COURT:  Is that a new exhibit?				false

		1098						LN		43		4		false		            4                        MR. SHERIDAN:  yeah.				false

		1099						LN		43		5		false		            5                        THE COURT:  Does Defense have a copy				false

		1100						LN		43		6		false		            6      of it?				false

		1101						LN		43		7		false		            7                        MR. SHERIDAN:  yes.				false

		1102						LN		43		8		false		            8                        THE COURT:  So this would be 264.				false

		1103						LN		43		9		false		            9                        MR. SHERIDAN:  264.  Thank you.				false

		1104						LN		43		10		false		           10          I am going to hand the witness what's been marked				false

		1105						LN		43		11		false		           11      for identification as Exhibit No. 264.				false

		1106						LN		43		12		false		           12  Q   (By Mr. Sheridan)  What I'm doing here is seeking to				false

		1107						LN		43		13		false		           13      refresh your recollection, so I want you to look at the				false

		1108						LN		43		14		false		           14      top header and then look at the document, and then I'm				false

		1109						LN		43		15		false		           15      going to ask you the question whether or not this				false

		1110						LN		43		16		false		           16      refreshes your recollection as to when you received the				false

		1111						LN		43		17		false		           17      document.				false

		1112						LN		43		18		false		           18  A   So this came to me from Bruce Maier on the 21st of				false

		1113						LN		43		19		false		           19      October.				false

		1114						LN		43		20		false		           20  Q   Okay.				false

		1115						LN		43		21		false		           21  A   2016.				false

		1116						LN		43		22		false		           22  Q   Fair enough.				false

		1117						LN		43		23		false		           23          Thanks very much.				false

		1118						LN		43		24		false		           24          Let me take that back, and I will just put that over				false

		1119						LN		43		25		false		           25      here.				false

		1120						PG		44		0		false		page 44				false

		1121						LN		44		1		false		            1          21st, got it.				false

		1122						LN		44		2		false		            2          All right.  And when you got this document, I gather				false

		1123						LN		44		3		false		            3      you read it?				false

		1124						LN		44		4		false		            4  A   Yes.				false

		1125						LN		44		5		false		            5  Q   All right.  And did you direct a certain action be taken				false

		1126						LN		44		6		false		            6      as a result of this document?				false

		1127						LN		44		7		false		            7  A   I believe we completed a preliminary investigation.				false

		1128						LN		44		8		false		            8  Q   And what was the subject matter of the investigation?				false

		1129						LN		44		9		false		            9  A   Retaliation.				false

		1130						LN		44		10		false		           10  Q   Okay.				false

		1131						LN		44		11		false		           11  A   Harassment.				false

		1132						LN		44		12		false		           12  Q   Is it fair to say that would have been in the October				false

		1133						LN		44		13		false		           13      timeframe?				false

		1134						LN		44		14		false		           14  A   Yes.				false

		1135						LN		44		15		false		           15  Q   Okay.				false

		1136						LN		44		16		false		           16  A   I would hope so.				false

		1137						LN		44		17		false		           17  Q   Okay.  And let me check something real quick.				false

		1138						LN		44		18		false		           18          I would like, if you would, to take a look at-- let				false

		1139						LN		44		19		false		           19      me just see.				false

		1140						LN		44		20		false		           20          I am on the first page, and I'm at the top of-- I'm				false

		1141						LN		44		21		false		           21      at the top of the second paragraph.				false

		1142						LN		44		22		false		           22  A   Okay.				false

		1143						LN		44		23		false		           23  Q   And--				false

		1144						LN		44		24		false		           24                         MR. SHERIDAN:  Oh, I should offer				false

		1145						LN		44		25		false		           25      this.				false

		1146						PG		45		0		false		page 45				false

		1147						LN		45		1		false		            1          Plaintiff offers Exhibit No. 98.				false

		1148						LN		45		2		false		            2                        THE COURT:  Any objection?				false

		1149						LN		45		3		false		            3                        MR. MARLOW:  This witness can't				false

		1150						LN		45		4		false		            4      authenticate this document, Your Honor, so yes.				false

		1151						LN		45		5		false		            5           Objection; authentication.				false

		1152						LN		45		6		false		            6                        THE COURT:  I got confused between 264				false

		1153						LN		45		7		false		            7      and 98, whether he recognized it or not.  Sorry.				false

		1154						LN		45		8		false		            8  Q   (By Mr. Sheridan)  I will just clarify.				false

		1155						LN		45		9		false		            9          You recognize that memo from Trooper Santhuff, and				false

		1156						LN		45		10		false		           10      you read it, right?				false

		1157						LN		45		11		false		           11  A   Yes, e-mail-- I don't know if this is exactly the one,				false

		1158						LN		45		12		false		           12      but I'm assuming it is, so yes.				false

		1159						LN		45		13		false		           13                        THE COURT:  All right.  Exhibit No. 98				false

		1160						LN		45		14		false		           14      is admitted.				false

		1161						LN		45		15		false		           15                        MR. SHERIDAN:  Thank you.				false

		1162						LN		45		16		false		           16                                (Exhibit No. 98 admitted				false

		1163						LN		45		17		false		           17                                 into evidence.)				false

		1164						LN		45		18		false		           18  Q   (By Mr. Sheridan)  Now, let's look at the top-- the first				false

		1165						LN		45		19		false		           19      sentence of the second paragraph.				false

		1166						LN		45		20		false		           20                        MR. SHERIDAN:  May it be published?				false

		1167						LN		45		21		false		           21                        THE COURT:  Yes.				false

		1168						LN		45		22		false		           22                        MR. SHERIDAN:  Thank you.				false

		1169						LN		45		23		false		           23  Q   (By Mr. Sheridan)  Look at the first sentence of the				false

		1170						LN		45		24		false		           24      second paragraph.				false

		1171						LN		45		25		false		           25  A   Yes.				false

		1172						PG		46		0		false		page 46				false

		1173						LN		46		1		false		            1  Q   He writes, "At the beginning of our meeting on October				false

		1174						LN		46		2		false		            2      3rd"-- and he's writing to Sergeant Maier, your				false

		1175						LN		46		3		false		            3      investigator, right?				false

		1176						LN		46		4		false		            4  A   Right.				false

		1177						LN		46		5		false		            5  Q   He says, "At the beginning of our meeting on October 3rd,				false

		1178						LN		46		6		false		            6      you asked me if I knew why we were having a meeting.  I				false

		1179						LN		46		7		false		            7      told you I believed it was regarding the deletion of				false

		1180						LN		46		8		false		            8      e-mails to avoid a pending public disclosure request.				false

		1181						LN		46		9		false		            9          "You advised I was incorrect and the meeting was				false

		1182						LN		46		10		false		           10      about two issues filed in an IIR by Captain Alexander."				false

		1183						LN		46		11		false		           11          It goes on from there.				false

		1184						LN		46		12		false		           12          You became aware in this document that there was				false

		1185						LN		46		13		false		           13      also a question of-- an allegation of deleting e-mails to				false

		1186						LN		46		14		false		           14      avoid a public records disclosure, correct?				false

		1187						LN		46		15		false		           15  A   I'm sorry, I was still reading.				false

		1188						LN		46		16		false		           16          Could you ask me one more time?				false

		1189						LN		46		17		false		           17  Q   Oh, sure.				false

		1190						LN		46		18		false		           18          It's true, is it not, that in reading this document,				false

		1191						LN		46		19		false		           19      you became aware that not only had Trooper Santhuff				false

		1192						LN		46		20		false		           20      complained that he was being retaliated against by				false

		1193						LN		46		21		false		           21      Nobach, but also he complained that there was a 2014				false

		1194						LN		46		22		false		           22      incident involving a King airplane that was not made				false

		1195						LN		46		23		false		           23      available to the governor.				false

		1196						LN		46		24		false		           24          You understood that from reading this, right?				false

		1197						LN		46		25		false		           25  A   No, I didn't see that as a complaint.				false

		1198						PG		47		0		false		page 47				false

		1199						LN		47		1		false		            1          He said he believed it was regarding the deletion of				false

		1200						LN		47		2		false		            2      the e-mails to avoid a public disclosure request.				false

		1201						LN		47		3		false		            3          That's not a complaint.  To me that's something that				false

		1202						LN		47		4		false		            4      he believed they were meeting about, apparently.				false

		1203						LN		47		5		false		            5  Q   Okay.  So when you read this about the e-mails-- you				false

		1204						LN		47		6		false		            6      understood the other two things needed investigating,				false

		1205						LN		47		7		false		            7      right?				false

		1206						LN		47		8		false		            8  A   Yes.				false

		1207						LN		47		9		false		            9  Q   Okay.  But it's your testimony that in reading this about				false

		1208						LN		47		10		false		           10      "I believed it was regarding the deletion of e-mails to				false

		1209						LN		47		11		false		           11      avoid a pending public disclosure request," you didn't				false

		1210						LN		47		12		false		           12      take that as a complaint?				false

		1211						LN		47		13		false		           13  A   No.				false

		1212						LN		47		14		false		           14  Q   Okay.  And now, if you would, turn over to the next page.				false

		1213						LN		47		15		false		           15          The top paragraph-- the top full paragraph begins,				false

		1214						LN		47		16		false		           16      "Although not associated with the IIR, we also discussed				false

		1215						LN		47		17		false		           17      further unethical and potentially criminal behavior				false

		1216						LN		47		18		false		           18      regarding deletion of e-mail to avoid pending public				false

		1217						LN		47		19		false		           19      disclosure requests, possible mayday requests.				false

		1218						LN		47		20		false		           20          "I explained an incident where Lieutenant Nobach				false

		1219						LN		47		21		false		           21      advised the pilots of a public disclosure request that				false

		1220						LN		47		22		false		           22      was coming, and he said he needed us to delete our				false

		1221						LN		47		23		false		           23      e-mails to prevent disclosure.				false

		1222						LN		47		24		false		           24          "Lieutenant Nobach instructed all the pilots to log				false

		1223						LN		47		25		false		           25      into the e-mail accounts, delete our 'deleted' folder and				false

		1224						PG		48		0		false		page 48				false

		1225						LN		48		1		false		            1      showed us how to access an e-mail recovery folder and				false

		1226						LN		48		2		false		            2      delete those also.				false

		1227						LN		48		3		false		            3          "Trooper Noll also remembers the incident and				false

		1228						LN		48		4		false		            4      believes the public disclosure request pertains to the				false

		1229						LN		48		5		false		            5      mayday protest"-- it goes on.				false

		1230						LN		48		6		false		            6          Sir, is it your testimony that after reading this,				false

		1231						LN		48		7		false		            7      you still didn't think it was a complaint?				false

		1232						LN		48		8		false		            8  A   Well, I don't know where in the timeline we investigated				false

		1233						LN		48		9		false		            9      this, but we did investigate this allegation.				false

		1234						LN		48		10		false		           10          I don't know if it was before this letter, if it was				false

		1235						LN		48		11		false		           11      already in progress, or if it was initiated afterwards,				false

		1236						LN		48		12		false		           12      but--				false

		1237						LN		48		13		false		           13  Q   It's true that it wasn't investigated until 2017, right?				false

		1238						LN		48		14		false		           14  A   I don't know.				false

		1239						LN		48		15		false		           15          I would have to see the documents, to be honest with				false

		1240						LN		48		16		false		           16      you.				false

		1241						LN		48		17		false		           17  Q   Can you think of any business reason for delaying the				false

		1242						LN		48		18		false		           18      investigation of this e-mail claim?				false

		1243						LN		48		19		false		           19  A   Any business reason to delay it?				false

		1244						LN		48		20		false		           20  Q   Yes, to not-- because-- I mean, there was an				false

		1245						LN		48		21		false		           21      investigation regarding King air, there was an				false

		1246						LN		48		22		false		           22      investigation regarding retaliation, but there was no				false

		1247						LN		48		23		false		           23      investigation of this destruction of e-mail issue at the				false

		1248						LN		48		24		false		           24      time.				false

		1249						LN		48		25		false		           25          I'm asking whether you know whether there was a				false

		1250						PG		49		0		false		page 49				false

		1251						LN		49		1		false		            1      business reason for delay.				false

		1252						LN		49		2		false		            2  A   Well, there's not enough information in the two				false

		1253						LN		49		3		false		            3      paragraphs that we have gone over for me to investigate				false

		1254						LN		49		4		false		            4      it.				false

		1255						LN		49		5		false		            5  Q   Isn't it though the responsibility of you and your				false

		1256						LN		49		6		false		            6      subordinates, when you get something that is a complaint,				false

		1257						LN		49		7		false		            7      that you are supposed to start a case log and just give				false

		1258						LN		49		8		false		            8      it an IRR (sic.) and make decisions from there?				false

		1259						LN		49		9		false		            9  A   An "IIR."				false

		1260						LN		49		10		false		           10           Not necessarily.				false

		1261						LN		49		11		false		           11          We provide the information to the district commander				false

		1262						LN		49		12		false		           12      or division commander, in this case, and he makes the				false

		1263						LN		49		13		false		           13      decision on whether he wants to move forward with the				false

		1264						LN		49		14		false		           14      complaint.				false

		1265						LN		49		15		false		           15  Q   "Whether he wants"-- I'm sorry?				false

		1266						LN		49		16		false		           16  A   To move forward with the complaint.				false

		1267						LN		49		17		false		           17  Q   And who was that?				false

		1268						LN		49		18		false		           18  A   That was Captain Alexander, I believe.				false

		1269						LN		49		19		false		           19  Q   So this was given to Captain Alexander to make a decision				false

		1270						LN		49		20		false		           20      as to whether it moved forward?				false

		1271						LN		49		21		false		           21  A   I'm sure that Captain Alexander was aware of this letter,				false

		1272						LN		49		22		false		           22      but I-- again, timelines-- I can't recall timelines back				false

		1273						LN		49		23		false		           23      that far to tell you the sequence of events.				false

		1274						LN		49		24		false		           24  Q   Okay.  When the investigation was done in 2017, did you				false

		1275						LN		49		25		false		           25      become aware of whether or not some of the witnesses				false

		1276						PG		50		0		false		page 50				false

		1277						LN		50		1		false		            1      verified that these facts, as I've just summarized for				false

		1278						LN		50		2		false		            2      you, actually happened?				false

		1279						LN		50		3		false		            3  A   We weren't able to verify that it happened, I don't				false

		1280						LN		50		4		false		            4      believe.				false

		1281						LN		50		5		false		            5          There were a lot of people we tried to get ahold of				false

		1282						LN		50		6		false		            6      that wouldn't respond back to us, so we--				false

		1283						LN		50		7		false		            7  Q   Isn't it true that four or five people actually said it				false

		1284						LN		50		8		false		            8      happened?				false

		1285						LN		50		9		false		            9  A   I don't believe so.				false

		1286						LN		50		10		false		           10  Q   Okay.  Would you agree with me that-- let's say four or				false

		1287						LN		50		11		false		           11      five people actually said it happened.				false

		1288						LN		50		12		false		           12          That would be significant evidence that would weigh				false

		1289						LN		50		13		false		           13      in favor of making a finding that something happened?				false

		1290						LN		50		14		false		           14  A   I can't tell you without going back and refreshing my				false

		1291						LN		50		15		false		           15      memory about the particulars.				false

		1292						LN		50		16		false		           16          There would be times where it may not be a violation				false

		1293						LN		50		17		false		           17      and there are times when it definitely would be.				false

		1294						LN		50		18		false		           18  Q   Okay.  Can you tell us, do you remember reading all the				false

		1295						LN		50		19		false		           19      statements written-- that were taken by your people?				false

		1296						LN		50		20		false		           20  A   No, I don't, as I sit here now, no.				false

		1297						LN		50		21		false		           21  Q   Fair enough.				false

		1298						LN		50		22		false		           22          Okay.  In this case, when the 2017 investigation				false

		1299						LN		50		23		false		           23      actually happened, and people were actually interviewed				false

		1300						LN		50		24		false		           24      and recorded and their statements were transcribed, was				false

		1301						LN		50		25		false		           25      it Johnny Alexander that made the decision that there				false

		1302						PG		51		0		false		page 51				false

		1303						LN		51		1		false		            1      wasn't enough evidence?				false

		1304						LN		51		2		false		            2          Let me spare you the memory issue first and let me				false

		1305						LN		51		3		false		            3      ask you:				false

		1306						LN		51		4		false		            4          Was it his responsibility to make the decision?				false

		1307						LN		51		5		false		            5  A   Well, not necessarily.				false

		1308						LN		51		6		false		            6          There were a lot of complaints that were made by				false

		1309						LN		51		7		false		            7      Santhuff that we investigated, and some of those rose to				false

		1310						LN		51		8		false		            8      the assistant chief, and I believe others were handled at				false

		1311						LN		51		9		false		            9      Captain Alexander's and my level, and I can't remember				false

		1312						LN		51		10		false		           10      which went where, to be honest with you.				false

		1313						LN		51		11		false		           11  Q   Okay.				false

		1314						LN		51		12		false		           12  A   There were many.				false

		1315						LN		51		13		false		           13  Q   Fair enough.				false

		1316						LN		51		14		false		           14  A   I know that-- did I say "Chief Drake"?				false

		1317						LN		51		15		false		           15          Cheer Drake was the assistant chief at the time.				false

		1318						LN		51		16		false		           16          He was aware of all of the complaints that we				false

		1319						LN		51		17		false		           17      investigated, and even the ones that myself and Captain				false

		1320						LN		51		18		false		           18      Alexander reached a decision on, he was informed of those				false

		1321						LN		51		19		false		           19      and agreed with our actions.				false

		1322						LN		51		20		false		           20  Q   Okay.  And you know he agreed with your actions because				false

		1323						LN		51		21		false		           21      he told you?				false

		1324						LN		51		22		false		           22  A   Because he was very well informed by myself and Captain				false

		1325						LN		51		23		false		           23      Alexander of all of this.				false

		1326						LN		51		24		false		           24  Q   Okay.  I just want to get something in the record from				false

		1327						LN		51		25		false		           25      your deposition.				false
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		1330						LN		52		2		false		            2          "You understood, did you not, that the behavior by a				false

		1331						LN		52		3		false		            3      supervisor to a direct-report female was gross				false

		1332						LN		52		4		false		            4      mismanagement," and you said, "Absolutely."				false
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		1334						LN		52		6		false		            6  A   Could you read it to me one more time?				false

		1335						LN		52		7		false		            7  Q   Yeah.				false

		1336						LN		52		8		false		            8           "You understood, did you not, that behavior by a				false

		1337						LN		52		9		false		            9      supervisor to a direct-report female was gross				false

		1338						LN		52		10		false		           10      mismanagement," and you said, "Absolutely."				false

		1339						LN		52		11		false		           11           You agree with that?				false

		1340						LN		52		12		false		           12  A   Sure.				false

		1341						LN		52		13		false		           13                        THE COURT:  Is this a good time to				false

		1342						LN		52		14		false		           14      take our 15-minute break?				false

		1343						LN		52		15		false		           15                        MR. SHERIDAN:  yes.				false

		1344						LN		52		16		false		           16                        THE COURT:  All right.  Members of the				false

		1345						LN		52		17		false		           17      Jury, we are going to take our 15-minute recess.				false

		1346						LN		52		18		false		           18                        COURT BAILIFF:  All rise.				false

		1347						LN		52		19		false		           19                        THE COURT:  We will resume at 3:05.				false

		1348						LN		52		20		false		           20                                  (Recess 2:49 to 3:03 p.m.)				false

		1349						LN		52		21		false		           21                        THE COURT:  Thank you.  Please be				false
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		1351						LN		52		23		false		           23          Anything we need to address before we bring in the				false
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		1359						LN		53		5		false		            5      don't think there's anything that needs to be done.				false

		1360						LN		53		6		false		            6                         MR. BIGGS:  No objection, Your Honor.				false
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		1362						LN		53		8		false		            8          There's a witness that's going to come on called				false

		1363						LN		53		9		false		            9      Paul Speckmaier after this witness, but so we don't have				false

		1364						LN		53		10		false		           10      to interrupt--				false

		1365						LN		53		11		false		           11                        THE COURT:  It is not going to happen				false

		1366						LN		53		12		false		           12      today probably, right?				false

		1367						LN		53		13		false		           13                         MR. BIGGS:  Well, I don't know how				false

		1368						LN		53		14		false		           14      long we have left here.				false

		1369						LN		53		15		false		           15                         MR. SHERIDAN:  Not much.				false

		1370						LN		53		16		false		           16                         THE COURT:  Okay.				false

		1371						LN		53		17		false		           17                        MR. BIGGS:  Okay.  But here is the				false

		1372						LN		53		18		false		           18      issue with Speckmaier: He has a lot of things to say				false

		1373						LN		53		19		false		           19      about Lieutenant Nobach, most of which are excluded by				false

		1374						LN		53		20		false		           20      motions in limine.				false

		1375						LN		53		21		false		           21          I would like to make sure that the witness is				false

		1376						LN		53		22		false		           22      cautioned in advance that he can't talk about other				false

		1377						LN		53		23		false		           23      things that aren't part of this case, like what others				false

		1378						LN		53		24		false		           24      think about the lieutenant, history.				false

		1379						LN		53		25		false		           25          He left the department before this thing-- this case				false
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		1381						LN		54		1		false		            1      ever happened.				false

		1382						LN		54		2		false		            2                        THE COURT:  I rely on attorneys to				false

		1383						LN		54		3		false		            3      instruct their witnesses what the motions in limine are.				false

		1384						LN		54		4		false		            4                        MR. BIGGS:  Okay.				false

		1385						LN		54		5		false		            5                        COURT BAILIFF:  All rise.				false

		1386						LN		54		6		false		            6                        THE COURT:  But let me know if I need				false

		1387						LN		54		7		false		            7      to do anything.				false

		1388						LN		54		8		false		            8                        MR. BIGGS:  Sure.				false

		1389						LN		54		9		false		            9                                                (Jury enters.)				false

		1390						LN		54		10		false		           10                        THE COURT:  Thank you.  Please be				false

		1391						LN		54		11		false		           11      seated.				false

		1392						LN		54		12		false		           12          Members of the Jury, Mary told me that some of you				false

		1393						LN		54		13		false		           13      were wondering why I was giving the Zoom instructions.				false

		1394						LN		54		14		false		           14          We have a presumption in our state that our courts				false

		1395						LN		54		15		false		           15      are open to the public, and that is to make sure that we				false

		1396						LN		54		16		false		           16      are all accountable, and the public has a right to know				false

		1397						LN		54		17		false		           17      what's happening in the courts.  That is just part of one				false

		1398						LN		54		18		false		           18      of the great things of our system.				false

		1399						LN		54		19		false		           19          Right now, given COVID-19 and the restrictions on				false

		1400						LN		54		20		false		           20      the amount of people that we can have in the courtroom--				false

		1401						LN		54		21		false		           21      typically all of you would be seated over there, and				false

		1402						LN		54		22		false		           22      anybody could come and watch the trial, but because we				false

		1403						LN		54		23		false		           23      need to make special arrangements due to COVID-19 and the				false

		1404						LN		54		24		false		           24      social distancing, we have spread you out the way that we				false

		1405						LN		54		25		false		           25      have, which means that we cannot have as many people come				false
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		1409						LN		55		3		false		            3          In order to have a balance of safety and also our				false

		1410						LN		55		4		false		            4      open court, which is a constitutional right, we have				false

		1411						LN		55		5		false		            5      created a Zoom link similar to what we did during jury				false

		1412						LN		55		6		false		            6      selection, so that anybody that wants to watch the				false

		1413						LN		55		7		false		            7      witness testifying or hear the proceedings can do so, so				false

		1414						LN		55		8		false		            8      that's the reason why we have the Zoom link going.				false

		1415						LN		55		9		false		            9          All right.  And I believe that there is a new person				false

		1416						LN		55		10		false		           10      that has been admitted into the Zoom meeting, and I just				false

		1417						LN		55		11		false		           11      want to instruct everybody that is watching the				false

		1418						LN		55		12		false		           12      proceeding via Zoom that you are prohibited from				false

		1419						LN		55		13		false		           13      recording the proceeding.  We only have one official				false

		1420						LN		55		14		false		           14      record.				false

		1421						LN		55		15		false		           15          You are also prohibited from taking screenshots of				false

		1422						LN		55		16		false		           16      the witness or whatever you are able to see on the				false

		1423						LN		55		17		false		           17      screen.				false

		1424						LN		55		18		false		           18          A violation of my order is basis for sanctions, and				false

		1425						LN		55		19		false		           19      you could be held in contempt.				false

		1426						LN		55		20		false		           20          Thank you.				false
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		1428						LN		55		22		false		           22                         MR. SHERIDAN:  Yes.  Thank you.				false

		1429						LN		55		23		false		           23  Q   (By Mr. Sheridan)  I just wanted to refresh your				false
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		1435						LN		56		3		false		            3      the 21st, but I wonder, can you tell us what time you				false

		1436						LN		56		4		false		            4      received it, what time in the day?				false

		1437						LN		56		5		false		            5  A   It's marked, "7:02 a.m."				false

		1438						LN		56		6		false		            6  Q   Well, my apologies, that wasn't how I was supposed to go				false

		1439						LN		56		7		false		            7      about it, but we got it in.  Thank you.				false
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		1446						LN		56		14		false		           14                           CROSS-EXAMINATION				false

		1447						LN		56		15		false		           15      BY MR. MARLOW:				false

		1448						LN		56		16		false		           16  Q   Good afternoon, Captain Saunders.				false
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		1451						LN		56		19		false		           19  Q   You are retired from the state patrol, correct?				false
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		1453						LN		56		21		false		           21  Q   How long did you spend with the state patrol, sir?				false
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		1455						LN		56		23		false		           23  Q   And I will apologize upfront for yelling at you, but I				false
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		1492						LN		58		8		false		            8      referred to as concurrence authority and where you				false

		1493						LN		58		9		false		            9      didn't.				false

		1494						LN		58		10		false		           10          Can you tell us-- just explain what concurrence				false

		1495						LN		58		11		false		           11      authority is and then tell us where you had it and where				false

		1496						LN		58		12		false		           12      you didn't?				false

		1497						LN		58		13		false		           13  A   I had concurrence authority on any issue, really, that				false

		1498						LN		58		14		false		           14      was brought to my attention by a district or division				false

		1499						LN		58		15		false		           15      commander, whether it was investigated by us or not.				false

		1500						LN		58		16		false		           16          As the standards officer, I was a subject matter				false

		1501						LN		58		17		false		           17      expert regarding discipline within the agency and				false

		1502						LN		58		18		false		           18      employee investigations, so when we talk about what I				false

		1503						LN		58		19		false		           19      did, there's a lot-- there's a lot bigger umbrella than				false

		1504						LN		58		20		false		           20      what we just talked about here today.				false
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		1506						LN		58		22		false		           22      and talk to me about the allegations made against their				false

		1507						LN		58		23		false		           23      employees and say, "What have we done in the past?				false

		1508						LN		58		24		false		           24      What's consistent with how we've handled these types of				false
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		1513						LN		59		3		false		            3          There were times when it was said, "What we did in				false

		1514						LN		59		4		false		            4      the past wasn't good, we need to change our ways,"				false

		1515						LN		59		5		false		            5      because things have changed-- have evolved in society,				false

		1516						LN		59		6		false		            6      but we would always sit down and talk about the				false

		1517						LN		59		7		false		            7      allegations that were made and then determine which way				false

		1518						LN		59		8		false		            8      to go with that, whether it be to a formal OPS				false

		1519						LN		59		9		false		            9      investigation, whether it would be an OPS administrative				false

		1520						LN		59		10		false		           10      investigation that would be handled by the district or				false

		1521						LN		59		11		false		           11      the division, or whether they would handle it at the				false

		1522						LN		59		12		false		           12      local level within their district or division.				false

		1523						LN		59		13		false		           13          Understand, they're the ones that ran their area, so				false

		1524						LN		59		14		false		           14      a district commander of the Seattle area, he oversaw I				false

		1525						LN		59		15		false		           15      don't know how many employees, but he oversaw all the				false

		1526						LN		59		16		false		           16      activities that occurred within that-- well, it was				false

		1527						LN		59		17		false		           17      District 2 for us in the Seattle area.				false

		1528						LN		59		18		false		           18          I was an advisor to them in that regards, but a				false

		1529						LN		59		19		false		           19      concurrence officer when it came to how to proceed.				false

		1530						LN		59		20		false		           20          If they brought an allegation to me and we talked				false

		1531						LN		59		21		false		           21      about it, and they said, "I want to handle it at my				false

		1532						LN		59		22		false		           22      level," and I said, "No," that's when we would elevate it				false

		1533						LN		59		23		false		           23      to the assistant chief for decision.				false

		1534						LN		59		24		false		           24  Q   And did that sort of elevation ever occur?				false

		1535						LN		59		25		false		           25          Did you ever experience that sort of disagreement--				false
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		1537						LN		60		1		false		            1      would it be a fellow captain?				false

		1538						LN		60		2		false		            2  A   Yes.				false

		1539						LN		60		3		false		            3  Q   So did you ever experience that sort of disagreement with				false

		1540						LN		60		4		false		            4      a fellow captain?				false

		1541						LN		60		5		false		            5  A   Yes.				false

		1542						LN		60		6		false		            6  Q   What happened?  Tell us about that story.				false

		1543						LN		60		7		false		            7  A   There was an allegation made against an employee.				false

		1544						LN		60		8		false		            8          Do you want me to give not specifics about the				false

		1545						LN		60		9		false		            9      investigation--				false

		1546						LN		60		10		false		           10  Q   You probably shouldn't give specifics about that				false
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		1548						LN		60		12		false		           12          Just tell us about the process of what happened when				false

		1549						LN		60		13		false		           13      you had a disagreement.				false

		1550						LN		60		14		false		           14  A   So at the end of an investigation, the appointing				false

		1551						LN		60		15		false		           15      authority, the captain, makes a decision whether he				false

		1552						LN		60		16		false		           16      believes that the allegations were found to be true, and				false

		1553						LN		60		17		false		           17      based on that, he does what's called an administrative				false

		1554						LN		60		18		false		           18      insight, and he lists everything that-- all the				false

		1555						LN		60		19		false		           19      allegations that occurred, details about the				false

		1556						LN		60		20		false		           20      investigation, and then a final finding on whether they				false

		1557						LN		60		21		false		           21      believe discipline should be issued or not.				false

		1558						LN		60		22		false		           22          They bring that to me, we talk about it, and if				false

		1559						LN		60		23		false		           23      we're in agreement with where that's going, then we				false

		1560						LN		60		24		false		           24      proceed with that plan.				false

		1561						LN		60		25		false		           25          If we're not in agreement, then we take that to the				false
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		1563						LN		61		1		false		            1      assistant chief who makes a decision, and overrides both				false
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		1567						LN		61		5		false		            5      simply come to you and discuss this with you and disagree				false

		1568						LN		61		6		false		            6      with you and just say, "I will just do it my way"?				false

		1569						LN		61		7		false		            7  A   No.				false

		1570						LN		61		8		false		            8  Q   That could not happen?				false

		1571						LN		61		9		false		            9  A   No.				false

		1572						LN		61		10		false		           10          There were peers to me, but the OPS commander had				false

		1573						LN		61		11		false		           11      some unique positional authority, I guess, because				false

		1574						LN		61		12		false		           12      ultimately if I went to an assistant chief and said,				false

		1575						LN		61		13		false		           13      "This isn't consistent with what we've done and the way				false

		1576						LN		61		14		false		           14      we should do things," that's when I would ask the AC to				false

		1577						LN		61		15		false		           15      step in, the assistant chief.				false

		1578						LN		61		16		false		           16          If they agreed with me, then they would intervene.				false

		1579						LN		61		17		false		           17          If not, they certainly had the option of going with				false

		1580						LN		61		18		false		           18      the district commander, but because I had maybe a broader				false

		1581						LN		61		19		false		           19      knowledge of the disciplinary standards in the agency,				false

		1582						LN		61		20		false		           20      usually they agreed with my position and things were				false

		1583						LN		61		21		false		           21      changed, and that happened on occasion for different				false

		1584						LN		61		22		false		           22      issues.				false

		1585						LN		61		23		false		           23  Q   So it's that institutional knowledge you have throughout				false

		1586						LN		61		24		false		           24      the state patrol as the commander of OPS that grants you				false

		1587						LN		61		25		false		           25      that additional sort of gravitas or authority?				false

		1588						PG		62		0		false		page 62				false

		1589						LN		62		1		false		            1  A   Right, and we investigated or reviewed, I should say, all				false

		1590						LN		62		2		false		            2      uses of force, all pursuits statewide, any kind of damage				false

		1591						LN		62		3		false		            3      to equipment, loss of equipment.				false

		1592						LN		62		4		false		            4           That's what the FLUP I talked about earlier, fleet				false

		1593						LN		62		5		false		            5      loss or damage to equipment, use of force, pursuits--				false

		1594						LN		62		6		false		            6      have I got that right?				false

		1595						LN		62		7		false		            7          So those things were all reviewed by our office, by				false

		1596						LN		62		8		false		            8      either myself or lieutenants-- actually, both the				false

		1597						LN		62		9		false		            9      lieutenants and myself.				false

		1598						LN		62		10		false		           10          The lieutenants reviewed it first.  If they				false

		1599						LN		62		11		false		           11      approved, then it would come to me, and I would review				false

		1600						LN		62		12		false		           12      all of them.				false

		1601						LN		62		13		false		           13          When we are talking "pursuits," the agency had, on				false

		1602						LN		62		14		false		           14      average, probably 1,200 to 1,700 pursuits a year, so I				false

		1603						LN		62		15		false		           15      would look at every single one of those.				false

		1604						LN		62		16		false		           16  Q   I see.				false

		1605						LN		62		17		false		           17          Now, did you have, in your opinion, concurrence				false

		1606						LN		62		18		false		           18      authority over the Nobach-Biscay incident?				false

		1607						LN		62		19		false		           19  A   Yes.				false

		1608						LN		62		20		false		           20  Q   You did?				false

		1609						LN		62		21		false		           21  A   If I didn't agree with what Captain Alexander was				false

		1610						LN		62		22		false		           22      proposing, then I would have taken that to the assistant				false

		1611						LN		62		23		false		           23      chief and we would have done things, more than likely,				false

		1612						LN		62		24		false		           24      differently.				false

		1613						LN		62		25		false		           25  Q   Okay.  That kind of leads into my next question.				false

		1614						PG		63		0		false		page 63				false

		1615						LN		63		1		false		            1          Did you agree with the issuance of the 095 in				false

		1616						LN		63		2		false		            2      relation to the circumstances in that initial Nobach and				false

		1617						LN		63		3		false		            3      Biscay incident?				false

		1618						LN		63		4		false		            4  A   Yes.				false

		1619						LN		63		5		false		            5  Q   And why was that?				false

		1620						LN		63		6		false		            6  A   There are different personalities in the patrol,				false

		1621						LN		63		7		false		            7      therefore different types of leadership.				false

		1622						LN		63		8		false		            8          Captain Alexander's leadership was one of the best				false

		1623						LN		63		9		false		            9      in the agency.  We're talking about a guy who labored				false

		1624						LN		63		10		false		           10      over these types of issues.				false

		1625						LN		63		11		false		           11          He didn't talk to me about it once--				false

		1626						LN		63		12		false		           12                        MR. SHERIDAN:  Your Honor, objection,				false

		1627						LN		63		13		false		           13      404(a).				false

		1628						LN		63		14		false		           14                        THE COURT:  Overruled.				false

		1629						LN		63		15		false		           15                        MR. MARLOW:  Thank you, Your Honor.				false

		1630						LN		63		16		false		           16           You go ahead.				false

		1631						LN		63		17		false		           17                        THE WITNESS:  He would come back to me				false

		1632						LN		63		18		false		           18      many, many times and say, "But I got this.  Are you sure				false

		1633						LN		63		19		false		           19      we're okay?"				false

		1634						LN		63		20		false		           20          He labored over these things, not just this issue,				false

		1635						LN		63		21		false		           21      but every issue he brought to OPS.				false

		1636						LN		63		22		false		           22          He was the most-- he's very compassionate, very				false

		1637						LN		63		23		false		           23      kind.  He really cares about his employees--				false

		1638						LN		63		24		false		           24                        MR. SHERIDAN:  Same objection, Your				false

		1639						LN		63		25		false		           25      Honor.				false

		1640						PG		64		0		false		page 64				false

		1641						LN		64		1		false		            1                        THE COURT:  Overruled.				false

		1642						LN		64		2		false		            2                        THE WITNESS:  The reason I say this is				false

		1643						LN		64		3		false		            3      because when he comes to me and we talk about these				false

		1644						LN		64		4		false		            4      things, I know that he has looked into them very				false

		1645						LN		64		5		false		            5      thoroughly.				false

		1646						LN		64		6		false		            6          I realize that this-- what we did was based on				false

		1647						LN		64		7		false		            7      conversations between he and I, but it's because of that				false

		1648						LN		64		8		false		            8      relationship we had, that trust that we had, and my				false

		1649						LN		64		9		false		            9      knowledge of how he handled things, that I was very				false

		1650						LN		64		10		false		           10      comfortable in the way he proceeded.				false

		1651						LN		64		11		false		           11          Now, there were other district commanders or				false

		1652						LN		64		12		false		           12      division commanders that I wouldn't have necessarily done				false

		1653						LN		64		13		false		           13      that with.				false

		1654						LN		64		14		false		           14          I might have asked more of them, but Captain				false

		1655						LN		64		15		false		           15      Alexander was one of the best, which is why he's an				false

		1656						LN		64		16		false		           16      assistant chief right now, to be honest with you.				false

		1657						LN		64		17		false		           17  Q   (By Mr. Marlow)  Could well be.				false

		1658						LN		64		18		false		           18          Now, you indicated that-- you used the term in				false

		1659						LN		64		19		false		           19      questioning by opposing counsel, "sexual harassment,"				false

		1660						LN		64		20		false		           20      that the Nobach and Biscay incident was sexual				false

		1661						LN		64		21		false		           21      harassment.				false

		1662						LN		64		22		false		           22          Do you recognize "sexual harassment" as a term of				false

		1663						LN		64		23		false		           23      art?				false

		1664						LN		64		24		false		           24  A   Yes.				false

		1665						LN		64		25		false		           25  Q   Okay.  And do you know whether or not then Captain and				false

		1666						PG		65		0		false		page 65				false

		1667						LN		65		1		false		            1      now Assistant Chief Alexander viewed it as sexual				false

		1668						LN		65		2		false		            2      harassment after speaking to the people involved?				false

		1669						LN		65		3		false		            3  A   I'm sorry, did he view it as sexual--				false

		1670						LN		65		4		false		            4  Q   Did he view it as an incident of sexual harassment after				false

		1671						LN		65		5		false		            5      speaking to the people involved, if you know?				false

		1672						LN		65		6		false		            6  A   I wouldn't say he considered it harassment because,				false

		1673						LN		65		7		false		            7      again, no offense to Lieutenant Nobach, but there was a				false

		1674						LN		65		8		false		            8      mutual-- a relationship where there was banter back and				false

		1675						LN		65		9		false		            9      forth, so when we talked about victims, I don't want to				false

		1676						LN		65		10		false		           10      say that there weren't any victims, maybe there was				false

		1677						LN		65		11		false		           11      somebody, like Ryan, who absolutely didn't agree with it,				false

		1678						LN		65		12		false		           12      but there was nobody who came forward, nobody we				false

		1679						LN		65		13		false		           13      identified as a victim.				false

		1680						LN		65		14		false		           14          Many people were participating in this activity, and				false

		1681						LN		65		15		false		           15      they were all consensually doing so, and nobody was				false

		1682						LN		65		16		false		           16      complaining about it.				false

		1683						LN		65		17		false		           17          That's a systemic problem within a division that				false

		1684						LN		65		18		false		           18      needs to be corrected, and you don't do that by taking				false

		1685						LN		65		19		false		           19      one guy and investigating him for sexual harassment.				false

		1686						LN		65		20		false		           20      It's a leadership issue.				false

		1687						LN		65		21		false		           21          You correct the leadership and you restate your				false

		1688						LN		65		22		false		           22      expectations of the work unit.				false

		1689						LN		65		23		false		           23          You say what's acceptable and what's not.				false

		1690						LN		65		24		false		           24          You set the standards, and you hold them accountable				false

		1691						LN		65		25		false		           25      to it.				false

		1692						PG		66		0		false		page 66				false

		1693						LN		66		1		false		            1          After this was accomplished, there were no more				false

		1694						LN		66		2		false		            2      issues, at least that came to my attention within that				false

		1695						LN		66		3		false		            3      unit.  It stopped.				false

		1696						LN		66		4		false		            4  Q   Okay.  And would that reason you just gave us be part of				false

		1697						LN		66		5		false		            5      the reasons why then that the 095 issued to Lieutenant				false

		1698						LN		66		6		false		            6      Nobach focused on a lack of leadership?				false

		1699						LN		66		7		false		            7  A   Yes.				false

		1700						LN		66		8		false		            8  Q   Now, there was some discussion as to whether you were a				false

		1701						LN		66		9		false		            9      public official under the whistleblower law, and I think				false

		1702						LN		66		10		false		           10      you on the stand learned you actually were?				false

		1703						LN		66		11		false		           11  A   Apparently I was.				false

		1704						LN		66		12		false		           12  Q   Congratulations.				false

		1705						LN		66		13		false		           13          That was a while ago, so you can't do it anymore.				false

		1706						LN		66		14		false		           14  A   Yeah.				false

		1707						LN		66		15		false		           15  Q   Okay.  Are you familiar with the statutory definitions of				false

		1708						LN		66		16		false		           16      "whistleblower"?				false

		1709						LN		66		17		false		           17  A   You know, I've become more familiar with it now because				false

		1710						LN		66		18		false		           18      of the job that I'm working at now, but at the time, I				false

		1711						LN		66		19		false		           19      didn't pay much attention to the whistleblower statute				false

		1712						LN		66		20		false		           20      because everything that I had that was whistleblower went				false

		1713						LN		66		21		false		           21      right to HRD.				false

		1714						LN		66		22		false		           22           Dr. Lastimado was our expert on that, and he was the				false

		1715						LN		66		23		false		           23      one that handled those.				false

		1716						LN		66		24		false		           24          I knew that when they went to him, they were being				false

		1717						LN		66		25		false		           25      taken care of, and I didn't deal with the whistleblower				false

		1718						PG		67		0		false		page 67				false

		1719						LN		67		1		false		            1      issues beyond that.				false

		1720						LN		67		2		false		            2  Q   And Dr. Lastimado--				false

		1721						LN		67		3		false		            3  A   Yes.				false

		1722						LN		67		4		false		            4  Q   Dr. Lastimado reported to Captain Mathesen, correct?				false

		1723						LN		67		5		false		            5  A   Yes.				false

		1724						LN		67		6		false		            6  Q   Okay.  And so Captain Mathesen would probably be more				false

		1725						LN		67		7		false		            7      familiar with the statutory definition of "whistleblower"				false

		1726						LN		67		8		false		            8      than you would?				false

		1727						LN		67		9		false		            9  A   Yeah.				false

		1728						LN		67		10		false		           10          He's not in HRD anymore, but I'm sure he would be.				false

		1729						LN		67		11		false		           11  Q   Okay.  So when you referred to Mr. Santhuff as a				false

		1730						LN		67		12		false		           12      whistleblower, were you using that as a term of art?				false

		1731						LN		67		13		false		           13          On your direct testimony, you indicated that he was				false

		1732						LN		67		14		false		           14      a whistleblower.				false

		1733						LN		67		15		false		           15  A   Would I use that term-- what?				false

		1734						LN		67		16		false		           16  Q   Were you using it as a term of art?				false

		1735						LN		67		17		false		           17          Were you saying he statutorily met the definition of				false

		1736						LN		67		18		false		           18      whistleblower?				false

		1737						LN		67		19		false		           19          Is that what you were trying to say about				false

		1738						LN		67		20		false		           20      Mr. Santhuff or were you using it as a shorthand--				false

		1739						LN		67		21		false		           21  A   I'm not sure I understand the question, but he would have				false

		1740						LN		67		22		false		           22      been considered a whistleblower by me.				false

		1741						LN		67		23		false		           23  Q   Okay.				false

		1742						LN		67		24		false		           24  A   Based on what little I knew at the time of it.				false

		1743						LN		67		25		false		           25  Q   Okay.  Would it surprise you that Captain--				false

		1744						PG		68		0		false		page 68				false

		1745						LN		68		1		false		            1                        MR. SHERIDAN:  Objection to whatever--				false

		1746						LN		68		2		false		            2      it's hearsay, whatever is about to be said.				false

		1747						LN		68		3		false		            3                        THE COURT:  Well, let's wait to see				false

		1748						LN		68		4		false		            4      what the question is.				false

		1749						LN		68		5		false		            5                        MR. SHERIDAN:  Okay.  I know when they				false

		1750						LN		68		6		false		            6      start that way, that's where they're going.				false

		1751						LN		68		7		false		            7                        THE COURT:  Don't answer the question				false

		1752						LN		68		8		false		            8      until I have ruled.				false

		1753						LN		68		9		false		            9                        THE WITNESS:  Okay.				false

		1754						LN		68		10		false		           10  Q   (By Mr. Marlow)  Okay.  Would it surprise you to know				false

		1755						LN		68		11		false		           11      that Captain Mathesen would disagree with your				false

		1756						LN		68		12		false		           12      assessment?				false

		1757						LN		68		13		false		           13                        MR. SHERIDAN:  Objection; hearsay.				false

		1758						LN		68		14		false		           14                        THE COURT:  That's not hearsay.				false

		1759						LN		68		15		false		           15                        MR. SHERIDAN:  Well, he's saying that				false

		1760						LN		68		16		false		           16      Mathesen said this.  That's hearsay.				false

		1761						LN		68		17		false		           17                         MR. MARLOW:  I am actually not saying				false

		1762						LN		68		18		false		           18      that, number one.  Number two, it's testimony--				false

		1763						LN		68		19		false		           19                         THE COURT:  Overruled.				false

		1764						LN		68		20		false		           20  Q   (By Mr. Marlow)  Would it surprise you to know that				false

		1765						LN		68		21		false		           21      Captain Mathesen disagreed with your assessment?				false

		1766						LN		68		22		false		           22  A   No, and especially not at the time because I had not a				false

		1767						LN		68		23		false		           23      lot of knowledge about the whistleblower program to begin				false

		1768						LN		68		24		false		           24      with.				false

		1769						LN		68		25		false		           25  Q   Okay.  When an issue would come to the office of				false

		1770						PG		69		0		false		page 69				false

		1771						LN		69		1		false		            1      professional standards for a determination whether you				false

		1772						LN		69		2		false		            2      were going to keep it within the office of professional				false

		1773						LN		69		3		false		            3      standards or whether you were going to let it go out to				false

		1774						LN		69		4		false		            4      the district or be handled in some other way, did you				false

		1775						LN		69		5		false		            5      have discussions with other people about whether-- how				false

		1776						LN		69		6		false		            6      you handed those matters?				false

		1777						LN		69		7		false		            7  A   Yes.				false

		1778						LN		69		8		false		            8          Just a real quick, how we handled things:				false

		1779						LN		69		9		false		            9          I had 12, 13 people in my office, administrative				false

		1780						LN		69		10		false		           10      staff and investigators, lieutenants, and myself.				false

		1781						LN		69		11		false		           11          Any time we had a complaint-- most of the times we				false

		1782						LN		69		12		false		           12      had a complaint, we would do what we called a roundtable.				false

		1783						LN		69		13		false		           13          Everybody would come back to one table, we would				false

		1784						LN		69		14		false		           14      talk about the allegations, we would look at the				false

		1785						LN		69		15		false		           15      information that was provided to us by the district or				false

		1786						LN		69		16		false		           16      division, and we would make a decision on how to advise				false

		1787						LN		69		17		false		           17      that commander on what to do with it next, so whether to				false

		1788						LN		69		18		false		           18      move forward with a formal investigation, whether to do				false

		1789						LN		69		19		false		           19      an investigation at their level, so we would have those				false

		1790						LN		69		20		false		           20      types of conversations.				false

		1791						LN		69		21		false		           21          The way we categorized an investigation was based on				false

		1792						LN		69		22		false		           22      a matrix that exists within the contract, the union				false

		1793						LN		69		23		false		           23      contract.				false

		1794						LN		69		24		false		           24          We had a level one, two, and three-- let me get this				false

		1795						LN		69		25		false		           25      right.				false

		1796						PG		70		0		false		page 70				false

		1797						LN		70		1		false		            1          We had three different levels, and depending on the				false

		1798						LN		70		2		false		            2      severity, how many times they had had those types of				false

		1799						LN		70		3		false		            3      complaints, would dictate how it would be elevated.				false

		1800						LN		70		4		false		            4          We would categorize that complaint, and how it was				false

		1801						LN		70		5		false		            5      categorized would also contribute to whether we				false

		1802						LN		70		6		false		            6      investigated it or whether it went back into the field.				false

		1803						LN		70		7		false		            7          The minor investigations went to the field most of				false

		1804						LN		70		8		false		            8      the time.				false

		1805						LN		70		9		false		            9          We had minor, major, and moderate.				false

		1806						LN		70		10		false		           10          Most of the minor and moderate went back out to the				false

		1807						LN		70		11		false		           11      field.  That was the majority of what we investigated.				false

		1808						LN		70		12		false		           12           We would investigate some moderates and all the				false

		1809						LN		70		13		false		           13      majors.				false

		1810						LN		70		14		false		           14  Q   Okay.  And those minor, major, middle--				false

		1811						LN		70		15		false		           15  A   Moderate.				false

		1812						LN		70		16		false		           16  Q   Moderate, was the matrix you mentioned?				false

		1813						LN		70		17		false		           17  A   Yes.				false

		1814						LN		70		18		false		           18  Q   Okay.  Now, we've heard some testimony regarding				false

		1815						LN		70		19		false		           19      something called a preliminary investigation.				false

		1816						LN		70		20		false		           20          What is that?				false

		1817						LN		70		21		false		           21  A   A preliminary investigation was conducted when you didn't				false

		1818						LN		70		22		false		           22      have enough information to make a decision one way or				false

		1819						LN		70		23		false		           23      another on whether an investigation should actually take				false

		1820						LN		70		24		false		           24      place.				false

		1821						LN		70		25		false		           25          There were oftentimes when we couldn't maybe-- an				false

		1822						PG		71		0		false		page 71				false

		1823						LN		71		1		false		            1      allegation came in and we didn't even know if the trooper				false

		1824						LN		71		2		false		            2      was working that shift.				false

		1825						LN		71		3		false		            3          There could have been different things that we				false

		1826						LN		71		4		false		            4      weren't able to confirm on the initial look at that, and				false

		1827						LN		71		5		false		            5      we would have to go back and dig up a little more				false

		1828						LN		71		6		false		            6      information to determine whether we had enough to move				false

		1829						LN		71		7		false		            7      forward with a formal investigation or not investigate it				false

		1830						LN		71		8		false		            8      at all.				false

		1831						LN		71		9		false		            9  Q   I see.				false

		1832						LN		71		10		false		           10  A   We would do a prelim, and that was all with the union's				false

		1833						LN		71		11		false		           11      consent.				false

		1834						LN		71		12		false		           12          We were very locked in with the union.				false

		1835						LN		71		13		false		           13          Most of what we did, we-- I talked back and forth				false

		1836						LN		71		14		false		           14      with the union vice president, in most cases, and				false

		1837						LN		71		15		false		           15      sometimes union reps, and we were bound by the contract				false

		1838						LN		71		16		false		           16      to do things a certain way.				false

		1839						LN		71		17		false		           17  Q   I understand.				false

		1840						LN		71		18		false		           18          Would it be possible then for a preliminary				false

		1841						LN		71		19		false		           19      investigation to become a-- what's the next-- what's-- a				false

		1842						LN		71		20		false		           20      formal investigation?				false

		1843						LN		71		21		false		           21  A   So once a preliminary investigation was completed, and				false

		1844						LN		71		22		false		           22      that was done through the union rep, with the accused,				false

		1845						LN		71		23		false		           23      when that information came back to us, we would make a				false

		1846						LN		71		24		false		           24      decision with the appointing authority on whether to move				false

		1847						LN		71		25		false		           25      forward with a formal investigation or not.				false

		1848						PG		72		0		false		page 72				false

		1849						LN		72		1		false		            1  Q   I see.				false

		1850						LN		72		2		false		            2          And the formal investigation would be what				false

		1851						LN		72		3		false		            3      Mr. Sheridan was speaking about where the two people do				false

		1852						LN		72		4		false		            4      the interviews, and the interview is recorded and				false

		1853						LN		72		5		false		            5      transcribed, that's the formal investigation?				false

		1854						LN		72		6		false		            6  A   Right, whether it was done by OPS or by the district or				false

		1855						LN		72		7		false		            7      division that was responsible for that employee, but that				false

		1856						LN		72		8		false		            8      would be a formal investigation.				false

		1857						LN		72		9		false		            9  Q   I see.  Thank you.				false

		1858						LN		72		10		false		           10          Let's talk about some of the investigations that				false

		1859						LN		72		11		false		           11      were related or touched upon in this case, and let me				false

		1860						LN		72		12		false		           12      know whether you're familiar with them.				false

		1861						LN		72		13		false		           13          The initial incident we've spoken about is what I				false

		1862						LN		72		14		false		           14      refer to as the Nobach-Biscay incident.  Opposing Counsel				false

		1863						LN		72		15		false		           15      refers to it as the breast-rubbing incident.				false

		1864						LN		72		16		false		           16          Did you do an investigation of that?				false

		1865						LN		72		17		false		           17  A   No.				false

		1866						LN		72		18		false		           18  Q   Were you-- as the concurrence authority, were you				false

		1867						LN		72		19		false		           19      comfortable with the way that matter was investigated?				false

		1868						LN		72		20		false		           20  A   Absolutely.				false

		1869						LN		72		21		false		           21  Q   Were you comfortable with the way that matter was dealt				false

		1870						LN		72		22		false		           22      with, the 095 to each individual?				false

		1871						LN		72		23		false		           23  A   Yes.				false

		1872						LN		72		24		false		           24  Q   Are you aware of something referred to as the King air				false

		1873						LN		72		25		false		           25      incident, the depriving the governor of a flight?				false

		1874						PG		73		0		false		page 73				false

		1875						LN		73		1		false		            1  A   Yes.				false

		1876						LN		73		2		false		            2  Q   How did you become aware of that?				false

		1877						LN		73		3		false		            3  A   It was a complaint made by Trooper Santhuff.				false

		1878						LN		73		4		false		            4  Q   Was that complaint by Trooper Santhuff investigated?				false

		1879						LN		73		5		false		            5  A   Yes.				false

		1880						LN		73		6		false		            6  Q   Can you tell us about how that was investigated?				false

		1881						LN		73		7		false		            7  A   No.				false

		1882						LN		73		8		false		            8          I can't remember if we did a prelim or if we did a				false

		1883						LN		73		9		false		            9      formal investigation, to be honest with you, but I know				false

		1884						LN		73		10		false		           10      that we investigated it.				false

		1885						LN		73		11		false		           11  Q   And was that investigation-- how did that investigation				false

		1886						LN		73		12		false		           12      turn out?				false

		1887						LN		73		13		false		           13  A   There was-- we couldn't show that it happened or didn't				false

		1888						LN		73		14		false		           14      happen.				false

		1889						LN		73		15		false		           15          There was no merit to the complaint.				false

		1890						LN		73		16		false		           16  Q   No merit to the complaint?				false

		1891						LN		73		17		false		           17          There has been some discussion about e-mail				false

		1892						LN		73		18		false		           18      destruction, destruction of e-mail.				false

		1893						LN		73		19		false		           19          Are you familiar with that--				false

		1894						LN		73		20		false		           20  A   Yes.				false

		1895						LN		73		21		false		           21  Q   And how did that complaint come to OPS?				false

		1896						LN		73		22		false		           22  A   Through Trooper Santhuff.				false

		1897						LN		73		23		false		           23  Q   Trooper Santhuff?				false

		1898						LN		73		24		false		           24          Was that investigated?				false

		1899						LN		73		25		false		           25  A   Yes.				false

		1900						PG		74		0		false		page 74				false

		1901						LN		74		1		false		            1  Q   And can you tell me how that investigation turned out?				false

		1902						LN		74		2		false		            2  A   It was unfounded.				false

		1903						LN		74		3		false		            3  Q   That was unfounded?				false

		1904						LN		74		4		false		            4          Now, was the Washington State Patrol the only agency				false

		1905						LN		74		5		false		            5      involved in that particular incident?				false

		1906						LN		74		6		false		            6  A   Oh, boy, no.				false

		1907						LN		74		7		false		            7          Because it dealt with an allegation regarding the				false

		1908						LN		74		8		false		            8      destruction of public records, we had somebody else				false

		1909						LN		74		9		false		            9      involved.				false

		1910						LN		74		10		false		           10          I can't-- which agency was it?  We weren't the only				false

		1911						LN		74		11		false		           11      ones involved.				false

		1912						LN		74		12		false		           12          I am not going to be able to remember what agency it				false

		1913						LN		74		13		false		           13      was that we referred it to.				false

		1914						LN		74		14		false		           14  Q   Okay.  But, again, as the concurrence authority, were you				false

		1915						LN		74		15		false		           15      happy with the way that incident was dealt with?				false

		1916						LN		74		16		false		           16  A   Yes.				false

		1917						LN		74		17		false		           17  Q   And you said it was unfounded?				false

		1918						LN		74		18		false		           18  A   It was unfounded, but I have to add that there were				false

		1919						LN		74		19		false		           19      people that we tried to get ahold of, some that Trooper				false

		1920						LN		74		20		false		           20      Santhuff recommended we talk to, and we couldn't get				false

		1921						LN		74		21		false		           21      ahold of them.				false

		1922						LN		74		22		false		           22          They wouldn't talk to us or they wouldn't return our				false

		1923						LN		74		23		false		           23      phone calls, so that was a bit frustrating as well				false

		1924						LN		74		24		false		           24      because we have allegations and we are doing the best we				false

		1925						LN		74		25		false		           25      can to investigate it, and people aren't cooperating with				false

		1926						PG		75		0		false		page 75				false

		1927						LN		75		1		false		            1      us, so that was a bit challenging.				false

		1928						LN		75		2		false		            2  Q   Okay.  Did you become aware of Trooper Santhuff's				false

		1929						LN		75		3		false		            3      allegations regarding retaliation?				false

		1930						LN		75		4		false		            4  A   Yes.				false

		1931						LN		75		5		false		            5  Q   And was that investigated by your office?				false

		1932						LN		75		6		false		            6  A   Yes.  And I can't remember the specifics, other than I				false

		1933						LN		75		7		false		            7      know there was an allegation that he wasn't provided				false

		1934						LN		75		8		false		            8      logbooks, flight logbooks, or something like that.				false

		1935						LN		75		9		false		            9          That was the one thing that stuck out in my mind.				false

		1936						LN		75		10		false		           10          I can't remember what the other details of the				false

		1937						LN		75		11		false		           11      retaliation were.				false

		1938						LN		75		12		false		           12  Q   As a result of the investigation, do you know what the				false

		1939						LN		75		13		false		           13      results of that investigation were?				false

		1940						LN		75		14		false		           14  A   It was unfounded.				false

		1941						LN		75		15		false		           15  Q   Unfounded?				false

		1942						LN		75		16		false		           16          And as the concurrence authority, were you satisfied				false

		1943						LN		75		17		false		           17      with the manner of that investigation and the closing as				false

		1944						LN		75		18		false		           18      unfounded?				false

		1945						LN		75		19		false		           19  A   Yes.				false

		1946						LN		75		20		false		           20  Q   You also mentioned that Trooper Santhuff made many				false

		1947						LN		75		21		false		           21      complaints.				false

		1948						LN		75		22		false		           22          Were there complaints beyond what I've outlined				false

		1949						LN		75		23		false		           23      here?				false

		1950						LN		75		24		false		           24  A   Not that I can recall.				false

		1951						LN		75		25		false		           25          I mean, those three were investigated by us.				false

		1952						PG		76		0		false		page 76				false

		1953						LN		76		1		false		            1           The sexual harassment was dealt with.				false

		1954						LN		76		2		false		            2          I don't remember if there were others or not.				false

		1955						LN		76		3		false		            3          These all happened in a relatively short time and				false

		1956						LN		76		4		false		            4      probably in a two-year timespan, if I remember right, so				false

		1957						LN		76		5		false		            5      it felt like we were hearing these types of allegations a				false

		1958						LN		76		6		false		            6      lot, so that may be why I refer to "many times."				false

		1959						LN		76		7		false		            7  Q   Do you recall whether Trooper Santhuff made a complaint				false

		1960						LN		76		8		false		            8      against then Captain Alexander, for the manner of				false

		1961						LN		76		9		false		            9      investigation he conducted?				false

		1962						LN		76		10		false		           10  A   Yes, I do remember something about that, and it was				false

		1963						LN		76		11		false		           11      investigated.				false

		1964						LN		76		12		false		           12           The assistant chief made a decision on that, and it				false

		1965						LN		76		13		false		           13      was unfounded.				false

		1966						LN		76		14		false		           14  Q   It was unfounded as well?				false

		1967						LN		76		15		false		           15  A   When we have an allegation made against a district or				false

		1968						LN		76		16		false		           16      division commander, it's investigated by a lieutenant,				false

		1969						LN		76		17		false		           17      not by one of our sergeants, and it's elevated to one of				false

		1970						LN		76		18		false		           18      my leads in my agency.				false

		1971						LN		76		19		false		           19  Q   I see.				false

		1972						LN		76		20		false		           20  A   Or in my division.				false

		1973						LN		76		21		false		           21  Q   Do you know whether or not complaints of various types				false

		1974						LN		76		22		false		           22      can be made anonymously?				false

		1975						LN		76		23		false		           23  A   Yes, they can.				false

		1976						LN		76		24		false		           24  Q   They can?				false

		1977						LN		76		25		false		           25  A   Yes.				false

		1978						PG		77		0		false		page 77				false

		1979						LN		77		1		false		            1  Q   In your experience what might be the benefit of making an				false

		1980						LN		77		2		false		            2      anonymous complaint versus putting your name on				false

		1981						LN		77		3		false		            3      something?				false

		1982						LN		77		4		false		            4  A   There are people that fear retaliation from law				false

		1983						LN		77		5		false		            5      enforcement.				false

		1984						LN		77		6		false		            6          Maybe they just don't want to get involved.				false

		1985						LN		77		7		false		            7          Maybe it's a time issue.				false

		1986						LN		77		8		false		            8          Maybe-- I can think of a lot of different reasons, I				false

		1987						LN		77		9		false		            9      guess, why somebody would want to be anonymous in a				false

		1988						LN		77		10		false		           10      complaint, but we investigated those as well, whenever we				false

		1989						LN		77		11		false		           11      could.				false

		1990						LN		77		12		false		           12  Q   And the complaints that Trooper Santhuff brought forward,				false

		1991						LN		77		13		false		           13      those were not anonymous?				false

		1992						LN		77		14		false		           14  A   No.				false

		1993						LN		77		15		false		           15                        MR. MARLOW:  No further questions,				false

		1994						LN		77		16		false		           16      Your Honor.				false

		1995						LN		77		17		false		           17                        THE COURT:  Mr. Sheridan?				false

		1996						LN		77		18		false		           18                        MR. SHERIDAN:  Yes.				false

		1997						LN		77		19		false		           19                         REDIRECT EXAMINATION				false

		1998						LN		77		20		false		           20      BY MR. SHERIDAN:				false

		1999						LN		77		21		false		           21  Q   Okay.  So you said that you would investigate all major--				false

		2000						LN		77		22		false		           22  A   OPS investigated most of the major.				false

		2001						LN		77		23		false		           23          I think in my three years there, there may have been				false

		2002						LN		77		24		false		           24      one or two that we didn't investigate.				false

		2003						LN		77		25		false		           25  Q   Okay.  And you said, when we talked, that you understood				false

		2004						PG		78		0		false		page 78				false

		2005						LN		78		1		false		            1      the breast-rubbing thing to be sexual harassment, and you				false

		2006						LN		78		2		false		            2      haven't changed your testimony in that regard, correct?				false

		2007						LN		78		3		false		            3  A   No.  I think that's the most general term you could use				false

		2008						LN		78		4		false		            4      to describe that.				false

		2009						LN		78		5		false		            5  Q   Okay.  And it's true, is it not, that a district or				false

		2010						LN		78		6		false		            6      division commander still had the latitude to issue				false

		2011						LN		78		7		false		            7      certain levels of discipline outside the administrative				false

		2012						LN		78		8		false		            8      investigative process?				false

		2013						LN		78		9		false		            9  A   Yes.  They could do up to a written reprimand.				false

		2014						LN		78		10		false		           10  Q   Okay.  And an 095 is lower than that, right?				false

		2015						LN		78		11		false		           11  A   Yes.				false

		2016						LN		78		12		false		           12                        MR. SHERIDAN:  Nothing further.				false

		2017						LN		78		13		false		           13                        THE COURT:  Any follow-up?				false

		2018						LN		78		14		false		           14                        MR. MARLOW:  Nothing further, Your				false

		2019						LN		78		15		false		           15      Honor.  Thank you.				false

		2020						LN		78		16		false		           16                        THE COURT:  Members of the Jury, do				false

		2021						LN		78		17		false		           17      you have any questions?				false

		2022						LN		78		18		false		           18          All right.  If you could please just give the--				false

		2023						LN		78		19		false		           19      anybody else?				false

		2024						LN		78		20		false		           20                                  (Pause in the proceedings.)				false

		2025						LN		78		21		false		           21                        THE COURT:  All right.  Captain				false

		2026						LN		78		22		false		           22      Saunders, did Captain Alexander tell you he did not				false

		2027						LN		78		23		false		           23      believe there was any sexual harassment because the				false

		2028						LN		78		24		false		           24      behavior was consensual and/or no one was offended?				false

		2029						LN		78		25		false		           25          Let me know if you need me to repeat that.				false

		2030						PG		79		0		false		page 79				false

		2031						LN		79		1		false		            1                        THE WITNESS:  Could you read it one				false

		2032						LN		79		2		false		            2      more time?  I apologize.				false

		2033						LN		79		3		false		            3                        THE COURT:  Did Captain Alexander tell				false

		2034						LN		79		4		false		            4      you he did not believe there was sexual harassment				false

		2035						LN		79		5		false		            5      because the behavior was consensual and/or no one was				false

		2036						LN		79		6		false		            6      offended?				false

		2037						LN		79		7		false		            7                        THE WITNESS:  No.  I think we always				false

		2038						LN		79		8		false		            8      called it sexual harassment when we were talking about				false

		2039						LN		79		9		false		            9      it.				false

		2040						LN		79		10		false		           10          I mean, when you look at the definition of "sexual				false

		2041						LN		79		11		false		           11      harassment," it probably doesn't fit because it was				false

		2042						LN		79		12		false		           12      consensual, so ingrained, I guess, in the culture out				false

		2043						LN		79		13		false		           13      there, but we called it sexual harassment when we talked				false

		2044						LN		79		14		false		           14      about it.				false

		2045						LN		79		15		false		           15                        THE COURT:  Did you tell Captain				false

		2046						LN		79		16		false		           16      Alexander you believed, as you have testified, that				false

		2047						LN		79		17		false		           17      sexual harassment was systemic in the aviation unit?				false

		2048						LN		79		18		false		           18                        THE WITNESS:  Yes.				false

		2049						LN		79		19		false		           19          It was obvious, when he conducted his investigation,				false

		2050						LN		79		20		false		           20      that there were many people that were participating, that				false

		2051						LN		79		21		false		           21      it was consensual, that nobody was complaining, that				false

		2052						LN		79		22		false		           22      there weren't any specific victims.				false

		2053						LN		79		23		false		           23          It was just a behavior that was allowed to exist out				false

		2054						LN		79		24		false		           24      there, and it needed to be stopped.				false

		2055						LN		79		25		false		           25          For that, Ryan should be thanked.				false

		2056						PG		80		0		false		page 80				false

		2057						LN		80		1		false		            1          I mean, it needed to be stopped.				false

		2058						LN		80		2		false		            2          A district and division commander wants to hear				false

		2059						LN		80		3		false		            3      those types of things.  They want to know about that				false

		2060						LN		80		4		false		            4      because they're responsible, and if that kind of behavior				false

		2061						LN		80		5		false		            5      is occurring and something terrible happens, they're held				false

		2062						LN		80		6		false		            6      accountable for that.				false

		2063						LN		80		7		false		            7                        THE COURT:  Counsel, I am going to				false

		2064						LN		80		8		false		            8      re-write the third question, and then I'll tell it to				false

		2065						LN		80		9		false		            9      you.				false

		2066						LN		80		10		false		           10                        ALL:  Thank you.				false

		2067						LN		80		11		false		           11                        THE COURT:  Actually, I will just ask				false

		2068						LN		80		12		false		           12      it.				false

		2069						LN		80		13		false		           13          Do you believe that the breast-rubbing incident				false

		2070						LN		80		14		false		           14      reflects gross mismanagement?				false

		2071						LN		80		15		false		           15                        THE WITNESS:  I don't know how I can't				false

		2072						LN		80		16		false		           16      agree with that.				false

		2073						LN		80		17		false		           17          Yes.				false

		2074						LN		80		18		false		           18          When things have gotten to the point where somebody				false

		2075						LN		80		19		false		           19      is comfortable behaving that way in front of other people				false

		2076						LN		80		20		false		           20      and-- yes.				false

		2077						LN		80		21		false		           21                        THE COURT:  All right.  Any follow-up				false

		2078						LN		80		22		false		           22      questions based on those questions alone?				false

		2079						LN		80		23		false		           23                         MR. SHERIDAN:  No, Your Honor.				false

		2080						LN		80		24		false		           24                        THE COURT:  Defense?				false

		2081						LN		80		25		false		           25                        MR. MARLOW:  No, Your Honor.				false

		2082						PG		81		0		false		page 81				false

		2083						LN		81		1		false		            1                        THE COURT:  May this witness be				false

		2084						LN		81		2		false		            2      excused?				false

		2085						LN		81		3		false		            3                        MR. SHERIDAN:  Yes, Your Honor.				false

		2086						LN		81		4		false		            4                        MR. MARLOW:  No objection, Your Honor.				false

		2087						LN		81		5		false		            5                        THE COURT:  You are excused, Captain				false

		2088						LN		81		6		false		            6      Saunders.  Thank you for being here today.				false

		2089						LN		81		7		false		            7          Do you have your next witness?				false

		2090						LN		81		8		false		            8                        MR. SHERIDAN:  Yes, sir.				false

		2091						LN		81		9		false		            9          Plaintiff calls Paul Speckmaier.				false

		2092						LN		81		10		false		           10                        THE COURT:  All right.				false

		2093						LN		81		11		false		           11      /////				false

		2094						LN		81		12		false		           12      PAUL SPECKMAIER,        having been first duly sworn				false

		2095						LN		81		13		false		           13                              by Judge Rajul, testified as				false

		2096						LN		81		14		false		           14                              follows:				false

		2097						LN		81		15		false		           15                        THE COURT:  Please be seated.				false

		2098						LN		81		16		false		           16          If you could please remove your face covering so				false

		2099						LN		81		17		false		           17      that the jury can watch your face as you testify.				false

		2100						LN		81		18		false		           18          Mr. Sheridan?				false

		2101						LN		81		19		false		           19                        MR. SHERIDAN:  Thanks, Your Honor.				false

		2102						LN		81		20		false		           20                           DIRECT EXAMINATION				false

		2103						LN		81		21		false		           21      BY MR. SHERIDAN:				false

		2104						LN		81		22		false		           22  Q   Good afternoon.				false

		2105						LN		81		23		false		           23  A   Good afternoon.				false

		2106						LN		81		24		false		           24  Q   Please state your full name for the record?				false

		2107						LN		81		25		false		           25  A   Paul Speckmaier.				false

		2108						PG		82		0		false		page 82				false

		2109						LN		82		1		false		            1  Q   All right.  Mr. Speckmaier, are you employed currently?				false

		2110						LN		82		2		false		            2  A   No.  I'm retired.				false

		2111						LN		82		3		false		            3  Q   Tell us, with whom were you employed?				false

		2112						LN		82		4		false		            4  A   I was employed with the United States Army for 20 years				false

		2113						LN		82		5		false		            5      and with the Washington State Patrol for 25 years.				false

		2114						LN		82		6		false		            6  Q   All right.  And what did you do at the state patrol?				false

		2115						LN		82		7		false		            7  A   I was a trooper and on the road for a few years, and then				false

		2116						LN		82		8		false		            8      I was a trooper pilot for about 20 years.				false

		2117						LN		82		9		false		            9  Q   All right.  And when you were a trooper pilot, could you				false

		2118						LN		82		10		false		           10      tell us, were you ever under the supervision of				false

		2119						LN		82		11		false		           11      Lieutenant Nobach?				false

		2120						LN		82		12		false		           12  A   Yes, I was.				false

		2121						LN		82		13		false		           13  Q   And when was that?				false

		2122						LN		82		14		false		           14  A   I don't know the dates, but I know I was in the section				false

		2123						LN		82		15		false		           15      prior to him arriving, and I watched him move up through				false

		2124						LN		82		16		false		           16      the ranks as a trooper, a sergeant, and then lieutenant.				false

		2125						LN		82		17		false		           17  Q   All right.  Back in about May 18th, 2017, were you				false

		2126						LN		82		18		false		           18      interviewed by Washington State Patrol investigators?				false

		2127						LN		82		19		false		           19  A   I believe it was that time.				false

		2128						LN		82		20		false		           20          I do remember an interview with them though.				false

		2129						LN		82		21		false		           21          I was retired at the time.				false

		2130						LN		82		22		false		           22  Q   All right.  I am going to show you Exhibit No. 185, and				false

		2131						LN		82		23		false		           23      we have to search a bit for it.				false

		2132						LN		82		24		false		           24          If you look at the front of your books, they will				false

		2133						LN		82		25		false		           25      have the range for you.				false

		2134						PG		83		0		false		page 83				false

		2135						LN		83		1		false		            1          It's 185.				false

		2136						LN		83		2		false		            2          There is also two books-- one book behind you.				false

		2137						LN		83		3		false		            3  A   Okay.  This one I see it numbers up to 112.				false

		2138						LN		83		4		false		            4          I'm assuming we are looking for a different book				false

		2139						LN		83		5		false		            5      then?				false

		2140						LN		83		6		false		            6  Q   Yes.				false

		2141						LN		83		7		false		            7  A   Okay.  I see a book right back here, and--				false

		2142						LN		83		8		false		            8  Q   Okay.  If you'll turn to 185.				false

		2143						LN		83		9		false		            9          Just tell me if you recognize this as the statement				false

		2144						LN		83		10		false		           10      that you gave to the investigators on or about May 18th,				false

		2145						LN		83		11		false		           11      2017.				false

		2146						LN		83		12		false		           12  A   Yes, this is the interview I recall.				false

		2147						LN		83		13		false		           13  Q   All right.  And I'm going to ask you whether you were--				false

		2148						LN		83		14		false		           14      did you understand what you were being interviewed about?				false

		2149						LN		83		15		false		           15  A   Yes.				false

		2150						LN		83		16		false		           16  Q   Can you tell us?				false

		2151						LN		83		17		false		           17  A   It was-- they were investigating e-mail deletions by				false

		2152						LN		83		18		false		           18      Lieutenant Nobach, aviation section.				false

		2153						LN		83		19		false		           19  Q   All right.  And did you provide evidence?				false

		2154						LN		83		20		false		           20  A   Yes, I did.				false

		2155						LN		83		21		false		           21  Q   All right.  And--				false

		2156						LN		83		22		false		           22  A   Verbal evidence.				false

		2157						LN		83		23		false		           23  Q   And is this document a product of that investigation?				false

		2158						LN		83		24		false		           24  A   Yes, it is.				false

		2159						LN		83		25		false		           25  Q   Okay.  Now, we're not going to offer it into evidence,				false

		2160						PG		84		0		false		page 84				false

		2161						LN		84		1		false		            1      but we are going to talk about what you said, okay?				false

		2162						LN		84		2		false		            2  A   Okay.				false

		2163						LN		84		3		false		            3  Q   And then if you need to have me refresh your				false

		2164						LN		84		4		false		            4      recollection, we will do that.				false

		2165						LN		84		5		false		            5                         MR. SHERIDAN:  Unless Counsel would				false

		2166						LN		84		6		false		            6      like it admitted.				false

		2167						LN		84		7		false		            7                         MR. BIGGS:  Your Honor, there is a				false

		2168						LN		84		8		false		            8      motion in limine on that exact act that Counsel just				false

		2169						LN		84		9		false		            9      engaged in.				false

		2170						LN		84		10		false		           10          No, this is not an admissible document, and he				false

		2171						LN		84		11		false		           11      should not be inviting me to do so in front of the jury.				false

		2172						LN		84		12		false		           12                        THE COURT:  I expect Counsel to comply				false

		2173						LN		84		13		false		           13      with my pretrial orders.				false

		2174						LN		84		14		false		           14                        MR. SHERIDAN:  Of course, Your Honor.				false

		2175						LN		84		15		false		           15                        THE COURT:  I haven't had a chance to				false

		2176						LN		84		16		false		           16      look at the entire document, so I'm not really sure, but				false

		2177						LN		84		17		false		           17      you know what my orders are.				false

		2178						LN		84		18		false		           18                        MR. SHERIDAN:  Sure.				false

		2179						LN		84		19		false		           19  Q   (By Mr. Sheridan)  We will be using it to refresh your				false

		2180						LN		84		20		false		           20      recollection.				false

		2181						LN		84		21		false		           21  A   Okay.				false

		2182						LN		84		22		false		           22  Q   First of all, do you recall who interviewed you?				false

		2183						LN		84		23		false		           23  A   No.  I would have to look at the names on the--				false

		2184						LN		84		24		false		           24  Q   Why don't you look at the first paragraph and just, when				false

		2185						LN		84		25		false		           25      you're done looking, tell me if it refreshed your				false

		2186						PG		85		0		false		page 85				false

		2187						LN		85		1		false		            1      recollection.				false

		2188						LN		85		2		false		            2  A   Yes, it does.				false

		2189						LN		85		3		false		            3  Q   All right.  Can you tell us, who was the person that				false

		2190						LN		85		4		false		            4      interviewed you?				false

		2191						LN		85		5		false		            5  A   There was a Lieutenant Tyler Drake, and then there was				false

		2192						LN		85		6		false		            6      Detective Sergeant Ethan Wincoop (phonetic) and Sergeant				false

		2193						LN		85		7		false		            7      Metfeller (phonetic).				false

		2194						LN		85		8		false		            8  Q   All right.  Okay.  And did you talk to-- did you tell				false

		2195						LN		85		9		false		            9      them about your relationship with Lieutenant Nobach?				false

		2196						LN		85		10		false		           10  A   Yes, I did.				false

		2197						LN		85		11		false		           11  Q   All right.  And can you tell us, what did you tell them				false

		2198						LN		85		12		false		           12      about your knowledge about the e-mail deletion issue?				false

		2199						LN		85		13		false		           13  A   Well, I told them that I was upstairs in the pilot's				false

		2200						LN		85		14		false		           14      ready room at the computer, and I believe I was the only				false

		2201						LN		85		15		false		           15      one in the office there at the time.				false

		2202						LN		85		16		false		           16          I don't recall what I was doing on the computer, but				false

		2203						LN		85		17		false		           17      I remember Lieutenant Nobach entering the room and				false

		2204						LN		85		18		false		           18      standing behind me and telling me that I needed to delete				false

		2205						LN		85		19		false		           19      e-mails out of my-- the State account.				false

		2206						LN		85		20		false		           20  Q   And did he tell you why?				false

		2207						LN		85		21		false		           21  A   I don't recall, no.				false

		2208						LN		85		22		false		           22          I don't believe he did tell me.				false

		2209						LN		85		23		false		           23  Q   Did he tell you what e-mails he wanted deleted?				false

		2210						LN		85		24		false		           24  A   I believe it was all of them.				false

		2211						LN		85		25		false		           25  Q   Okay.  And did he tell you how to go about it?				false

		2212						PG		86		0		false		page 86				false

		2213						LN		86		1		false		            1  A   Yes, he did.				false

		2214						LN		86		2		false		            2          He showed me how to do it.				false

		2215						LN		86		3		false		            3  Q   And do you have any recollection of what it was you were				false

		2216						LN		86		4		false		            4      deleting?				false

		2217						LN		86		5		false		            5  A   Well, I don't-- you mean in terms of specific e-mails?				false

		2218						LN		86		6		false		            6  Q   No, like accounts.				false

		2219						LN		86		7		false		            7  A   Oh, just all e-mails that were the State-related e-mails				false

		2220						LN		86		8		false		            8      that were in my account.				false

		2221						LN		86		9		false		            9  Q   Okay.  And did he tell you how to-- did he talk to you				false

		2222						LN		86		10		false		           10      about deleting any other files?				false

		2223						LN		86		11		false		           11  A   I don't recall, no.				false

		2224						LN		86		12		false		           12           Just e-mails is what I remember.				false

		2225						LN		86		13		false		           13  Q   All right.  Did he tell you whether or not it was				false

		2226						LN		86		14		false		           14      important to do it soon?				false

		2227						LN		86		15		false		           15  A   He didn't need to tell me.  It was pretty obvious that				false

		2228						LN		86		16		false		           16      this was going to be done now and there was urgency--				false

		2229						LN		86		17		false		           17                        MR. BIGGS:  Objection, Your Honor.				false

		2230						LN		86		18		false		           18      This witness is testifying about somebody else's state of				false

		2231						LN		86		19		false		           19      mind.				false

		2232						LN		86		20		false		           20                        THE COURT:  Overruled.				false

		2233						LN		86		21		false		           21  Q   (By Mr. Sheridan)  So did he come to you at all about any				false

		2234						LN		86		22		false		           22      Public Records Act disclosures?				false

		2235						LN		86		23		false		           23  A   No.				false

		2236						LN		86		24		false		           24  Q   Okay.  And how long did you stand together, in terms of				false

		2237						LN		86		25		false		           25      doing-- accomplishing the e-mail deletion?				false

		2238						PG		87		0		false		page 87				false

		2239						LN		87		1		false		            1  A   I don't remember how long it took.				false

		2240						LN		87		2		false		            2          It took a few minutes at least.				false

		2241						LN		87		3		false		            3  Q   Did he look-- did he watch you do it?				false

		2242						LN		87		4		false		            4  A   He was watching, yes.				false

		2243						LN		87		5		false		            5          He was standing over my left shoulder watching me				false

		2244						LN		87		6		false		            6      delete them and then explaining to me how to delete them				false

		2245						LN		87		7		false		            7      not only from the "deleted" account or whatever you want				false

		2246						LN		87		8		false		            8      to-- tab or whatever, but he also explained how to go				false

		2247						LN		87		9		false		            9      into what was called "recovery mode" and how to delete				false

		2248						LN		87		10		false		           10      them out of there.				false

		2249						LN		87		11		false		           11  Q   Okay.  And why did you listen to him?  Why did you do it?				false

		2250						LN		87		12		false		           12  A   He's my boss, and I know not to question him or go				false

		2251						LN		87		13		false		           13      against what he's telling me to do.				false

		2252						LN		87		14		false		           14  Q   Okay.  Can you tell us, did you tell the investigators				false

		2253						LN		87		15		false		           15      anything about what Lieutenant Nobach had said he would				false

		2254						LN		87		16		false		           16      do when he became a lieutenant?				false

		2255						LN		87		17		false		           17                        MR. BIGGS:  Objection, please.  This				false

		2256						LN		87		18		false		           18      is wholly irrelevant, and it's obviously hearsay.				false

		2257						LN		87		19		false		           19                        THE COURT:  Well, it's an admission by				false

		2258						LN		87		20		false		           20      party opponent.				false

		2259						LN		87		21		false		           21                        MR. BIGGS:  If it's the right kind of				false

		2260						LN		87		22		false		           22      statement.				false

		2261						LN		87		23		false		           23                        THE COURT:  But I am just wondering if				false

		2262						LN		87		24		false		           24      we-- based on the motion in limine, if it goes to that or				false

		2263						LN		87		25		false		           25      not.				false

		2264						PG		88		0		false		page 88				false

		2265						LN		88		1		false		            1                        MR. SHERIDAN:  I am limiting it to				false

		2266						LN		88		2		false		            2      what was said to the investigator.				false

		2267						LN		88		3		false		            3                        THE COURT:  Members of the Jury, let's				false

		2268						LN		88		4		false		            4      take a couple of minutes, and we'll be back.				false

		2269						LN		88		5		false		            5                        COURT BAILIFF:  Please rise for the				false

		2270						LN		88		6		false		            6      jury.				false

		2271						LN		88		7		false		            7                                           (Jury exits.)				false

		2272						LN		88		8		false		            8                        THE COURT:  Thank you.  Please be				false

		2273						LN		88		9		false		            9      seated.				false

		2274						LN		88		10		false		           10          So I don't know if-- what he said he wanted to do				false

		2275						LN		88		11		false		           11      afterwards, but I just want to make sure that you are				false

		2276						LN		88		12		false		           12      aware that I have precluded any kind of other bad				false

		2277						LN		88		13		false		           13      incidents or any other bad traits or character of				false

		2278						LN		88		14		false		           14      Lieutenant Nobach.				false

		2279						LN		88		15		false		           15          You are restricted to only testify about the-- and I				false

		2280						LN		88		16		false		           16      don't know how much of this you know, but the e-mails,				false

		2281						LN		88		17		false		           17      which apparently you do know about, the breast-rubbing				false

		2282						LN		88		18		false		           18      incident that has been referred to, and the King air				false

		2283						LN		88		19		false		           19      instance, but nothing else.				false

		2284						LN		88		20		false		           20                        MR. SHERIDAN:  Your Honor, I can make				false

		2285						LN		88		21		false		           21      an offer of proof.				false

		2286						LN		88		22		false		           22                        THE COURT:  Go ahead.				false

		2287						LN		88		23		false		           23                        MR. SHERIDAN:  Do you have it in front				false

		2288						LN		88		24		false		           24      of you, the exhibit?				false

		2289						LN		88		25		false		           25                         THE COURT:  Yes.				false

		2290						PG		89		0		false		page 89				false

		2291						LN		89		1		false		            1                         MR. SHERIDAN:  If you look at page--				false

		2292						LN		89		2		false		            2      let me find it--				false

		2293						LN		89		3		false		            3                        THE COURT:  Is that clear?				false

		2294						LN		89		4		false		            4                        MR. BIGGS:  Yes, Your Honor.				false

		2295						LN		89		5		false		            5                         THE COURT:  No personal opinions about				false

		2296						LN		89		6		false		            6      of what you think of him, of Lieutenant Nobach.				false

		2297						LN		89		7		false		            7                        MR. SHERIDAN:  So this is simply what				false

		2298						LN		89		8		false		            8      he told the investigators.				false

		2299						LN		89		9		false		            9                        THE COURT:  Which page?				false

		2300						LN		89		10		false		           10                        MR. SHERIDAN:  And it's Page 3, and				false

		2301						LN		89		11		false		           11      it's Line No. 9.				false

		2302						LN		89		12		false		           12                        THE COURT:  Line 9?				false

		2303						LN		89		13		false		           13                        MR. SHERIDAN:  Yeah.				false

		2304						LN		89		14		false		           14          He said-- he told-- Lieutenant Nobach said, "I can't				false

		2305						LN		89		15		false		           15      wait until I'm running this place because I'm going to				false

		2306						LN		89		16		false		           16      crush people," which is consistent with other testimony				false

		2307						LN		89		17		false		           17      that we've already received about how he can make people				false

		2308						LN		89		18		false		           18      fail their flight by speeding things up, so it's a				false

		2309						LN		89		19		false		           19      statement he made to an investigator, so that means that				false

		2310						LN		89		20		false		           20      the State was on notice that this was another thing that				false

		2311						LN		89		21		false		           21      he had done in evaluating--				false

		2312						LN		89		22		false		           22                        THE COURT:  That's not the issue				false

		2313						LN		89		23		false		           23      though.				false

		2314						LN		89		24		false		           24                         MR. BIGGS:  No, Your Honor, this				false

		2315						LN		89		25		false		           25      happened years, years earlier, before he was a sergeant,				false

		2316						PG		90		0		false		page 90				false

		2317						LN		90		1		false		            1      before he was a lieutenant.				false

		2318						LN		90		2		false		            2          It's clearly to go to his character.				false

		2319						LN		90		3		false		            3          That's the only reason for putting this in, and it's				false

		2320						LN		90		4		false		            4      not admissible--				false

		2321						LN		90		5		false		            5                         UNIDENTIFIED SPEAKER:  I disagree,				false

		2322						LN		90		6		false		            6      Your Honor.				false

		2323						LN		90		7		false		            7                        THE COURT:  I appreciate that you				false

		2324						LN		90		8		false		            8      disagree, but I just want to hear from the lawyers.				false

		2325						LN		90		9		false		            9          Tell me why this is not a violation of the motion in				false

		2326						LN		90		10		false		           10      limine-- not a violation, but why is this not character				false

		2327						LN		90		11		false		           11      evidence?				false

		2328						LN		90		12		false		           12                        MR. SHERIDAN:  Because we've already--				false

		2329						LN		90		13		false		           13      remember that the issue really, for the jury, is who are				false

		2330						LN		90		14		false		           14      you going to believe, that he is the type of person who				false

		2331						LN		90		15		false		           15      would actually retaliate against a person for getting				false

		2332						LN		90		16		false		           16      him-- for talking about the sexual harassment, is he				false

		2333						LN		90		17		false		           17      inclined to do that behavior?				false

		2334						LN		90		18		false		           18          We already got the testimony in that he is the type				false

		2335						LN		90		19		false		           19      of person who believes that he can-- he can bury another				false

		2336						LN		90		20		false		           20      pilot by speeding up, because that's what he's alleged to				false

		2337						LN		90		21		false		           21      have done.				false

		2338						LN		90		22		false		           22          This is a statement that he made to investigators in				false

		2339						LN		90		23		false		           23      2017, so this is something that-- that means the State				false

		2340						LN		90		24		false		           24      had on their plate, as far as evaluating this case when				false

		2341						LN		90		25		false		           25      it went forward, about-- and so it is relevant.				false

		2342						PG		91		0		false		page 91				false

		2343						LN		91		1		false		            1          It is relevant to how he is inclined to act in				false

		2344						LN		91		2		false		            2      this-- it's a statement he made, so it is an admission of				false

		2345						LN		91		3		false		            3      a party opponent--				false

		2346						LN		91		4		false		            4                        THE COURT:  Right.  That's not the				false

		2347						LN		91		5		false		            5      issue though.				false

		2348						LN		91		6		false		            6           I mean, just because it's an admission by a party				false

		2349						LN		91		7		false		            7      opponent doesn't mean that it's admissible.				false

		2350						LN		91		8		false		            8          I mean, there are--				false

		2351						LN		91		9		false		            9                        MR. SHERIDAN:  So long as it's				false

		2352						LN		91		10		false		           10      relevant, right, and we think it is.				false

		2353						LN		91		11		false		           11                        MR. BIGGS:  Your Honor--				false

		2354						LN		91		12		false		           12                        THE COURT:  Mr. Biggs?				false

		2355						LN		91		13		false		           13                        MR. BIGGS:  We just heard the exact				false

		2356						LN		91		14		false		           14      words out of Counsel's mouth that are not allowed.				false

		2357						LN		91		15		false		           15          "This shows he's the type of person to do this,"				false

		2358						LN		91		16		false		           16      that is what the evidence rules do not allow, and that is				false

		2359						LN		91		17		false		           17      why they have these rules.				false

		2360						LN		91		18		false		           18          Most of what's in this document is not admissible,				false

		2361						LN		91		19		false		           19      it's hearsay.				false

		2362						LN		91		20		false		           20          It's somebody telling their version of certain				false

		2363						LN		91		21		false		           21      things.				false

		2364						LN		91		22		false		           22           This is not a party, the man who is sitting here.				false

		2365						LN		91		23		false		           23                        THE COURT:  No, but your client's				false

		2366						LN		91		24		false		           24      statement is an admission by party opponent.				false

		2367						LN		91		25		false		           25                        MR. BIGGS:  If it's the right kind of				false

		2368						PG		92		0		false		page 92				false

		2369						LN		92		1		false		            1      statement.  It has to be otherwise admissible, and it's				false

		2370						LN		92		2		false		            2      not.				false

		2371						LN		92		3		false		            3           Your Honor, this is exactly why we have motions in				false

		2372						LN		92		4		false		            4      limine.				false

		2373						LN		92		5		false		            5           If you recall, before we did voir dire, they said,				false

		2374						LN		92		6		false		            6      "Oh, I don't want you calling my client-- I don't want				false

		2375						LN		92		7		false		            7      you characterizing him."				false

		2376						LN		92		8		false		            8          This is exactly what Counsel is trying to do here.				false

		2377						LN		92		9		false		            9                        MR. SHERIDAN:  That actually is				false

		2378						LN		92		10		false		           10      exactly the difference.				false

		2379						LN		92		11		false		           11          If I were to say, "Wasn't he the kind of person that				false

		2380						LN		92		12		false		           12      would try to crush people," then that would be 404(a),				false

		2381						LN		92		13		false		           13      but if it comes out of his mouth, then it's-- 404(a) is				false

		2382						LN		92		14		false		           14      not-- it has nothing to do with it, and it shows his				false

		2383						LN		92		15		false		           15      mental state, and that's all appropriate.				false

		2384						LN		92		16		false		           16                        THE COURT:  So character evidence is				false

		2385						LN		92		17		false		           17      admissible when it goes to an essential element of the				false

		2386						LN		92		18		false		           18      claim or defense.				false

		2387						LN		92		19		false		           19          Please explain to me how "I can't wait until I'm				false

		2388						LN		92		20		false		           20      running this place because I'm going to crush people,"				false

		2389						LN		92		21		false		           21      how that goes to an element or a defense of this				false

		2390						LN		92		22		false		           22      particular case?				false

		2391						LN		92		23		false		           23                        MR. SHERIDAN:  It's an intent.				false

		2392						LN		92		24		false		           24          See, in these kind of cases, it is--				false

		2393						LN		92		25		false		           25                        THE COURT:  Don't tell me about these				false

		2394						PG		93		0		false		page 93				false

		2395						LN		93		1		false		            1      kind of cases.				false

		2396						LN		93		2		false		            2          In this case.				false

		2397						LN		93		3		false		            3                        MR. SHERIDAN:  It almost never happens				false

		2398						LN		93		4		false		            4      that people say what they think.				false

		2399						LN		93		5		false		            5          People don't use the "N" word now.  They think it.				false

		2400						LN		93		6		false		            6      They don't use it.				false

		2401						LN		93		7		false		            7          This fellow talked about how he was going to manage,				false

		2402						LN		93		8		false		            8      and then he managed that way, so the words aren't 404(a)				false

		2403						LN		93		9		false		            9      because these are his words.				false

		2404						LN		93		10		false		           10          It's not-- it's not character if I say something,				false

		2405						LN		93		11		false		           11      right?				false

		2406						LN		93		12		false		           12          It's character if I try to-- if I try to put in				false

		2407						LN		93		13		false		           13      testimony from somebody else about how he behaves, right?				false

		2408						LN		93		14		false		           14                        THE COURT:  So why do you want this				false

		2409						LN		93		15		false		           15      statement, "I'm going to crush people," if it's not for				false

		2410						LN		93		16		false		           16      character?				false

		2411						LN		93		17		false		           17                        MR. SHERIDAN:  Because this is an				false

		2412						LN		93		18		false		           18      intent element.				false

		2413						LN		93		19		false		           19          This shows his intent.				false

		2414						LN		93		20		false		           20          It's how he views leadership.				false

		2415						LN		93		21		false		           21          Remember, he got written up for poor leadership?				false

		2416						LN		93		22		false		           22          This is like right on point about what kind of				false

		2417						LN		93		23		false		           23      leader he intended to be and became, so that's why, Your				false

		2418						LN		93		24		false		           24      Honor.				false

		2419						LN		93		25		false		           25          It's not 404(a) at all because it's not an opinion.				false

		2420						PG		94		0		false		page 94				false

		2421						LN		94		1		false		            1      It's a statement, and it's a statement of a party				false

		2422						LN		94		2		false		            2      opponent, so it totally should come in.				false

		2423						LN		94		3		false		            3                        MR. BIGGS:  Your Honor, you also have				false

		2424						LN		94		4		false		            4      to do the balancing test, probative value versus				false

		2425						LN		94		5		false		            5      prejudice, which they lose badly on that level as well.				false

		2426						LN		94		6		false		            6          He's trying to show character.				false

		2427						LN		94		7		false		            7           This is before he was even a leader, so this has				false

		2428						LN		94		8		false		            8      nothing to do with the case, Your Honor.				false

		2429						LN		94		9		false		            9                        THE COURT:  When was this statement				false

		2430						LN		94		10		false		           10      made?				false

		2431						LN		94		11		false		           11                        MR. BIGGS:  When they were troopers				false

		2432						LN		94		12		false		           12      together, before he became a sergeant, before he became a				false

		2433						LN		94		13		false		           13      lieutenant.				false

		2434						LN		94		14		false		           14                        THE COURT:  Just because a party makes				false

		2435						LN		94		15		false		           15      a statement doesn't make it automatically admissible.				false

		2436						LN		94		16		false		           16          I am not going to allow this questioning, so I am				false

		2437						LN		94		17		false		           17      going to sustain the objection.				false

		2438						LN		94		18		false		           18                        MR. SHERIDAN:  All right.  Then I have				false

		2439						LN		94		19		false		           19      no further questions of this witness.				false

		2440						LN		94		20		false		           20                        THE COURT:  Have we lost my bailiff?				false

		2441						LN		94		21		false		           21          Mary, could you please bring in the jury?				false

		2442						LN		94		22		false		           22                              (Pause in the proceedings.)				false

		2443						LN		94		23		false		           23                         COURT BAILIFF:  All rise.				false

		2444						LN		94		24		false		           24                                           (Jury enters.)				false

		2445						LN		94		25		false		           25                         THE COURT:  Thank you.  Please be				false

		2446						PG		95		0		false		page 95				false

		2447						LN		95		1		false		            1      seated.				false

		2448						LN		95		2		false		            2          Mr. Sheridan?				false

		2449						LN		95		3		false		            3                        MR. SHERIDAN:  Yes.  Thank you.				false

		2450						LN		95		4		false		            4          No further questions.				false

		2451						LN		95		5		false		            5                        THE COURT:  Mr. Biggs?				false

		2452						LN		95		6		false		            6                         MR. BIGGS:  Thank you, Your Honor.  I				false

		2453						LN		95		7		false		            7      have precious little time.  I will see if I can't get				false

		2454						LN		95		8		false		            8      through this with your assistance.				false

		2455						LN		95		9		false		            9                           CROSS-EXAMINATION				false

		2456						LN		95		10		false		           10      BY MR. BIGGS:				false

		2457						LN		95		11		false		           11  Q   You would agree with me, wouldn't you, Lieutenant Nobach				false

		2458						LN		95		12		false		           12      is an excellent pilot?				false

		2459						LN		95		13		false		           13  A   Yes.				false

		2460						LN		95		14		false		           14  Q   And you would agree with me he's a smart man, an				false

		2461						LN		95		15		false		           15      intelligent man?				false

		2462						LN		95		16		false		           16  A   Yes.				false

		2463						LN		95		17		false		           17  Q   And you're friends with him, aren't you, with the				false

		2464						LN		95		18		false		           18      plaintiff?				false

		2465						LN		95		19		false		           19  A   I am friends with whom?				false

		2466						LN		95		20		false		           20  Q   The plaintiff, Mr. Santhuff.				false

		2467						LN		95		21		false		           21  A   Yes.				false

		2468						LN		95		22		false		           22  Q   And you've talked to him as recently as a couple weeks				false

		2469						LN		95		23		false		           23      ago when he asked you to talk to his counsel about this				false

		2470						LN		95		24		false		           24      case?				false

		2471						LN		95		25		false		           25  A   Yes.				false

		2472						PG		96		0		false		page 96				false

		2473						LN		96		1		false		            1  Q   And you did that?				false

		2474						LN		96		2		false		            2  A   Yes, I did.				false

		2475						LN		96		3		false		            3  Q   And let's go-- you retired from the patrol as a trooper,				false

		2476						LN		96		4		false		            4      right?				false

		2477						LN		96		5		false		            5  A   Yes.				false

		2478						LN		96		6		false		            6  Q   You never were promoted to sergeant, to lieutenant--				false

		2479						LN		96		7		false		            7  A   Correct.				false

		2480						LN		96		8		false		            8  Q   Okay.  And this deleting e-mails business, your testimony				false

		2481						LN		96		9		false		            9      today is you don't recall when it happened, right?				false

		2482						LN		96		10		false		           10  A   Correct.				false

		2483						LN		96		11		false		           11  Q   You don't know what year it was?				false

		2484						LN		96		12		false		           12  A   Correct.				false

		2485						LN		96		13		false		           13  Q   You don't know if it was long before you retired or				false

		2486						LN		96		14		false		           14      sometime before that?				false

		2487						LN		96		15		false		           15  A   Well, it was before I retired.				false

		2488						LN		96		16		false		           16  Q   But you don't know if it was a little bit before or a lot				false

		2489						LN		96		17		false		           17      before you retired?				false

		2490						LN		96		18		false		           18  A   Well, I guess it would depend on how you would define "a				false

		2491						LN		96		19		false		           19      little bit" or "a lot."				false

		2492						LN		96		20		false		           20  Q   When Lieutenant Nobach talked to you about deleting				false

		2493						LN		96		21		false		           21      e-mails, you would agree with me that he did not tell you				false

		2494						LN		96		22		false		           22      why?				false

		2495						LN		96		23		false		           23           He didn't tell you, "We have to do this for X				false

		2496						LN		96		24		false		           24      reason"?				false

		2497						LN		96		25		false		           25  A   Correct.				false

		2498						PG		97		0		false		page 97				false

		2499						LN		97		1		false		            1  Q   Okay.  And you don't know what e-mails were deleted?				false

		2500						LN		97		2		false		            2          I mean, you don't know what was in them, right?				false

		2501						LN		97		3		false		            3  A   I don't recall what was in them.				false

		2502						LN		97		4		false		            4          It was just all the e-mails.				false

		2503						LN		97		5		false		            5  Q   So you can't tell us today that there was any topic, any				false

		2504						LN		97		6		false		            6      problem that was trying to be hidden?				false

		2505						LN		97		7		false		            7  A   I don't recall what was in the e-mails, correct.				false

		2506						LN		97		8		false		            8  Q   Okay.  Let me ask you this:				false

		2507						LN		97		9		false		            9          Did you fly mayday flights in 2013?				false

		2508						LN		97		10		false		           10  A   I don't recall.				false

		2509						LN		97		11		false		           11          I flew a mayday flight, I recall, but when it was, I				false

		2510						LN		97		12		false		           12      don't remember.				false

		2511						LN		97		13		false		           13  Q   Okay.  So you can't tell us if you flew 2013, 2014, 2015?				false

		2512						LN		97		14		false		           14  A   Not without looking at my logbook.				false

		2513						LN		97		15		false		           15  Q   Okay.  And you can't tell us, can you, whether there are				false

		2514						LN		97		16		false		           16      any public records requests in 2013 or 2014 or 2015?				false

		2515						LN		97		17		false		           17  A   I wouldn't be able to tell you that either, correct.				false

		2516						LN		97		18		false		           18  Q   So you can't tell me whether any mayday flights coincide				false

		2517						LN		97		19		false		           19      with any records requests?				false

		2518						LN		97		20		false		           20  A   Correct.				false

		2519						LN		97		21		false		           21  Q   But you can recall, can't you, that before May, in 2014,				false

		2520						LN		97		22		false		           22      there was a huge event that happened to the state, right?				false

		2521						LN		97		23		false		           23  A   Before 2014?				false

		2522						LN		97		24		false		           24  Q   Right.				false

		2523						LN		97		25		false		           25          Did you find yourself working the Oso mudslide				false

		2524						PG		98		0		false		page 98				false

		2525						LN		98		1		false		            1      situation?				false

		2526						LN		98		2		false		            2  A   No.				false

		2527						LN		98		3		false		            3  Q   Okay.  When was that?				false

		2528						LN		98		4		false		            4  A   I don't recall.				false

		2529						LN		98		5		false		            5  Q   Okay.  You didn't fly then?				false

		2530						LN		98		6		false		            6  A   No.				false

		2531						LN		98		7		false		            7  Q   Okay.  Were you involved with e-mail clearing during that				false

		2532						LN		98		8		false		            8      process?				false

		2533						LN		98		9		false		            9  A   I don't remember when the e-mails were deleted.				false

		2534						LN		98		10		false		           10          That's what I'm trying to--				false

		2535						LN		98		11		false		           11  Q   Okay.  Do you recall that because of the Oso volume of				false

		2536						LN		98		12		false		           12      data, there's a lot of e-mail being relied on,				false

		2537						LN		98		13		false		           13      communications, rapport, photos, videos-- the e-mails				false

		2538						LN		98		14		false		           14      were getting backed up and clogged.				false

		2539						LN		98		15		false		           15           Do you remember that?				false

		2540						LN		98		16		false		           16                         MR. SHERIDAN:  Objection to the				false

		2541						LN		98		17		false		           17      testimony; not foundation.				false

		2542						LN		98		18		false		           18                         THE WITNESS:  I wasn't involved in-- I				false

		2543						LN		98		19		false		           19      don't know.  I have no idea--				false

		2544						LN		98		20		false		           20                        THE COURT:  One moment, please.  Let				false

		2545						LN		98		21		false		           21      me issue--				false

		2546						LN		98		22		false		           22                         THE WITNESS:  Sorry.				false

		2547						LN		98		23		false		           23                         THE COURT:  What was your objection?				false

		2548						LN		98		24		false		           24                        MR. SHERIDAN:  Objection; no				false

		2549						LN		98		25		false		           25      foundation for that.				false

		2550						PG		99		0		false		page 99				false

		2551						LN		99		1		false		            1                        THE COURT:  Overruled.				false

		2552						LN		99		2		false		            2           Please ask the question again.				false

		2553						LN		99		3		false		            3                        THE WITNESS:  I have no ideas how many				false

		2554						LN		99		4		false		            4      e-mails were sent or where they were being sent to,				false

		2555						LN		99		5		false		            5      whether it was clogging up the IT system or not.				false

		2556						LN		99		6		false		            6          I wasn't involved in IT.				false
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            1           THURSDAY, SEPTEMBER 10, 2020; SEATTLE, WASHINGTON

            2                              <<<<<< >>>>>>

            3                         COURT BAILIFF:  Superior Court is now

            4      in session with the Honorable Mafe Rajul now presiding.

            5                        THE COURT:  My understanding is that

            6      we have some people appearing via Zoom, Mary?

            7                        COURT BAILIFF:  Yes.

            8                        THE COURT:  All right.  For those of

            9      you who are appearing via Zoom, I just need to tell you

           10      that you are not allowed to record the proceedings.

           11          The only record that we keep is the record that is

           12      made in the court, so you are prohibited from recording

           13      the proceedings.

           14          You are also prohibited from taking screenshots of

           15      the-- whatever you see, which would really just be the

           16      witness.

           17          Any violation of my court order could result in

           18      sanctions and being held in contempt, so please do not do

           19      that.

           20          All right.  I received this morning a motion on

           21      behalf of the plaintiff, in light of the testimony by

           22      Assistant Chief Alexander yesterday about a report that

           23      Ms. Biscay had made to Assistant Chief Alexander with

           24      respect to Detective Santhuff commenting on her teenage

           25      daughters.
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            1          Did Defense receive that?

            2                        DEFENSE:  We did, Your Honor.

            3                        THE COURT:  I am not going to rule on

            4      it right now because I do want the defense to respond.

            5          Today is Thursday, so I-- we can-- I can rule on it

            6      next week.

            7          Do you think that you can give me a response by

            8      Monday morning?

            9                        DEFENSE:  Yes, we can, Your Honor.

           10                        THE COURT:  Does that work,

           11      Mr. Sheridan?

           12                        MR. SHERIDAN:  Yes.

           13                        THE COURT:  You don't need a ruling

           14      right now?

           15                         MR. SHERIDAN:  No, we don't.  Thank

           16      you.

           17                        THE COURT:  Okay.  My understanding is

           18      there was an issue with respect to exhibits?

           19          I don't know what the issue is.

           20                        MR. SHERIDAN:  That was me.

           21           Apparently there was two 263s.  That's--

           22                        THE COURT:  Did you receive--

           23                        MR. SHERIDAN:  It's just a simple

           24      matter to correct it.

           25                        THE COURT:  So it wasn't what has been
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            1      admitted or anything?

            2                        MR. SHERIDAN:  Greg?

            3                        MR. GLOVER:  Your Honor, yesterday you

            4      approved 206-- the first page of 206 to be Exhibit No.

            5      263, and then in my list 263 is the redacted HRD

            6      document, and the Court has that as 263 in the ShareFile.

            7                        THE COURT:  So we admitted Page 1 of

            8      Exhibit No. 206 as 263?

            9                        MR. GLOVER:  Yes, and there was

           10      already a 263 for the plaintiff.

           11                        THE COURT:  Which one was 263?  I

           12      didn't have a 263.

           13                        COURT BAILIFF:  The exhibit list says

           14      263 was admitted as a WSP special op division

           15      organizational chart.

           16                        THE COURT:  Right, so which is what--

           17                        MR. SHERIDAN:  I think perhaps we are

           18      mistaken because we had marked something 263 that when

           19      you corrected us and made it 262--

           20                        THE COURT:  Correct.

           21                         MR. SHERIDAN:  Maybe that's it.

           22          In any case, we can figure this out between now

           23      and-- there's no rush to figure it out.

           24                        THE COURT:  All right.  Mary, could

           25      you please just send the parties, unless you already did,
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            1      the exhibits that Terra (phonetic) has?

            2                        ALL:  She has.

            3                        THE COURT:  Okay.  Because what Terra

            4      has matches what I have been writing down, so that's two

            5      people that have the same information.

            6                        MR. SHERIDAN:  Fair enough.

            7                        THE COURT:  All right.  Anything else

            8      before we bring in the jury?

            9                        MR. SHERIDAN:  The only thing we ask

           10      is that this witness ought not to be questioned on the

           11      daughters by either side.

           12          That's about it.

           13                        THE COURT:  Any objection?  Any issue?

           14                        MR. MARLOW:  Next witness is Captain

           15      Saunders.

           16                        MR. SHERIDAN:  Saunders, correct.

           17                        MR. MARLOW:  I have no objection to

           18      that, Your Honor.

           19                        THE COURT:  All right.

           20                        MR. MARLOW:  With regard to the

           21      exhibits for Saunders, I have no objection to any of

           22      them, other than Mr. Sheridan and I have discussed 222.

           23      I don't see the relevancy to that.

           24          Of the exhibits they have given us a heads-up to, I

           25      don't have an objection to any of them.
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            1                        THE COURT:  222?

            2                        MR. MARLOW:  222.

            3                        THE COURT:  Thanks for the heads-up.

            4                         MR. MARLOW:  That's the internal on

            5      Lieutenant Sharp.  I just don't understand the relevance.

            6                              (Pause in the proceedings.)

            7                                       (Jury enters.)

            8                         COURT BAILIFF:  All rise for the Jury.

            9                        THE COURT:  Thank you.  Please be

           10      seated.

           11          Good afternoon, Members of the Jury.

           12          I hope that you had a pleasant morning and that it

           13      wasn't too smoky for you.

           14          Mr. Sheridan, are you ready to call your next

           15      witness?

           16                        MR. SHERIDAN:  Yes.  Plaintiff calls--

           17                        THE COURT:  Oh, hold on a second.

           18                                  (Pause in the proceedings.)

           19                        THE COURT:  All right.  Can you please

           20      call your next witness.

           21                        MR. SHERIDAN:  Plaintiff calls Mike

           22      Saunders.

           23          Sir, please step up this way, and the witness seat

           24      is actually over here.

           25      /////
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            1      MICHAEL SAUNDERS,       having been first duly sworn

            2                              by Judge Rajul, testified as

            3                              follows:

            4                        THE COURT:  Please be seated.

            5          I am going to ask you to please remove your face

            6      covering so that the jury can see your face on testimony.

            7          Mr. Sheridan?

            8                           DIRECT EXAMINATION

            9      BY MR. SHERIDAN:

           10  Q   Please state your full name.

           11  A   Michael Saunders.

           12  Q   And Mr. Saunders, you are retired from the Washington

           13      State Patrol; are you not?

           14  A   Yes, I am.

           15  Q   When did you retire?

           16  A   July 2019.

           17  Q   And before you retired, what position did you have?

           18  A   I was a captain in OPS professional standards, internal

           19      affairs.

           20  Q   Okay.  And that was for about the three years before you

           21      retired, right?

           22  A   Yes.

           23  Q   And did you retire in 2019?

           24  A   Yes.

           25  Q   All right.  So in 2016 you were the head of internal
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            1      affairs?

            2  A   Yes.

            3  Q   And as such, you were the head of investigations,

            4      internal investigations, right?

            5  A   I had lieutenants that oversaw the internal affairs.

            6          I was the OPS commander, so I was in charge of the

            7      office of professional standards.

            8          The lieutenants oversaw the investigations more

            9      directly than me.

           10  Q   Okay.  It was your organization that conducted the

           11      investigations?

           12  A   Yes.

           13  Q   All right.

           14                                  (Phone interruption.)

           15                        THE COURT:  Everybody, please make

           16      sure your phones are turned off or muted.  I just heard a

           17      beep.  Sorry.

           18  Q   (By Mr. Sheridan)  okay.  So you oversaw all of the

           19      administrative investigations that took place in the

           20      state patrol, correct?

           21  A   Yes.

           22  Q   Okay.  And then you were also what's called a standards

           23      officer, right?

           24  A   Yes.

           25  Q   And tell the jury, if you would, what a standards officer
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            1      is.

            2  A   A standards officer has concurrence authority on all of

            3      the cases that occur that are investigated by the patrol,

            4      so there's a captain usually who is in charge of an

            5      employee.  When that investigation is completed, the

            6      captain and I would confer about the discipline that

            7      would take place or no discipline, if it was appropriate,

            8      but I had concurrence authority, so we had to be in

            9      agreement on that.

           10  Q   And concurrence authority means that you sort of get a

           11      vote in what to do with a particular employee when OPS

           12      has done an investigation?

           13  A   Yes.

           14  Q   And so basically it's you and the appointing authority

           15      making the decision, correct?

           16  A   Say it again.

           17  Q   It's typically you and the appointing authority-- the

           18      person in the chain of command who is considered the

           19      appointing authority for the person being investigated?

           20  A   That's true, but I was familiar-- as a standards officer,

           21      I was familiar with all of the discipline that was issued

           22      statewide to all of our employees, so I oversaw all the

           23      discipline to make sure that somebody in Walla Walla

           24      received the same discipline as somebody in Seattle for

           25      the same type of defense, so I would apply that kind of
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            1      standard to it.

            2  Q   But concurrence authority only pertained to

            3      discipline-related investigations conducted by your

            4      office?

            5  A   No.  The majority of the investigations were actually

            6      conducted in the field by the chain of command over the

            7      employee.

            8  Q   Well, it's true, is it not, that you would have

            9      concurrence authority on all the discipline that was

           10      issued as a result of those investigations, meaning your

           11      investigations?

           12  A   No, I had concurrence on all investigations that were

           13      administrative through the office of professional

           14      standards.

           15  Q   Okay.

           16  A   So OPS would initiate an investigation for a class-- a

           17      district commander or division commander, a lot of times

           18      those investigations would be completed in the field.

           19          They would come back to OPS where the commander and

           20      I would make a decision on discipline.

           21  Q   Okay.  All right.  And so you-- but you wouldn't have the

           22      same vote, you wouldn't have the same right to, say,

           23      escalate up to the next level for things that were not

           24      investigated by you?

           25          For example, let's be specific, with regard to the
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            1      interactions between Lieutenant Nobach and Ms. Biscay,

            2      the breast-rubbing incident, that never got investigated,

            3      right?

            4  A   Yes, it did.

            5  Q   Not by you?

            6  A   No.

            7  Q   No, and when you say, "Yes, it did," you mean that there

            8      was an investigation conducted by Chief Alexander?

            9  A   Captain Alexander at the time, yes.

           10  Q   Oh, Captain Alexander?

           11  A   Yes.

           12  Q   Right.

           13          So you did not interview witnesses and your people

           14      didn't, correct?

           15  A   Not for the sexual harassment complaint that originally

           16      came in.

           17  Q   Right.

           18          Because it was not-- it had not been elevated by

           19      Alexander to either a preliminary investigation by you

           20      folks or an administrative investigation by you folks?

           21  A   Well, no, I wouldn't say it was his decision.  It was our

           22      decision.

           23          We talked about it jointly.

           24  Q   Well, you may have talked about it jointly, but this was

           25      not exercising your concurrence authority, correct?
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            1  A   Yes, it was.

            2  Q   Okay.  So let's take a look at-- you gave a deposition in

            3      this case under oath; did you not?

            4  A   Yes.

            5  Q   All right.  And let's take a look at that deposition.

            6                        MR. SHERIDAN:  Your Honor, I seek to

            7      publish the deposition of Mike Saunders.

            8                        THE COURT:  Are you doing the video

            9      like yesterday?

           10                        MR. SHERIDAN:  Yes, assuming we are

           11      ready to go.  I am checking right now.

           12                        THE COURT:  Okay.  Members of the

           13      Jury, you will now be given testimony from a deposition.

           14          A deposition is testimony of a witness taken under

           15      oath outside of the courtroom.

           16          The oath is administered by an authorized person who

           17      records the testimony word for word.

           18          Depositions are taken in the presence of lawyers for

           19      all parties.

           20          The deposition will be presented by video.

           21           Insofar as possible, you must consider this form of

           22      testimony in the same way that you consider the testimony

           23      of witnesses who are present in the courtroom.

           24          You must decide how believable the testimony is and

           25      what value to give to it.
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            1          A copy of the deposition will not be admitted into

            2      evidence and will not go to the jury room with you.

            3  Q   (By Mr. Sheridan)  We are going to be looking at Page 7,

            4      Line No. 17 to Page 8, Line No. 18.

            5          Can you give us a layperson understanding of what it

            6      means to have concurrence authority?

            7  A   So the appointing authority, as a decision-maker on an

            8      administrative case-- usually that's the district

            9      division commander that oversees the division the

           10      employee is assigned to.

           11          Concurrence authority, I would have to agree with

           12      the level of discipline that was being issued to the

           13      employee as a result of an investigation.

           14          What that looked like, I would usually go back and

           15      look at a standard, look at similar like cases and see

           16      what type of discipline was issued in those cases, the

           17      idea being that discipline is issued fairly across the

           18      state for like violations.

           19  Q   All right.  And does that mean that every form of

           20      discipline comes across-- came across your desk at the

           21      time that you held that position?

           22  A   Well, every form of discipline that was a result of an

           23      administrative investigation.

           24          District division commanders still had the latitude

           25      to issue certain levels of discipline outside of the
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            1      administrative investigation process, but when things

            2      rose to a certain level, they would come to my office.

            3          There was some discretion there by the district or

            4      division commander on how they proceeded with violations

            5      they may have identified.

            6  Q   Okay.  So every form of discipline that was investigated,

            7      you have concurrent authority for, correct?

            8  A   Yes.

            9  Q   And there's no policy or procedure that says you have

           10      concurrent authority for things that don't reach OPS

           11      investigations, correct, no document, no policy, no

           12      procedure--

           13  A   I don't agree with you.

           14          I think you are really taking it out of context,

           15      what we're saying here.

           16  Q   Well, let's see--

           17  A   I mean, you asked me if there was an investigation.  I

           18      said there was.

           19  Q   Every form of discipline that was a result of an

           20      administrative investigation-- that's a term of art,

           21      isn't it, "administrative investigation"?

           22  A   Yes.

           23  Q   That's when you actually send your people out to

           24      interview witnesses, and they do it-- they record the

           25      interview, there's two people doing it.  That's an
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            1      administrative investigation, right?

            2  A   Sure.

            3  Q   Okay.  So now though you are telling us that pretty much

            4      every investigation, like the investigation that you say

            5      was done by Captain Alexander, would require concurrent

            6      authority, right?

            7  A   I'm not really sure where you're coming from on that.

            8          Administrative investigations-- I don't think that I

            9      ever said it was exclusive to simply administrative

           10      investigations, but Captain Alexander did an

           11      investigation, and then he came and conferred with me.

           12          Given the information that he provided to me, if I

           13      didn't agree with the path that he was going down, we

           14      would have elevated that to the assistant chief.

           15  Q   But that's inconsistent with what you just said, isn't

           16      it?

           17          Every form of discipline that was a result of an

           18      administrative investigation is when you had concurrent

           19      authority, correct?

           20  A   That's what I said there, yes.

           21  Q   Okay.

           22  A   I didn't say that was exclusive to--

           23  Q   So show us, if you would, sir-- show us, if you would, or

           24      refer us to a policy-- we will look it up.

           25          Find a policy or procedure that says you had
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            1      concurrent authority when the appointing authority kept

            2      the case and didn't give it to OPS.

            3          Point to any authority you know of.

            4           We'll find it.  We'll look it up.

            5  A   Well, it's been a while since I've looked at a policy

            6      manual, so you are going to have to forgive me for not

            7      being able to quote a policy for you.

            8  Q   Fair enough.

            9  A   I will tell you that probably almost on a daily basis I

           10      had commanders come to me and talk to me about different

           11      issues that they were looking at and asking me if it's

           12      something that should be elevated to an OPS

           13      administrative investigation.

           14  Q   Now, the jury has seen some of the policies and

           15      procedures for doing investigations.

           16          They've seen the flowchart that talks about what to

           17      do.

           18          If this was a real investigation, there would have

           19      been a case log, right?

           20  A   Not necessarily.

           21  Q   And there would have been an IIR (phonetic), right?

           22  A   Not necessarily.

           23  Q   And when you say he did an investigation, tell us

           24      everything you think he did to investigate.

           25  A   He talked to other employees, he talked to the
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            1      lieutenant, I believe.

            2          He did his own local investigation within the

            3      aviation section, asked questions and got things to the

            4      point where he was satisfied.

            5  Q   Well, who did he talk to and when did he talk to them?

            6  A   I don't have that information right in front of me, so I

            7      can't tell you that.

            8  Q   Okay--

            9                        THE COURT:  Let me stop you for a

           10      second, Mr. Sheridan.

           11          We have two people that have joined the courtroom

           12      via Zoom, and--

           13                        COURT BAILIFF:  Just wait a second.

           14                        THE COURT:  Sorry, Mr. Sheridan.

           15                        MR. SHERIDAN:  Should I continue?

           16                        THE COURT:  No.  Wait.

           17          We have a couple more people that have joined via

           18      Zoom, and I just want to tell you that you are prohibited

           19      from recording the proceeding through-- that you are

           20      watching via Zoom, and you are not to take screenshots of

           21      the screen either.

           22           A violation of my court order is basis for

           23      sanctions, and you could be held in contempt.

           24          Thank you.

           25          Please proceed.
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            1  Q   (By Mr. Sheridan)  Okay.  So you didn't-- you say that

            2      there was an investigation conducted.

            3          Do you consider it to be a preliminary investigation

            4      or an administrative investigation that you say that

            5      Chief Alexander conducted?

            6  A   I would consider it to be a local investigation at his

            7      level.

            8  Q   Local investigation?

            9          That's not in the investigative manual.

           10  A   Yeah, you can't define every single situation in the

           11      world, but this is common practice in any law enforcement

           12      agency and any organization outside of law enforcement.

           13          When allegations are made about somebody, somebody

           14      collects some initial information to determine what they

           15      need to do about that situation.

           16          That's exactly what Captain Alexander did.

           17  Q   Sir, isn't it true that the whole purpose of the

           18      investigative manual is to instill confidence in the

           19      public that the Washington State Patrol is fairly and

           20      openly investigating claims of wrongdoing and that

           21      there's nothing being done in a sneaky way or an

           22      inappropriate way, right?

           23  A   That's one of the purposes.

           24  Q   So that's why they have specific procedures-- would you

           25      agree with me, sir--
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            1  A   No, that's not why they have specific procedures.

            2          I said that's one of the reasons.

            3  Q   You jumped in too fast.  I am asking you a different

            4      question.

            5          Would you agree with me that if a policy or a

            6      procedure says "shall," it must be done?

            7  A   Yes.

            8  Q   And if it says "may," then it may or may not be done,

            9      right?

           10  A   Correct.

           11  Q   So all we have to do, as consumers, is we have to look at

           12      your policies and procedures and see which says "shall"

           13      and which doesn't, and we will know what the policies and

           14      procedures are regarding investigations, correct?

           15  A   Yes, and you are going to talk to me about how it says

           16      that you shall do an investigation, but that

           17      investigation-- the level of the investigation is not

           18      defined.

           19  Q   Let me understand this, sir.

           20          You had-- you were the top fellow in charge of

           21      investigations in 2016 and 2017, right?

           22  A   Yes.

           23  Q   And what you just told us, basically that is how

           24      investigations were conducted during the time you were in

           25      charge, that there could be ones that were sort of
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            1      neither preliminary nor administrative; "local" you

            2      called them, right?

            3  A   What is your question?

            4  Q   This is how you ran your department, correct?

            5          Let's face it, what you just said, you're speaking

            6      for a position that you held at the time, right?

            7          You were the head of OPS?

            8  A   Yes, I was.

            9  Q   So your view is that people can investigate sort of--

           10      outside of the procedures.  It's small.  It's local.

           11           That's how the office was run during the time you

           12      were there?

           13  A   The office wasn't run the way you're implying whatsoever.

           14          Any matter-- any allegation taken against a state

           15      patrol employee was taken very seriously.

           16          It was never made into something small and brushed

           17      under the rug or anything like that, at least not that

           18      I'm aware of.

           19  Q   Well--

           20  A   Especially allegations of sexual abuse or sexual assault

           21      or sexual harassment.

           22          I mean, that's ridiculous to think that we would

           23      just not take a serious look at that.

           24  Q   Okay.  Well-- it's true, is it not, that because an 095

           25      was issued to Lieutenant Nobach, that pretty much ended
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            1      the opportunity to consider more serious discipline

            2      because of his union status?

            3  A   Yeah, there's a lot of union rules that interact with

            4      that, but it also ended the behavior too, I might point

            5      out.

            6  Q   So you're agreeing with me?  You agree, that's what it

            7      did?

            8  A   Right.

            9          Once the 095 is issued by union rules, we couldn't

           10      take any other form of discipline, but if you're

           11      suggesting that that was a way to avoid having to take a

           12      firmer position on this, I would say you're definitely

           13      wrong.

           14  Q   All right.  You didn't do any investigation-- your office

           15      didn't do any investigation of the breast-rubbing matter,

           16      right?

           17  A   On the sexual harassment complaint?

           18  Q   Yes.

           19  A   No.

           20  Q   And the only place you got your facts as to what happened

           21      was from Johnny Alexander talking to you and telling you?

           22  A   Yes.

           23  Q   You didn't talk to-- your people didn't talk to any

           24      witnesses, right?

           25  A   Right.
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            1  Q   You don't really know who he interviewed-- as you sit

            2      here today, you don't know who he interviewed and who he

            3      didn't interview, right?

            4  A   Yes.

            5  Q   You do?

            6  A   I don't know specifically who he interviewed, but I know

            7      he interviewed people and did his job.

            8  Q   Okay.  Got it.

            9          Now, also, you understood from your conversation

           10      with Captain Alexander that the facts were pretty much

           11      uncontested, right?

           12  A   What facts?

           13  Q   Oh, meaning that Nobach admitted what he did, he admitted

           14      that she came up behind him and moved her breasts behind

           15      his head, touching the back of his head?

           16  A   I'm not sure what he did--

           17                        MR. MARLOW:  I am going to object.

           18      That mischaracterizes Alexander's testimony.

           19                        THE COURT:  I am going to sustain the

           20      objection.

           21          Rephrase the question.

           22                         MR. SHERIDAN:  Sure.

           23  Q   (By Mr. Sheridan)  Okay.  It's true, is it not, that you

           24      were told that-- you were told by Alexander that Brenda

           25      Biscay came up behind Jim Nobach, while he was seated at
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            1      his desk, with Trooper Santhuff in the room, and she

            2      basically rubbed her breasts on the back of his head?

            3  A   Yes.

            4  Q   Okay.  Fair enough.

            5          And also on the back of his head or his shoulders,

            6      right?

            7  A   Yeah, the general area, yes.

            8  Q   And it's true, is it not, that the way-- that in terms of

            9      how you determined what happened-- you didn't determine

           10      what happened.

           11          Captain Alexander did and told you.

           12  A   I'm sorry, could you repeat that one more time?

           13  Q   Sure.

           14          You made no decision as to whether the events

           15      actually occurred, correct?

           16  A   I believed that what occurred-- what he told me occurred

           17      occurred because I believe that he's a very forthright,

           18      honest individual.

           19  Q   You mean Captain Alexander?

           20  A   Yes.

           21  Q   Got it.

           22          Now, a preliminary investigation is basically

           23      designed to see, first, does the claim involve a

           24      Washington State Patrol employee, right?

           25  A   Yes.
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            1  Q   And second, if everything is true, does it look like

            2      there's a claim, right?

            3  A   Sure.

            4  Q   Okay.  And so, for example, if somebody-- a civilian

            5      raised a complaint saying that they were arrested and the

            6      handcuffs were too tight, that would be an example of

            7      something that there would be no claim because that's

            8      sort of the nature of being handcuffed?

            9  A   No, there's still a method of accountability for that,

           10      still an investigation is done by the supervisor.

           11  Q   Okay.  All right.  Let's take a break and look at Page

           12      34, Line No. 12, Exhibit No. 221.

           13  A   I would stay away from that one, but more-- how about the

           14      example of "He put handcuffs on me and they hurt"?

           15  Q   Fair enough.

           16  A   So that might be a complaint that we would receive that

           17      we would look at initially and say, "Okay.  That's

           18      consistent with our expectations because you were under

           19      arrest.  Unfortunately they do hurt, but that's a result

           20      of being arrested."

           21          That's what we expect our employees to do.

           22  Q   So that would be an example where the preliminary

           23      investigation sort of reveals there's no case?

           24  A   No, your terms aren't correct, so I guess I am not going

           25      to agree with you on that one because we are not doing a
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            1      preliminary investigation on a use of force for

            2      handcuffs.  We are doing what's called a-- what we call a

            3      FLUP (phonetic), which is what a fleet loss-- loss of

            4      equipment, use of force pursuit file, basically, that we

            5      create electronically.

            6          That's reviewed by a district commander.

            7           Eventually it's reviewed by me after the supervisor

            8      takes a look at it.

            9  Q   Okay.  It's true also, is it not, sir, that in cases

           10      where 095s are going to be issued, you folks don't really

           11      get involved?

           12  A   If an 095 is going to be issued?

           13  Q   Yeah.

           14  A   Well, a district commander or a supervisor has the

           15      ability to issue an 095 if they feel it's appropriate,

           16      but there would be 095s that would be issued occasionally

           17      as a result of an OPS administration-- investigation.

           18  Q   Okay.  Agreed.

           19          If you do an investigation, then you would become

           20      involved even in the fact that-- at the conclusion of the

           21      investigation the person who alledgedly did the wrong--

           22      if they got an 095, you folks would be looking at it,

           23      right?

           24  A   Yes.

           25  Q   But if someone is issued an 095 and there has not been an
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            1      investigation, you would stay out of it?

            2  A   Yes.

            3  Q   Okay.  And as a matter of fact, when an appointing

            4      authority, like, in this case, Captain Alexander, issues

            5      an 095, you are not going to overrule them because really

            6      that's his territory and those are his people, right?

            7  A   Not necessarily.

            8  Q   Okay.

            9  A   In a case like this where you have allegations of sexual

           10      harassment, again, if I felt that it needed to be

           11      elevated, I would take that up with the assistant chief,

           12      if Captain Alexander and I couldn't agree.

           13  Q   Okay.  But it's true, is it not, and tell me if I'm

           14      wrong, you and Captain Alexander decided there wasn't

           15      sexual harassment?

           16  A   No.  We knew there was sexual harassment.

           17  Q   "We" did?

           18  A   Yeah.

           19  Q   Tell us about it.

           20          You knew there was sexual harassment, you and the

           21      chief, Chief Alexander, right?

           22  A   Yes.

           23  Q   Tell us, what did you think was sexual harassment?

           24  A   Captain Alexander looked into it.

           25          Like I said, he did his investigation, he determined
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            1      that it was systemic within the whole aviation section,

            2      that there were many people participating in that type of

            3      behavior.

            4  Q   Who?

            5  A   I don't know all his employees.

            6  Q   But I guess you're assuming that Captain Alexander

            7      interviewed those folks to make that determination,

            8      right?

            9          I mean, there's only 11 there, right?

           10  A   I know that Captain Alexander did an investigation at the

           11      level he felt was appropriate to come to that conclusion.

           12  Q   And the conclusion was sexual harassment?

           13  A   It did occur.

           14  Q   Okay.

           15  A   I would agree with him on that.

           16  Q   Okay.  So your understanding of the facts is that there

           17      was sexual harassment, and you say that you had the

           18      authority to go higher if you can't get concurrence.

           19          If there's an entire section, the aviation section

           20      in this case, that apparently has pervasive sexual

           21      harassment, why would you not want a thorough

           22      investigation to be done through your office where the

           23      rules apply?

           24  A   This was more a lack of leadership, and I don't mean to

           25      offend Lieutenant Nobach, but there was a culture that
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            1      had manifested within the aviation section where many

            2      employees, including Trooper Santhuff, were participating

            3      in inappropriate behavior.

            4  Q   You got that Santhuff--

            5  A   No-- well, yeah, when we talked, you know, however many

            6      years ago it was--

            7  Q   Yeah.  So now you don't remember anyone's name except

            8      Trooper Santhuff; is that right?

            9  A   I dealt with complaints from Trooper Santhuff quite a

           10      bit, so I do remember his name.

           11  Q   So now it's part of your testimony that he was part of

           12      the problem back in 2016, right, this sexual harassment

           13      problem, right?

           14  A   That he had participated in those types of activities,

           15      yes.

           16  Q   That's nowhere in your deposition or anything written

           17      down; would you agree?

           18  A   I have no idea.

           19  Q   Well, you never wrote down anything about this being a

           20      hostile work environment with sexual harassment that

           21      apparently was pervasive and included Trooper Santhuff,

           22      right?

           23  A   I didn't write down much about this one at all because it

           24      didn't come to me for an OPS investigation.

           25  Q   Okay.  But-- I'm right, am I not, that if it's sexual
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            1      harassment, this is a major offense, "major"?

            2  A   Yes.

            3  Q   So a major offense, you wouldn't let a captain just say,

            4      "I'm going to keep this in-house," when it's pervasive.

            5      You would do something about it, right?

            6  A   I wouldn't, but Captain Alexander did.

            7  Q   I thought you could overrule him or take it up to the

            8      next level if it was an 095?

            9  A   I could if I disagreed with his actions, but I agreed--

           10  Q   So you thought it was a good idea that in this pervasive

           11      environment of sexual harassment, involving, for all we

           12      know, all 11 people that work there, you thought it was a

           13      good idea to just let the captain handle it and not even

           14      develop an official record, through interviews and

           15      following the investigative procedures that you would

           16      follow--

           17  A   There was a record.

           18          He dealt with the leadership of Lieutenant Nobach,

           19      the 095.

           20          It was clearly documented there.

           21          His expectations were stated and the unit was--

           22      participated in sexual harass ment training because it

           23      was systemic within the unit.

           24  Q   And the way you knew it was systemic within the unit is

           25      because that's what he told you?
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            1  A   Yes.

            2  Q   Okay.  You have no personal knowledge?

            3  A   No.

            4  Q   Okay.  And you're okay with a major-- you agree that

            5      sexual harassment is a major offense, right?

            6  A   Yes.

            7  Q   You have to say it so she can-- so it's audible.

            8  A   Yes.

            9  Q   Thank you.

           10           But it's your position, as you sit here today, that

           11      even though it's a major offense, it was okay to deal

           12      with it simply through 095s?

           13  A   The biggest violation out of this was the fact that there

           14      was a lack of leadership in the unit preventing this from

           15      happening.

           16          This type of behavior was accepted, and Lieutenant

           17      Nobach was responsible for that.

           18          Lieutenant Nobach was counseled.

           19          Captain Alexander stated his expectations very

           20      clearly in the 095 and said, "This will stop"-- don't

           21      quote me.  I don't know exactly what he said in the 095.

           22      I haven't seen it for a while, but he put an immediate

           23      stop to the behavior, and then he provided training to

           24      the whole unit that addressed this problem.

           25          When you have a whole unit that is participating in
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            1      this kind of behavior, and they're all accepting of this

            2      behavior, how do you hold one person accountable for

            3      those actions?

            4          First of all, it was Lieutenant Nobach who was

            5      sitting there when the other gal came up behind him and

            6      actually committed what I would call the sexual

            7      harassment.  He was a recipient of it.

            8          All that being said, it was under his leadership,

            9      and he should have made it stop immediately.

           10          It should have never gotten to the point where it

           11      was.

           12  Q   You're parroting what you were told by Alexander, right,

           13      because you have no personal knowledge of anything?

           14  A   I am giving you my personal opinion based on the

           15      information that he provided to me when he investigated

           16      it at his level.

           17  Q   So what do you think the worst event that happened in

           18      that unit was, the worst event?

           19  A   I don't know.

           20  Q   You don't know, and you don't know if the worst event was

           21      the breast-touching incident.  There could have been

           22      something worse, correct?

           23  A   There could have been.

           24  Q   And the only way to find that out would be to actually

           25      interview people that worked there, right?
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            1  A   Yes.

            2  Q   And that was not done, right?

            3  A   Correct.

            4  Q   And that was fully-- with your full agreement?

            5  A   Yes.

            6  Q   Okay.

            7  A   Had we had a victim that stepped forward, we would have

            8      done something probably more in-depth, I guess.

            9  Q   That's an interesting point.

           10          "If I had a victim come forward, I would have done

           11      something more," right?

           12          How do you go about finding if there are other

           13      victims?  What do you do?

           14          You do an investigation, right?

           15          And you interview the witnesses--

           16                         MR. MARLOW:  I will object.

           17           If he could ask one question and allow the witness

           18      to answer, then maybe--

           19                        THE COURT:  One question at a time.

           20                    MR. SHERIDAN:  Sorry.

           21  Q   (By Mr. Sheridan)  Isn't it true that the way you find

           22      out if there are other victims, is you do an

           23      investigation, you follow the rules, you send in two

           24      people at a time, you record the statements, and then you

           25      make a decision as to what needs to be done to Lieutenant
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            1      Nobach, not before--

            2  A   If you're looking for additional victims, that would be

            3      the way to go, yes, but in this case we didn't have

            4      anybody who appeared to be victims.

            5  Q   How do you know that?

            6  A   Because everybody was actively participating in this kind

            7      of behavior and laughing about it.

            8  Q   How do you know that?

            9  A   Because that's what Captain Alexander told me.

           10  Q   Right.

           11  A   Yeah.

           12  Q   In 2016 you were a public official, correct, under the

           13      whistleblower code?

           14  A   "A public official under the whistleblower code"?

           15  Q   Yes.

           16  A   I'm not sure.

           17          I know that whistleblower complaints were handled

           18      through our human resources division.

           19  Q   Well, for whistleblower complaints pertaining to, what,

           20      retaliation, were handled through them?

           21  A   Would be handled through HR, yes, human resources.

           22  Q   You held-- what was your job title gain, sir?

           23  A   I was commander of the office of professional standards.

           24  Q   Okay.  And you were identified as a public official,

           25      right?
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            1  A   I don't know.

            2           I guess I considered myself a public official the

            3      minute I became a trooper, but I don't know what your

            4      definition is, so I don't know.

            5  Q   Well, we talked about this during your deposition, didn't

            6      we?

            7  A   I don't remember.

            8  Q   Okay.

            9  A   I bet you do.

           10  Q   Let's take a look at-- let's take a look at Exhibit

           11      No. 113.

           12          It might be over there to your right, sir.

           13          It would be a full book, Exhibit No. 113.

           14          I will look over here and see if I see it.

           15                        THE COURT:  While you do that, there

           16      have been additional people that have joined the Zoom

           17      meeting.

           18          I just want to instruct you that you are prohibited

           19      from recording the proceedings in any way.  We can only

           20      have one official record.

           21          You are also prohibited from taking screenshots of

           22      the screen that show the witness.

           23          Any violation of my order is basis for being held in

           24      contempt and sanctions.

           25                        THE WITNESS:  It looks like 113 is
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            1      split between two books.

            2          What page are you going to?

            3  Q   (By Mr. Sheridan)  I think you can stick with that one

            4      and we'll be okay.

            5  A   Okay.

            6  Q   Sir, if you will go to Page 166.

            7  A   I don't think my page numbers aren't matching yours.

            8  Q   Okay.  I'm going to take a look and see.

            9  A   I am looking at a general order for the patrol.

           10          Is that what you're looking at?

           11  Q   Yeah, I need to get you to the chapter.

           12          It is Chapter 8.

           13          From there we will go to 166.

           14  A   So I'm still in 113, right?

           15  Q   Yeah, 113.

           16          Go to Chapter 8.

           17  A   I am still on general orders in 113.

           18  Q   Flip about halfway through.

           19           You will see it is divided up by chapters.

           20          There was a time you were familiar with this book,

           21      right?

           22  A   Yeah, more familiar than I am now.

           23  Q   Okay.

           24  A   So I don't have a 166.

           25  Q   Look for the chapters first, and you will see there's
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            1      Chapter 1, 2, 3, 4.

            2          I can take it from you and help you, if need be.

            3  A   Okay.  There's no 166, but I think I'm getting close to

            4      what you're looking at.

            5          Are you looking at the rules of conduct?

            6                        THE COURT:  Captain Saunders, I saw

            7      you looking over at the other screen.

            8          There is a screen right behind you, if that's

            9      easier.

           10                        MR. SHERIDAN:  Thank you.  That is

           11      easier.

           12                        THE WITNESS:  What I have here in 113

           13      isn't matching what you have.

           14  Q   (By Mr. Sheridan)  I don't think you're in Chapter 8.

           15          If you'll look at the screen, sir, it will make it a

           16      lot easier.

           17          This is Chapter 8 under "Rules of conduct," and it

           18      say, "Methods of submitting a whistleblower complaint,"

           19      okay.

           20          If you look at Item 1, one way is it could be

           21      reported to the state auditor's office, and you

           22      understood that, correct?

           23  A   Mm-hm.

           24  Q   That's a "yes"?

           25  A   Yes.
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            1  Q   Thank you.

            2          And then on No. 2, "The following are methods for

            3      reporting or submitting a whistleblower complaint," and

            4      it says, "A, directly to the agency designee."

            5          Were you the agency designee, sir?

            6  A   No.  That would have been Dr. Lastimado in human

            7      resources.

            8  Q   Okay.  So it says--

            9  A   "Lastimado."

           10  Q   It says the agency designee includes the deputy chief.

           11          In 2016, who was the deputy chief?

           12  A   Randy Drake.

           13  Q   Randy Drake--

           14  A   I'm sorry, he was assistant chief.  There wasn't a deputy

           15      chief.

           16  Q   Okay.  All right.

           17          And who was the commander of the office of

           18      professional standards?

           19  A   That was me.

           20  Q   Okay.  So this policy is the policy that was in place --

           21      it's already been admitted -- in 2016?

           22  A   Okay.

           23  Q   So would you agree sir, that assuming that's right, you

           24      were an agency designee?

           25  A   It appears I was one of the designees, yes.
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            1  Q   All right.  And you did-- basically from March on, you

            2      had received the information about the report from

            3      Trooper Santhuff regarding the breast-rubbing incident,

            4      right?

            5  A   Yes.

            6  Q   And you considered that to be or at the time you

            7      considered him to be the whistleblower, correct?

            8  A   I didn't give it much thought, but yes, I would say he

            9      was the whistleblower.

           10  Q   And he was a whistleblower, and you received the

           11      complaint, and in your mind the behavior of Lieutenant

           12      Nobach was gross mismanagement, right?

           13  A   Yes.

           14  Q   Okay.  All right.

           15  A   But it was already being addressed through HRD.

           16  Q   Well, you don't know that either, do you, sir?

           17  A   Yes.

           18  Q   So it's fair to say that you did nothing with this

           19      information, in terms of reporting it to the state

           20      auditor, right?

           21  A   No.

           22           HRD did that, I said.

           23  Q   How do you know that they reported it?

           24  A   Because I talked to Captain Travis Mathesen, who oversees

           25      Dr. Lastimado in the human resources division, and
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            1      confirmed that they did that.

            2  Q   So you actually ensured that the whistleblower complaint

            3      filed or stated by Trooper Santhuff, you ensured that it

            4      got to where it was supposed to go?

            5  A   Yes.

            6  Q   And so you are sure that based on your conversation with

            7      Mathesen, that his subordinate passed that complaint on

            8      to the state auditor?

            9  A   I was told he did.

           10  Q   Perfect.  Thank you.  Okay.  And I gather then because

           11      you had done your bit, you had no further-- you took no

           12      further action regarding investigating or anything like

           13      that?

           14  A   I think we've already said that, yes.

           15  Q   Okay.  And it's true, is it not, that if Trooper Santhuff

           16      was in a hostile environment himself, that was not

           17      something that your organization dealt with, right?

           18  A   No, it would be.

           19  Q   It would be?

           20  A   Yeah, if there was retaliation or a hostile work

           21      environment, that's something that we could potentially

           22      investigate.

           23  Q   Okay.  Well, you became aware of such a complaint, right?

           24  A   Yes.

           25  Q   Okay.  When was that?
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            1  A   I can't quote dates to you, but it was after the sexual

            2      harassment complaint.

            3  Q   Okay.  And you learned that Trooper Santhuff had

            4      basically told, I guess, Captain Alexander and ultimately

            5      the information came to you, that he felt that Nobach was

            6      retaliating against him for having reported the

            7      breast-rubbing incident, right?

            8  A   Yes.

            9  Q   Okay.  Now, I am going to ask you, do you have Exhibit

           10      No. 98 handy?

           11          I will take a look here.

           12          I think you probably have it, sir.

           13  A   These?

           14  Q   No.

           15          It would be one of these.

           16          It would be a black one as well.

           17  A   It's 164-- 113, 164, 227, 245, 260, 261, and 113.

           18  Q   113, yes-- well, I have-- I am going to take some of

           19      these back from you, sir, if I may, and perhaps I can

           20      find them.

           21  A   There is one back here that is 43 to 112--

           22  Q   There we go.  Thank you.

           23           Okay.  Do you have it in front of you, sir?

           24  A   Yes.

           25  Q   This is a--
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            1                        MR. SHERIDAN:  This is admitted,

            2      right?

            3                        THE COURT:  No.

            4                        MR. SHERIDAN:  Oh, it's not.  Okay.

            5  Q   (By Mr. Sheridan)  This is a document that Ryan Santhuff

            6      wrote around October 20th and sent to your subordinate,

            7      Bruce Maier; is it not?

            8  A   I don't know which page you're referring to yet.

            9  Q   98.  I'm sorry.

           10  A   98?

           11  Q   Yes, please.

           12          Okay.  It's a couple pages.

           13          Just take a moment to look at it.

           14  A   Okay.

           15  Q   And this document came into your possession on October

           16      25th; did it not?

           17  A   October 25th?

           18  Q   Yeah.

           19          Do you have a recollection-- you have a recollection

           20      of having read this document; do you not?

           21  A   Yes.

           22  Q   Fair enough.

           23          All right.  Just so we can nail down when you got

           24      it, I have a document here that I think may refresh your

           25      recollection.
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            1          I'm going to have it marked and then show it to you

            2      and just have you look at it, but don't say anything.

            3                        THE COURT:  Is that a new exhibit?

            4                        MR. SHERIDAN:  yeah.

            5                        THE COURT:  Does Defense have a copy

            6      of it?

            7                        MR. SHERIDAN:  yes.

            8                        THE COURT:  So this would be 264.

            9                        MR. SHERIDAN:  264.  Thank you.

           10          I am going to hand the witness what's been marked

           11      for identification as Exhibit No. 264.

           12  Q   (By Mr. Sheridan)  What I'm doing here is seeking to

           13      refresh your recollection, so I want you to look at the

           14      top header and then look at the document, and then I'm

           15      going to ask you the question whether or not this

           16      refreshes your recollection as to when you received the

           17      document.

           18  A   So this came to me from Bruce Maier on the 21st of

           19      October.

           20  Q   Okay.

           21  A   2016.

           22  Q   Fair enough.

           23          Thanks very much.

           24          Let me take that back, and I will just put that over

           25      here.
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            1          21st, got it.

            2          All right.  And when you got this document, I gather

            3      you read it?

            4  A   Yes.

            5  Q   All right.  And did you direct a certain action be taken

            6      as a result of this document?

            7  A   I believe we completed a preliminary investigation.

            8  Q   And what was the subject matter of the investigation?

            9  A   Retaliation.

           10  Q   Okay.

           11  A   Harassment.

           12  Q   Is it fair to say that would have been in the October

           13      timeframe?

           14  A   Yes.

           15  Q   Okay.

           16  A   I would hope so.

           17  Q   Okay.  And let me check something real quick.

           18          I would like, if you would, to take a look at-- let

           19      me just see.

           20          I am on the first page, and I'm at the top of-- I'm

           21      at the top of the second paragraph.

           22  A   Okay.

           23  Q   And--

           24                         MR. SHERIDAN:  Oh, I should offer

           25      this.
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            1          Plaintiff offers Exhibit No. 98.

            2                        THE COURT:  Any objection?

            3                        MR. MARLOW:  This witness can't

            4      authenticate this document, Your Honor, so yes.

            5           Objection; authentication.

            6                        THE COURT:  I got confused between 264

            7      and 98, whether he recognized it or not.  Sorry.

            8  Q   (By Mr. Sheridan)  I will just clarify.

            9          You recognize that memo from Trooper Santhuff, and

           10      you read it, right?

           11  A   Yes, e-mail-- I don't know if this is exactly the one,

           12      but I'm assuming it is, so yes.

           13                        THE COURT:  All right.  Exhibit No. 98

           14      is admitted.

           15                        MR. SHERIDAN:  Thank you.

           16                                (Exhibit No. 98 admitted

           17                                 into evidence.)

           18  Q   (By Mr. Sheridan)  Now, let's look at the top-- the first

           19      sentence of the second paragraph.

           20                        MR. SHERIDAN:  May it be published?

           21                        THE COURT:  Yes.

           22                        MR. SHERIDAN:  Thank you.

           23  Q   (By Mr. Sheridan)  Look at the first sentence of the

           24      second paragraph.

           25  A   Yes.
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            1  Q   He writes, "At the beginning of our meeting on October

            2      3rd"-- and he's writing to Sergeant Maier, your

            3      investigator, right?

            4  A   Right.

            5  Q   He says, "At the beginning of our meeting on October 3rd,

            6      you asked me if I knew why we were having a meeting.  I

            7      told you I believed it was regarding the deletion of

            8      e-mails to avoid a pending public disclosure request.

            9          "You advised I was incorrect and the meeting was

           10      about two issues filed in an IIR by Captain Alexander."

           11          It goes on from there.

           12          You became aware in this document that there was

           13      also a question of-- an allegation of deleting e-mails to

           14      avoid a public records disclosure, correct?

           15  A   I'm sorry, I was still reading.

           16          Could you ask me one more time?

           17  Q   Oh, sure.

           18          It's true, is it not, that in reading this document,

           19      you became aware that not only had Trooper Santhuff

           20      complained that he was being retaliated against by

           21      Nobach, but also he complained that there was a 2014

           22      incident involving a King airplane that was not made

           23      available to the governor.

           24          You understood that from reading this, right?

           25  A   No, I didn't see that as a complaint.
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            1          He said he believed it was regarding the deletion of

            2      the e-mails to avoid a public disclosure request.

            3          That's not a complaint.  To me that's something that

            4      he believed they were meeting about, apparently.

            5  Q   Okay.  So when you read this about the e-mails-- you

            6      understood the other two things needed investigating,

            7      right?

            8  A   Yes.

            9  Q   Okay.  But it's your testimony that in reading this about

           10      "I believed it was regarding the deletion of e-mails to

           11      avoid a pending public disclosure request," you didn't

           12      take that as a complaint?

           13  A   No.

           14  Q   Okay.  And now, if you would, turn over to the next page.

           15          The top paragraph-- the top full paragraph begins,

           16      "Although not associated with the IIR, we also discussed

           17      further unethical and potentially criminal behavior

           18      regarding deletion of e-mail to avoid pending public

           19      disclosure requests, possible mayday requests.

           20          "I explained an incident where Lieutenant Nobach

           21      advised the pilots of a public disclosure request that

           22      was coming, and he said he needed us to delete our

           23      e-mails to prevent disclosure.

           24          "Lieutenant Nobach instructed all the pilots to log

           25      into the e-mail accounts, delete our 'deleted' folder and
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            1      showed us how to access an e-mail recovery folder and

            2      delete those also.

            3          "Trooper Noll also remembers the incident and

            4      believes the public disclosure request pertains to the

            5      mayday protest"-- it goes on.

            6          Sir, is it your testimony that after reading this,

            7      you still didn't think it was a complaint?

            8  A   Well, I don't know where in the timeline we investigated

            9      this, but we did investigate this allegation.

           10          I don't know if it was before this letter, if it was

           11      already in progress, or if it was initiated afterwards,

           12      but--

           13  Q   It's true that it wasn't investigated until 2017, right?

           14  A   I don't know.

           15          I would have to see the documents, to be honest with

           16      you.

           17  Q   Can you think of any business reason for delaying the

           18      investigation of this e-mail claim?

           19  A   Any business reason to delay it?

           20  Q   Yes, to not-- because-- I mean, there was an

           21      investigation regarding King air, there was an

           22      investigation regarding retaliation, but there was no

           23      investigation of this destruction of e-mail issue at the

           24      time.

           25          I'm asking whether you know whether there was a
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            1      business reason for delay.

            2  A   Well, there's not enough information in the two

            3      paragraphs that we have gone over for me to investigate

            4      it.

            5  Q   Isn't it though the responsibility of you and your

            6      subordinates, when you get something that is a complaint,

            7      that you are supposed to start a case log and just give

            8      it an IRR (sic.) and make decisions from there?

            9  A   An "IIR."

           10           Not necessarily.

           11          We provide the information to the district commander

           12      or division commander, in this case, and he makes the

           13      decision on whether he wants to move forward with the

           14      complaint.

           15  Q   "Whether he wants"-- I'm sorry?

           16  A   To move forward with the complaint.

           17  Q   And who was that?

           18  A   That was Captain Alexander, I believe.

           19  Q   So this was given to Captain Alexander to make a decision

           20      as to whether it moved forward?

           21  A   I'm sure that Captain Alexander was aware of this letter,

           22      but I-- again, timelines-- I can't recall timelines back

           23      that far to tell you the sequence of events.

           24  Q   Okay.  When the investigation was done in 2017, did you

           25      become aware of whether or not some of the witnesses
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            1      verified that these facts, as I've just summarized for

            2      you, actually happened?

            3  A   We weren't able to verify that it happened, I don't

            4      believe.

            5          There were a lot of people we tried to get ahold of

            6      that wouldn't respond back to us, so we--

            7  Q   Isn't it true that four or five people actually said it

            8      happened?

            9  A   I don't believe so.

           10  Q   Okay.  Would you agree with me that-- let's say four or

           11      five people actually said it happened.

           12          That would be significant evidence that would weigh

           13      in favor of making a finding that something happened?

           14  A   I can't tell you without going back and refreshing my

           15      memory about the particulars.

           16          There would be times where it may not be a violation

           17      and there are times when it definitely would be.

           18  Q   Okay.  Can you tell us, do you remember reading all the

           19      statements written-- that were taken by your people?

           20  A   No, I don't, as I sit here now, no.

           21  Q   Fair enough.

           22          Okay.  In this case, when the 2017 investigation

           23      actually happened, and people were actually interviewed

           24      and recorded and their statements were transcribed, was

           25      it Johnny Alexander that made the decision that there
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            1      wasn't enough evidence?

            2          Let me spare you the memory issue first and let me

            3      ask you:

            4          Was it his responsibility to make the decision?

            5  A   Well, not necessarily.

            6          There were a lot of complaints that were made by

            7      Santhuff that we investigated, and some of those rose to

            8      the assistant chief, and I believe others were handled at

            9      Captain Alexander's and my level, and I can't remember

           10      which went where, to be honest with you.

           11  Q   Okay.

           12  A   There were many.

           13  Q   Fair enough.

           14  A   I know that-- did I say "Chief Drake"?

           15          Cheer Drake was the assistant chief at the time.

           16          He was aware of all of the complaints that we

           17      investigated, and even the ones that myself and Captain

           18      Alexander reached a decision on, he was informed of those

           19      and agreed with our actions.

           20  Q   Okay.  And you know he agreed with your actions because

           21      he told you?

           22  A   Because he was very well informed by myself and Captain

           23      Alexander of all of this.

           24  Q   Okay.  I just want to get something in the record from

           25      your deposition.
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            1          Let me just ask you this:

            2          "You understood, did you not, that the behavior by a

            3      supervisor to a direct-report female was gross

            4      mismanagement," and you said, "Absolutely."

            5          You agree with that?

            6  A   Could you read it to me one more time?

            7  Q   Yeah.

            8           "You understood, did you not, that behavior by a

            9      supervisor to a direct-report female was gross

           10      mismanagement," and you said, "Absolutely."

           11           You agree with that?

           12  A   Sure.

           13                        THE COURT:  Is this a good time to

           14      take our 15-minute break?

           15                        MR. SHERIDAN:  yes.

           16                        THE COURT:  All right.  Members of the

           17      Jury, we are going to take our 15-minute recess.

           18                        COURT BAILIFF:  All rise.

           19                        THE COURT:  We will resume at 3:05.

           20                                  (Recess 2:49 to 3:03 p.m.)

           21                        THE COURT:  Thank you.  Please be

           22      seated.

           23          Anything we need to address before we bring in the

           24      jury?

           25                        MR. SHERIDAN:  No, Your Honor.
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            1                        THE COURT:  Okay.  The one thing I

            2      realized too late is that I started reading the

            3      Washington Pattern Instructions on depositions, but it

            4      was impeachment, so I should not have done that, but I

            5      don't think there's anything that needs to be done.

            6                         MR. BIGGS:  No objection, Your Honor.

            7          I do have one issue though.

            8          There's a witness that's going to come on called

            9      Paul Speckmaier after this witness, but so we don't have

           10      to interrupt--

           11                        THE COURT:  It is not going to happen

           12      today probably, right?

           13                         MR. BIGGS:  Well, I don't know how

           14      long we have left here.

           15                         MR. SHERIDAN:  Not much.

           16                         THE COURT:  Okay.

           17                        MR. BIGGS:  Okay.  But here is the

           18      issue with Speckmaier: He has a lot of things to say

           19      about Lieutenant Nobach, most of which are excluded by

           20      motions in limine.

           21          I would like to make sure that the witness is

           22      cautioned in advance that he can't talk about other

           23      things that aren't part of this case, like what others

           24      think about the lieutenant, history.

           25          He left the department before this thing-- this case
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            1      ever happened.

            2                        THE COURT:  I rely on attorneys to

            3      instruct their witnesses what the motions in limine are.

            4                        MR. BIGGS:  Okay.

            5                        COURT BAILIFF:  All rise.

            6                        THE COURT:  But let me know if I need

            7      to do anything.

            8                        MR. BIGGS:  Sure.

            9                                                (Jury enters.)

           10                        THE COURT:  Thank you.  Please be

           11      seated.

           12          Members of the Jury, Mary told me that some of you

           13      were wondering why I was giving the Zoom instructions.

           14          We have a presumption in our state that our courts

           15      are open to the public, and that is to make sure that we

           16      are all accountable, and the public has a right to know

           17      what's happening in the courts.  That is just part of one

           18      of the great things of our system.

           19          Right now, given COVID-19 and the restrictions on

           20      the amount of people that we can have in the courtroom--

           21      typically all of you would be seated over there, and

           22      anybody could come and watch the trial, but because we

           23      need to make special arrangements due to COVID-19 and the

           24      social distancing, we have spread you out the way that we

           25      have, which means that we cannot have as many people come
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            1      into the courtroom, and we cannot have as many people in

            2      the gallery.

            3          In order to have a balance of safety and also our

            4      open court, which is a constitutional right, we have

            5      created a Zoom link similar to what we did during jury

            6      selection, so that anybody that wants to watch the

            7      witness testifying or hear the proceedings can do so, so

            8      that's the reason why we have the Zoom link going.

            9          All right.  And I believe that there is a new person

           10      that has been admitted into the Zoom meeting, and I just

           11      want to instruct everybody that is watching the

           12      proceeding via Zoom that you are prohibited from

           13      recording the proceeding.  We only have one official

           14      record.

           15          You are also prohibited from taking screenshots of

           16      the witness or whatever you are able to see on the

           17      screen.

           18          A violation of my order is basis for sanctions, and

           19      you could be held in contempt.

           20          Thank you.

           21          Mr. Sheridan?

           22                         MR. SHERIDAN:  Yes.  Thank you.

           23  Q   (By Mr. Sheridan)  I just wanted to refresh your

           24      recollection again on when I asked you about Exhibit

           25      No. 98, which was the e-mail sent from Ryan Santhuff to
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            1      Detective Sergeant Maier on October 20th, 2016, and then

            2      forwarded to you-- you told us it was forwarded to you on

            3      the 21st, but I wonder, can you tell us what time you

            4      received it, what time in the day?

            5  A   It's marked, "7:02 a.m."

            6  Q   Well, my apologies, that wasn't how I was supposed to go

            7      about it, but we got it in.  Thank you.

            8                        MR. SHERIDAN:  I have no further

            9      questions.

           10                        THE COURT:  All right.  Any

           11      questioning from the defense?

           12                        MR. MARLOW:  Yes, Your Honor.  Thank

           13      you.

           14                           CROSS-EXAMINATION

           15      BY MR. MARLOW:

           16  Q   Good afternoon, Captain Saunders.

           17           How are you doing today?

           18  A   Good.

           19  Q   You are retired from the state patrol, correct?

           20  A   Yes.

           21  Q   How long did you spend with the state patrol, sir?

           22  A   Just short of 33 years.

           23  Q   And I will apologize upfront for yelling at you, but I

           24      have to make sure the jurors in the back can hear me as

           25      well, and I tend to-- my voice goes down.
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            1           And you've retired as the commander of the office of

            2      professional standards, correct?

            3  A   Yes.

            4  Q   Okay.  What was your understanding of the role of the

            5      office of professional standards within the state patrol?

            6      What did it do?

            7  A   What did I do specifically as a commander?

            8  Q   What did the office of professional standards, the

            9      section you oversaw, what was its purpose within the

           10      state patrol?

           11  A   So my role as the commander was to oversee the

           12      administrative investigations and to ensure that there

           13      was equity in the investigations and in discipline that

           14      was issued or not issued, and then I-- I had two

           15      lieutenants at the time that worked for me that had

           16      direct oversight of the investigations with the

           17      investigators.

           18          All we employed were sergeants to do the

           19      investigations.

           20          At the time, at least when this e-mail came to me in

           21      October, we had two lieutenants.

           22          I was later to reduced to one lieutenant.

           23  Q   Okay.  And with regard to the role of OPS within

           24      Washington State Patrol, what did OPS do within

           25      Washington State Patrol?  What was its function?
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            1  A   To investigate allegations made against state patrol

            2      employees.

            3  Q   Thank you.

            4          And you were also what's been referred to as the

            5      standards officer, correct?

            6  A   Yes.

            7  Q   Now, there's some confusion about where you had what was

            8      referred to as concurrence authority and where you

            9      didn't.

           10          Can you tell us-- just explain what concurrence

           11      authority is and then tell us where you had it and where

           12      you didn't?

           13  A   I had concurrence authority on any issue, really, that

           14      was brought to my attention by a district or division

           15      commander, whether it was investigated by us or not.

           16          As the standards officer, I was a subject matter

           17      expert regarding discipline within the agency and

           18      employee investigations, so when we talk about what I

           19      did, there's a lot-- there's a lot bigger umbrella than

           20      what we just talked about here today.

           21          As a standards officer, commanders would come to me

           22      and talk to me about the allegations made against their

           23      employees and say, "What have we done in the past?

           24      What's consistent with how we've handled these types of

           25      situations?"
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            1          That was a pretty good measuring tool most of the

            2      time.

            3          There were times when it was said, "What we did in

            4      the past wasn't good, we need to change our ways,"

            5      because things have changed-- have evolved in society,

            6      but we would always sit down and talk about the

            7      allegations that were made and then determine which way

            8      to go with that, whether it be to a formal OPS

            9      investigation, whether it would be an OPS administrative

           10      investigation that would be handled by the district or

           11      the division, or whether they would handle it at the

           12      local level within their district or division.

           13          Understand, they're the ones that ran their area, so

           14      a district commander of the Seattle area, he oversaw I

           15      don't know how many employees, but he oversaw all the

           16      activities that occurred within that-- well, it was

           17      District 2 for us in the Seattle area.

           18          I was an advisor to them in that regards, but a

           19      concurrence officer when it came to how to proceed.

           20          If they brought an allegation to me and we talked

           21      about it, and they said, "I want to handle it at my

           22      level," and I said, "No," that's when we would elevate it

           23      to the assistant chief for decision.

           24  Q   And did that sort of elevation ever occur?

           25          Did you ever experience that sort of disagreement--
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            1      would it be a fellow captain?

            2  A   Yes.

            3  Q   So did you ever experience that sort of disagreement with

            4      a fellow captain?

            5  A   Yes.

            6  Q   What happened?  Tell us about that story.

            7  A   There was an allegation made against an employee.

            8          Do you want me to give not specifics about the

            9      investigation--

           10  Q   You probably shouldn't give specifics about that

           11      investigation.

           12          Just tell us about the process of what happened when

           13      you had a disagreement.

           14  A   So at the end of an investigation, the appointing

           15      authority, the captain, makes a decision whether he

           16      believes that the allegations were found to be true, and

           17      based on that, he does what's called an administrative

           18      insight, and he lists everything that-- all the

           19      allegations that occurred, details about the

           20      investigation, and then a final finding on whether they

           21      believe discipline should be issued or not.

           22          They bring that to me, we talk about it, and if

           23      we're in agreement with where that's going, then we

           24      proceed with that plan.

           25          If we're not in agreement, then we take that to the
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            1      assistant chief who makes a decision, and overrides both

            2      of our decisions, potentially.

            3  Q   Okay.  So would then one of the appointed authorities or

            4      one of the district captains, would they be able to

            5      simply come to you and discuss this with you and disagree

            6      with you and just say, "I will just do it my way"?

            7  A   No.

            8  Q   That could not happen?

            9  A   No.

           10          There were peers to me, but the OPS commander had

           11      some unique positional authority, I guess, because

           12      ultimately if I went to an assistant chief and said,

           13      "This isn't consistent with what we've done and the way

           14      we should do things," that's when I would ask the AC to

           15      step in, the assistant chief.

           16          If they agreed with me, then they would intervene.

           17          If not, they certainly had the option of going with

           18      the district commander, but because I had maybe a broader

           19      knowledge of the disciplinary standards in the agency,

           20      usually they agreed with my position and things were

           21      changed, and that happened on occasion for different

           22      issues.

           23  Q   So it's that institutional knowledge you have throughout

           24      the state patrol as the commander of OPS that grants you

           25      that additional sort of gravitas or authority?
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            1  A   Right, and we investigated or reviewed, I should say, all

            2      uses of force, all pursuits statewide, any kind of damage

            3      to equipment, loss of equipment.

            4           That's what the FLUP I talked about earlier, fleet

            5      loss or damage to equipment, use of force, pursuits--

            6      have I got that right?

            7          So those things were all reviewed by our office, by

            8      either myself or lieutenants-- actually, both the

            9      lieutenants and myself.

           10          The lieutenants reviewed it first.  If they

           11      approved, then it would come to me, and I would review

           12      all of them.

           13          When we are talking "pursuits," the agency had, on

           14      average, probably 1,200 to 1,700 pursuits a year, so I

           15      would look at every single one of those.

           16  Q   I see.

           17          Now, did you have, in your opinion, concurrence

           18      authority over the Nobach-Biscay incident?

           19  A   Yes.

           20  Q   You did?

           21  A   If I didn't agree with what Captain Alexander was

           22      proposing, then I would have taken that to the assistant

           23      chief and we would have done things, more than likely,

           24      differently.

           25  Q   Okay.  That kind of leads into my next question.
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            1          Did you agree with the issuance of the 095 in

            2      relation to the circumstances in that initial Nobach and

            3      Biscay incident?

            4  A   Yes.

            5  Q   And why was that?

            6  A   There are different personalities in the patrol,

            7      therefore different types of leadership.

            8          Captain Alexander's leadership was one of the best

            9      in the agency.  We're talking about a guy who labored

           10      over these types of issues.

           11          He didn't talk to me about it once--

           12                        MR. SHERIDAN:  Your Honor, objection,

           13      404(a).

           14                        THE COURT:  Overruled.

           15                        MR. MARLOW:  Thank you, Your Honor.

           16           You go ahead.

           17                        THE WITNESS:  He would come back to me

           18      many, many times and say, "But I got this.  Are you sure

           19      we're okay?"

           20          He labored over these things, not just this issue,

           21      but every issue he brought to OPS.

           22          He was the most-- he's very compassionate, very

           23      kind.  He really cares about his employees--

           24                        MR. SHERIDAN:  Same objection, Your

           25      Honor.
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            1                        THE COURT:  Overruled.

            2                        THE WITNESS:  The reason I say this is

            3      because when he comes to me and we talk about these

            4      things, I know that he has looked into them very

            5      thoroughly.

            6          I realize that this-- what we did was based on

            7      conversations between he and I, but it's because of that

            8      relationship we had, that trust that we had, and my

            9      knowledge of how he handled things, that I was very

           10      comfortable in the way he proceeded.

           11          Now, there were other district commanders or

           12      division commanders that I wouldn't have necessarily done

           13      that with.

           14          I might have asked more of them, but Captain

           15      Alexander was one of the best, which is why he's an

           16      assistant chief right now, to be honest with you.

           17  Q   (By Mr. Marlow)  Could well be.

           18          Now, you indicated that-- you used the term in

           19      questioning by opposing counsel, "sexual harassment,"

           20      that the Nobach and Biscay incident was sexual

           21      harassment.

           22          Do you recognize "sexual harassment" as a term of

           23      art?

           24  A   Yes.

           25  Q   Okay.  And do you know whether or not then Captain and
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            1      now Assistant Chief Alexander viewed it as sexual

            2      harassment after speaking to the people involved?

            3  A   I'm sorry, did he view it as sexual--

            4  Q   Did he view it as an incident of sexual harassment after

            5      speaking to the people involved, if you know?

            6  A   I wouldn't say he considered it harassment because,

            7      again, no offense to Lieutenant Nobach, but there was a

            8      mutual-- a relationship where there was banter back and

            9      forth, so when we talked about victims, I don't want to

           10      say that there weren't any victims, maybe there was

           11      somebody, like Ryan, who absolutely didn't agree with it,

           12      but there was nobody who came forward, nobody we

           13      identified as a victim.

           14          Many people were participating in this activity, and

           15      they were all consensually doing so, and nobody was

           16      complaining about it.

           17          That's a systemic problem within a division that

           18      needs to be corrected, and you don't do that by taking

           19      one guy and investigating him for sexual harassment.

           20      It's a leadership issue.

           21          You correct the leadership and you restate your

           22      expectations of the work unit.

           23          You say what's acceptable and what's not.

           24          You set the standards, and you hold them accountable

           25      to it.
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            1          After this was accomplished, there were no more

            2      issues, at least that came to my attention within that

            3      unit.  It stopped.

            4  Q   Okay.  And would that reason you just gave us be part of

            5      the reasons why then that the 095 issued to Lieutenant

            6      Nobach focused on a lack of leadership?

            7  A   Yes.

            8  Q   Now, there was some discussion as to whether you were a

            9      public official under the whistleblower law, and I think

           10      you on the stand learned you actually were?

           11  A   Apparently I was.

           12  Q   Congratulations.

           13          That was a while ago, so you can't do it anymore.

           14  A   Yeah.

           15  Q   Okay.  Are you familiar with the statutory definitions of

           16      "whistleblower"?

           17  A   You know, I've become more familiar with it now because

           18      of the job that I'm working at now, but at the time, I

           19      didn't pay much attention to the whistleblower statute

           20      because everything that I had that was whistleblower went

           21      right to HRD.

           22           Dr. Lastimado was our expert on that, and he was the

           23      one that handled those.

           24          I knew that when they went to him, they were being

           25      taken care of, and I didn't deal with the whistleblower
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            1      issues beyond that.

            2  Q   And Dr. Lastimado--

            3  A   Yes.

            4  Q   Dr. Lastimado reported to Captain Mathesen, correct?

            5  A   Yes.

            6  Q   Okay.  And so Captain Mathesen would probably be more

            7      familiar with the statutory definition of "whistleblower"

            8      than you would?

            9  A   Yeah.

           10          He's not in HRD anymore, but I'm sure he would be.

           11  Q   Okay.  So when you referred to Mr. Santhuff as a

           12      whistleblower, were you using that as a term of art?

           13          On your direct testimony, you indicated that he was

           14      a whistleblower.

           15  A   Would I use that term-- what?

           16  Q   Were you using it as a term of art?

           17          Were you saying he statutorily met the definition of

           18      whistleblower?

           19          Is that what you were trying to say about

           20      Mr. Santhuff or were you using it as a shorthand--

           21  A   I'm not sure I understand the question, but he would have

           22      been considered a whistleblower by me.

           23  Q   Okay.

           24  A   Based on what little I knew at the time of it.

           25  Q   Okay.  Would it surprise you that Captain--
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            1                        MR. SHERIDAN:  Objection to whatever--

            2      it's hearsay, whatever is about to be said.

            3                        THE COURT:  Well, let's wait to see

            4      what the question is.

            5                        MR. SHERIDAN:  Okay.  I know when they

            6      start that way, that's where they're going.

            7                        THE COURT:  Don't answer the question

            8      until I have ruled.

            9                        THE WITNESS:  Okay.

           10  Q   (By Mr. Marlow)  Okay.  Would it surprise you to know

           11      that Captain Mathesen would disagree with your

           12      assessment?

           13                        MR. SHERIDAN:  Objection; hearsay.

           14                        THE COURT:  That's not hearsay.

           15                        MR. SHERIDAN:  Well, he's saying that

           16      Mathesen said this.  That's hearsay.

           17                         MR. MARLOW:  I am actually not saying

           18      that, number one.  Number two, it's testimony--

           19                         THE COURT:  Overruled.

           20  Q   (By Mr. Marlow)  Would it surprise you to know that

           21      Captain Mathesen disagreed with your assessment?

           22  A   No, and especially not at the time because I had not a

           23      lot of knowledge about the whistleblower program to begin

           24      with.

           25  Q   Okay.  When an issue would come to the office of
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            1      professional standards for a determination whether you

            2      were going to keep it within the office of professional

            3      standards or whether you were going to let it go out to

            4      the district or be handled in some other way, did you

            5      have discussions with other people about whether-- how

            6      you handed those matters?

            7  A   Yes.

            8          Just a real quick, how we handled things:

            9          I had 12, 13 people in my office, administrative

           10      staff and investigators, lieutenants, and myself.

           11          Any time we had a complaint-- most of the times we

           12      had a complaint, we would do what we called a roundtable.

           13          Everybody would come back to one table, we would

           14      talk about the allegations, we would look at the

           15      information that was provided to us by the district or

           16      division, and we would make a decision on how to advise

           17      that commander on what to do with it next, so whether to

           18      move forward with a formal investigation, whether to do

           19      an investigation at their level, so we would have those

           20      types of conversations.

           21          The way we categorized an investigation was based on

           22      a matrix that exists within the contract, the union

           23      contract.

           24          We had a level one, two, and three-- let me get this

           25      right.
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            1          We had three different levels, and depending on the

            2      severity, how many times they had had those types of

            3      complaints, would dictate how it would be elevated.

            4          We would categorize that complaint, and how it was

            5      categorized would also contribute to whether we

            6      investigated it or whether it went back into the field.

            7          The minor investigations went to the field most of

            8      the time.

            9          We had minor, major, and moderate.

           10          Most of the minor and moderate went back out to the

           11      field.  That was the majority of what we investigated.

           12           We would investigate some moderates and all the

           13      majors.

           14  Q   Okay.  And those minor, major, middle--

           15  A   Moderate.

           16  Q   Moderate, was the matrix you mentioned?

           17  A   Yes.

           18  Q   Okay.  Now, we've heard some testimony regarding

           19      something called a preliminary investigation.

           20          What is that?

           21  A   A preliminary investigation was conducted when you didn't

           22      have enough information to make a decision one way or

           23      another on whether an investigation should actually take

           24      place.

           25          There were oftentimes when we couldn't maybe-- an
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            1      allegation came in and we didn't even know if the trooper

            2      was working that shift.

            3          There could have been different things that we

            4      weren't able to confirm on the initial look at that, and

            5      we would have to go back and dig up a little more

            6      information to determine whether we had enough to move

            7      forward with a formal investigation or not investigate it

            8      at all.

            9  Q   I see.

           10  A   We would do a prelim, and that was all with the union's

           11      consent.

           12          We were very locked in with the union.

           13          Most of what we did, we-- I talked back and forth

           14      with the union vice president, in most cases, and

           15      sometimes union reps, and we were bound by the contract

           16      to do things a certain way.

           17  Q   I understand.

           18          Would it be possible then for a preliminary

           19      investigation to become a-- what's the next-- what's-- a

           20      formal investigation?

           21  A   So once a preliminary investigation was completed, and

           22      that was done through the union rep, with the accused,

           23      when that information came back to us, we would make a

           24      decision with the appointing authority on whether to move

           25      forward with a formal investigation or not.
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            1  Q   I see.

            2          And the formal investigation would be what

            3      Mr. Sheridan was speaking about where the two people do

            4      the interviews, and the interview is recorded and

            5      transcribed, that's the formal investigation?

            6  A   Right, whether it was done by OPS or by the district or

            7      division that was responsible for that employee, but that

            8      would be a formal investigation.

            9  Q   I see.  Thank you.

           10          Let's talk about some of the investigations that

           11      were related or touched upon in this case, and let me

           12      know whether you're familiar with them.

           13          The initial incident we've spoken about is what I

           14      refer to as the Nobach-Biscay incident.  Opposing Counsel

           15      refers to it as the breast-rubbing incident.

           16          Did you do an investigation of that?

           17  A   No.

           18  Q   Were you-- as the concurrence authority, were you

           19      comfortable with the way that matter was investigated?

           20  A   Absolutely.

           21  Q   Were you comfortable with the way that matter was dealt

           22      with, the 095 to each individual?

           23  A   Yes.

           24  Q   Are you aware of something referred to as the King air

           25      incident, the depriving the governor of a flight?
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            1  A   Yes.

            2  Q   How did you become aware of that?

            3  A   It was a complaint made by Trooper Santhuff.

            4  Q   Was that complaint by Trooper Santhuff investigated?

            5  A   Yes.

            6  Q   Can you tell us about how that was investigated?

            7  A   No.

            8          I can't remember if we did a prelim or if we did a

            9      formal investigation, to be honest with you, but I know

           10      that we investigated it.

           11  Q   And was that investigation-- how did that investigation

           12      turn out?

           13  A   There was-- we couldn't show that it happened or didn't

           14      happen.

           15          There was no merit to the complaint.

           16  Q   No merit to the complaint?

           17          There has been some discussion about e-mail

           18      destruction, destruction of e-mail.

           19          Are you familiar with that--

           20  A   Yes.

           21  Q   And how did that complaint come to OPS?

           22  A   Through Trooper Santhuff.

           23  Q   Trooper Santhuff?

           24          Was that investigated?

           25  A   Yes.
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            1  Q   And can you tell me how that investigation turned out?

            2  A   It was unfounded.

            3  Q   That was unfounded?

            4          Now, was the Washington State Patrol the only agency

            5      involved in that particular incident?

            6  A   Oh, boy, no.

            7          Because it dealt with an allegation regarding the

            8      destruction of public records, we had somebody else

            9      involved.

           10          I can't-- which agency was it?  We weren't the only

           11      ones involved.

           12          I am not going to be able to remember what agency it

           13      was that we referred it to.

           14  Q   Okay.  But, again, as the concurrence authority, were you

           15      happy with the way that incident was dealt with?

           16  A   Yes.

           17  Q   And you said it was unfounded?

           18  A   It was unfounded, but I have to add that there were

           19      people that we tried to get ahold of, some that Trooper

           20      Santhuff recommended we talk to, and we couldn't get

           21      ahold of them.

           22          They wouldn't talk to us or they wouldn't return our

           23      phone calls, so that was a bit frustrating as well

           24      because we have allegations and we are doing the best we

           25      can to investigate it, and people aren't cooperating with
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            1      us, so that was a bit challenging.

            2  Q   Okay.  Did you become aware of Trooper Santhuff's

            3      allegations regarding retaliation?

            4  A   Yes.

            5  Q   And was that investigated by your office?

            6  A   Yes.  And I can't remember the specifics, other than I

            7      know there was an allegation that he wasn't provided

            8      logbooks, flight logbooks, or something like that.

            9          That was the one thing that stuck out in my mind.

           10          I can't remember what the other details of the

           11      retaliation were.

           12  Q   As a result of the investigation, do you know what the

           13      results of that investigation were?

           14  A   It was unfounded.

           15  Q   Unfounded?

           16          And as the concurrence authority, were you satisfied

           17      with the manner of that investigation and the closing as

           18      unfounded?

           19  A   Yes.

           20  Q   You also mentioned that Trooper Santhuff made many

           21      complaints.

           22          Were there complaints beyond what I've outlined

           23      here?

           24  A   Not that I can recall.

           25          I mean, those three were investigated by us.
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            1           The sexual harassment was dealt with.

            2          I don't remember if there were others or not.

            3          These all happened in a relatively short time and

            4      probably in a two-year timespan, if I remember right, so

            5      it felt like we were hearing these types of allegations a

            6      lot, so that may be why I refer to "many times."

            7  Q   Do you recall whether Trooper Santhuff made a complaint

            8      against then Captain Alexander, for the manner of

            9      investigation he conducted?

           10  A   Yes, I do remember something about that, and it was

           11      investigated.

           12           The assistant chief made a decision on that, and it

           13      was unfounded.

           14  Q   It was unfounded as well?

           15  A   When we have an allegation made against a district or

           16      division commander, it's investigated by a lieutenant,

           17      not by one of our sergeants, and it's elevated to one of

           18      my leads in my agency.

           19  Q   I see.

           20  A   Or in my division.

           21  Q   Do you know whether or not complaints of various types

           22      can be made anonymously?

           23  A   Yes, they can.

           24  Q   They can?

           25  A   Yes.
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            1  Q   In your experience what might be the benefit of making an

            2      anonymous complaint versus putting your name on

            3      something?

            4  A   There are people that fear retaliation from law

            5      enforcement.

            6          Maybe they just don't want to get involved.

            7          Maybe it's a time issue.

            8          Maybe-- I can think of a lot of different reasons, I

            9      guess, why somebody would want to be anonymous in a

           10      complaint, but we investigated those as well, whenever we

           11      could.

           12  Q   And the complaints that Trooper Santhuff brought forward,

           13      those were not anonymous?

           14  A   No.

           15                        MR. MARLOW:  No further questions,

           16      Your Honor.

           17                        THE COURT:  Mr. Sheridan?

           18                        MR. SHERIDAN:  Yes.

           19                         REDIRECT EXAMINATION

           20      BY MR. SHERIDAN:

           21  Q   Okay.  So you said that you would investigate all major--

           22  A   OPS investigated most of the major.

           23          I think in my three years there, there may have been

           24      one or two that we didn't investigate.

           25  Q   Okay.  And you said, when we talked, that you understood
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            1      the breast-rubbing thing to be sexual harassment, and you

            2      haven't changed your testimony in that regard, correct?

            3  A   No.  I think that's the most general term you could use

            4      to describe that.

            5  Q   Okay.  And it's true, is it not, that a district or

            6      division commander still had the latitude to issue

            7      certain levels of discipline outside the administrative

            8      investigative process?

            9  A   Yes.  They could do up to a written reprimand.

           10  Q   Okay.  And an 095 is lower than that, right?

           11  A   Yes.

           12                        MR. SHERIDAN:  Nothing further.

           13                        THE COURT:  Any follow-up?

           14                        MR. MARLOW:  Nothing further, Your

           15      Honor.  Thank you.

           16                        THE COURT:  Members of the Jury, do

           17      you have any questions?

           18          All right.  If you could please just give the--

           19      anybody else?

           20                                  (Pause in the proceedings.)

           21                        THE COURT:  All right.  Captain

           22      Saunders, did Captain Alexander tell you he did not

           23      believe there was any sexual harassment because the

           24      behavior was consensual and/or no one was offended?

           25          Let me know if you need me to repeat that.
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            1                        THE WITNESS:  Could you read it one

            2      more time?  I apologize.

            3                        THE COURT:  Did Captain Alexander tell

            4      you he did not believe there was sexual harassment

            5      because the behavior was consensual and/or no one was

            6      offended?

            7                        THE WITNESS:  No.  I think we always

            8      called it sexual harassment when we were talking about

            9      it.

           10          I mean, when you look at the definition of "sexual

           11      harassment," it probably doesn't fit because it was

           12      consensual, so ingrained, I guess, in the culture out

           13      there, but we called it sexual harassment when we talked

           14      about it.

           15                        THE COURT:  Did you tell Captain

           16      Alexander you believed, as you have testified, that

           17      sexual harassment was systemic in the aviation unit?

           18                        THE WITNESS:  Yes.

           19          It was obvious, when he conducted his investigation,

           20      that there were many people that were participating, that

           21      it was consensual, that nobody was complaining, that

           22      there weren't any specific victims.

           23          It was just a behavior that was allowed to exist out

           24      there, and it needed to be stopped.

           25          For that, Ryan should be thanked.
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            1          I mean, it needed to be stopped.

            2          A district and division commander wants to hear

            3      those types of things.  They want to know about that

            4      because they're responsible, and if that kind of behavior

            5      is occurring and something terrible happens, they're held

            6      accountable for that.

            7                        THE COURT:  Counsel, I am going to

            8      re-write the third question, and then I'll tell it to

            9      you.

           10                        ALL:  Thank you.

           11                        THE COURT:  Actually, I will just ask

           12      it.

           13          Do you believe that the breast-rubbing incident

           14      reflects gross mismanagement?

           15                        THE WITNESS:  I don't know how I can't

           16      agree with that.

           17          Yes.

           18          When things have gotten to the point where somebody

           19      is comfortable behaving that way in front of other people

           20      and-- yes.

           21                        THE COURT:  All right.  Any follow-up

           22      questions based on those questions alone?

           23                         MR. SHERIDAN:  No, Your Honor.

           24                        THE COURT:  Defense?

           25                        MR. MARLOW:  No, Your Honor.
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            1                        THE COURT:  May this witness be

            2      excused?

            3                        MR. SHERIDAN:  Yes, Your Honor.

            4                        MR. MARLOW:  No objection, Your Honor.

            5                        THE COURT:  You are excused, Captain

            6      Saunders.  Thank you for being here today.

            7          Do you have your next witness?

            8                        MR. SHERIDAN:  Yes, sir.

            9          Plaintiff calls Paul Speckmaier.

           10                        THE COURT:  All right.

           11      /////

           12      PAUL SPECKMAIER,        having been first duly sworn

           13                              by Judge Rajul, testified as

           14                              follows:

           15                        THE COURT:  Please be seated.

           16          If you could please remove your face covering so

           17      that the jury can watch your face as you testify.

           18          Mr. Sheridan?

           19                        MR. SHERIDAN:  Thanks, Your Honor.

           20                           DIRECT EXAMINATION

           21      BY MR. SHERIDAN:

           22  Q   Good afternoon.

           23  A   Good afternoon.

           24  Q   Please state your full name for the record?

           25  A   Paul Speckmaier.
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            1  Q   All right.  Mr. Speckmaier, are you employed currently?

            2  A   No.  I'm retired.

            3  Q   Tell us, with whom were you employed?

            4  A   I was employed with the United States Army for 20 years

            5      and with the Washington State Patrol for 25 years.

            6  Q   All right.  And what did you do at the state patrol?

            7  A   I was a trooper and on the road for a few years, and then

            8      I was a trooper pilot for about 20 years.

            9  Q   All right.  And when you were a trooper pilot, could you

           10      tell us, were you ever under the supervision of

           11      Lieutenant Nobach?

           12  A   Yes, I was.

           13  Q   And when was that?

           14  A   I don't know the dates, but I know I was in the section

           15      prior to him arriving, and I watched him move up through

           16      the ranks as a trooper, a sergeant, and then lieutenant.

           17  Q   All right.  Back in about May 18th, 2017, were you

           18      interviewed by Washington State Patrol investigators?

           19  A   I believe it was that time.

           20          I do remember an interview with them though.

           21          I was retired at the time.

           22  Q   All right.  I am going to show you Exhibit No. 185, and

           23      we have to search a bit for it.

           24          If you look at the front of your books, they will

           25      have the range for you.
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            1          It's 185.

            2          There is also two books-- one book behind you.

            3  A   Okay.  This one I see it numbers up to 112.

            4          I'm assuming we are looking for a different book

            5      then?

            6  Q   Yes.

            7  A   Okay.  I see a book right back here, and--

            8  Q   Okay.  If you'll turn to 185.

            9          Just tell me if you recognize this as the statement

           10      that you gave to the investigators on or about May 18th,

           11      2017.

           12  A   Yes, this is the interview I recall.

           13  Q   All right.  And I'm going to ask you whether you were--

           14      did you understand what you were being interviewed about?

           15  A   Yes.

           16  Q   Can you tell us?

           17  A   It was-- they were investigating e-mail deletions by

           18      Lieutenant Nobach, aviation section.

           19  Q   All right.  And did you provide evidence?

           20  A   Yes, I did.

           21  Q   All right.  And--

           22  A   Verbal evidence.

           23  Q   And is this document a product of that investigation?

           24  A   Yes, it is.

           25  Q   Okay.  Now, we're not going to offer it into evidence,
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            1      but we are going to talk about what you said, okay?

            2  A   Okay.

            3  Q   And then if you need to have me refresh your

            4      recollection, we will do that.

            5                         MR. SHERIDAN:  Unless Counsel would

            6      like it admitted.

            7                         MR. BIGGS:  Your Honor, there is a

            8      motion in limine on that exact act that Counsel just

            9      engaged in.

           10          No, this is not an admissible document, and he

           11      should not be inviting me to do so in front of the jury.

           12                        THE COURT:  I expect Counsel to comply

           13      with my pretrial orders.

           14                        MR. SHERIDAN:  Of course, Your Honor.

           15                        THE COURT:  I haven't had a chance to

           16      look at the entire document, so I'm not really sure, but

           17      you know what my orders are.

           18                        MR. SHERIDAN:  Sure.

           19  Q   (By Mr. Sheridan)  We will be using it to refresh your

           20      recollection.

           21  A   Okay.

           22  Q   First of all, do you recall who interviewed you?

           23  A   No.  I would have to look at the names on the--

           24  Q   Why don't you look at the first paragraph and just, when

           25      you're done looking, tell me if it refreshed your
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            1      recollection.

            2  A   Yes, it does.

            3  Q   All right.  Can you tell us, who was the person that

            4      interviewed you?

            5  A   There was a Lieutenant Tyler Drake, and then there was

            6      Detective Sergeant Ethan Wincoop (phonetic) and Sergeant

            7      Metfeller (phonetic).

            8  Q   All right.  Okay.  And did you talk to-- did you tell

            9      them about your relationship with Lieutenant Nobach?

           10  A   Yes, I did.

           11  Q   All right.  And can you tell us, what did you tell them

           12      about your knowledge about the e-mail deletion issue?

           13  A   Well, I told them that I was upstairs in the pilot's

           14      ready room at the computer, and I believe I was the only

           15      one in the office there at the time.

           16          I don't recall what I was doing on the computer, but

           17      I remember Lieutenant Nobach entering the room and

           18      standing behind me and telling me that I needed to delete

           19      e-mails out of my-- the State account.

           20  Q   And did he tell you why?

           21  A   I don't recall, no.

           22          I don't believe he did tell me.

           23  Q   Did he tell you what e-mails he wanted deleted?

           24  A   I believe it was all of them.

           25  Q   Okay.  And did he tell you how to go about it?
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            1  A   Yes, he did.

            2          He showed me how to do it.

            3  Q   And do you have any recollection of what it was you were

            4      deleting?

            5  A   Well, I don't-- you mean in terms of specific e-mails?

            6  Q   No, like accounts.

            7  A   Oh, just all e-mails that were the State-related e-mails

            8      that were in my account.

            9  Q   Okay.  And did he tell you how to-- did he talk to you

           10      about deleting any other files?

           11  A   I don't recall, no.

           12           Just e-mails is what I remember.

           13  Q   All right.  Did he tell you whether or not it was

           14      important to do it soon?

           15  A   He didn't need to tell me.  It was pretty obvious that

           16      this was going to be done now and there was urgency--

           17                        MR. BIGGS:  Objection, Your Honor.

           18      This witness is testifying about somebody else's state of

           19      mind.

           20                        THE COURT:  Overruled.

           21  Q   (By Mr. Sheridan)  So did he come to you at all about any

           22      Public Records Act disclosures?

           23  A   No.

           24  Q   Okay.  And how long did you stand together, in terms of

           25      doing-- accomplishing the e-mail deletion?
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            1  A   I don't remember how long it took.

            2          It took a few minutes at least.

            3  Q   Did he look-- did he watch you do it?

            4  A   He was watching, yes.

            5          He was standing over my left shoulder watching me

            6      delete them and then explaining to me how to delete them

            7      not only from the "deleted" account or whatever you want

            8      to-- tab or whatever, but he also explained how to go

            9      into what was called "recovery mode" and how to delete

           10      them out of there.

           11  Q   Okay.  And why did you listen to him?  Why did you do it?

           12  A   He's my boss, and I know not to question him or go

           13      against what he's telling me to do.

           14  Q   Okay.  Can you tell us, did you tell the investigators

           15      anything about what Lieutenant Nobach had said he would

           16      do when he became a lieutenant?

           17                        MR. BIGGS:  Objection, please.  This

           18      is wholly irrelevant, and it's obviously hearsay.

           19                        THE COURT:  Well, it's an admission by

           20      party opponent.

           21                        MR. BIGGS:  If it's the right kind of

           22      statement.

           23                        THE COURT:  But I am just wondering if

           24      we-- based on the motion in limine, if it goes to that or

           25      not.
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            1                        MR. SHERIDAN:  I am limiting it to

            2      what was said to the investigator.

            3                        THE COURT:  Members of the Jury, let's

            4      take a couple of minutes, and we'll be back.

            5                        COURT BAILIFF:  Please rise for the

            6      jury.

            7                                           (Jury exits.)

            8                        THE COURT:  Thank you.  Please be

            9      seated.

           10          So I don't know if-- what he said he wanted to do

           11      afterwards, but I just want to make sure that you are

           12      aware that I have precluded any kind of other bad

           13      incidents or any other bad traits or character of

           14      Lieutenant Nobach.

           15          You are restricted to only testify about the-- and I

           16      don't know how much of this you know, but the e-mails,

           17      which apparently you do know about, the breast-rubbing

           18      incident that has been referred to, and the King air

           19      instance, but nothing else.

           20                        MR. SHERIDAN:  Your Honor, I can make

           21      an offer of proof.

           22                        THE COURT:  Go ahead.

           23                        MR. SHERIDAN:  Do you have it in front

           24      of you, the exhibit?

           25                         THE COURT:  Yes.
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            1                         MR. SHERIDAN:  If you look at page--

            2      let me find it--

            3                        THE COURT:  Is that clear?

            4                        MR. BIGGS:  Yes, Your Honor.

            5                         THE COURT:  No personal opinions about

            6      of what you think of him, of Lieutenant Nobach.

            7                        MR. SHERIDAN:  So this is simply what

            8      he told the investigators.

            9                        THE COURT:  Which page?

           10                        MR. SHERIDAN:  And it's Page 3, and

           11      it's Line No. 9.

           12                        THE COURT:  Line 9?

           13                        MR. SHERIDAN:  Yeah.

           14          He said-- he told-- Lieutenant Nobach said, "I can't

           15      wait until I'm running this place because I'm going to

           16      crush people," which is consistent with other testimony

           17      that we've already received about how he can make people

           18      fail their flight by speeding things up, so it's a

           19      statement he made to an investigator, so that means that

           20      the State was on notice that this was another thing that

           21      he had done in evaluating--

           22                        THE COURT:  That's not the issue

           23      though.

           24                         MR. BIGGS:  No, Your Honor, this

           25      happened years, years earlier, before he was a sergeant,
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            1      before he was a lieutenant.

            2          It's clearly to go to his character.

            3          That's the only reason for putting this in, and it's

            4      not admissible--

            5                         UNIDENTIFIED SPEAKER:  I disagree,

            6      Your Honor.

            7                        THE COURT:  I appreciate that you

            8      disagree, but I just want to hear from the lawyers.

            9          Tell me why this is not a violation of the motion in

           10      limine-- not a violation, but why is this not character

           11      evidence?

           12                        MR. SHERIDAN:  Because we've already--

           13      remember that the issue really, for the jury, is who are

           14      you going to believe, that he is the type of person who

           15      would actually retaliate against a person for getting

           16      him-- for talking about the sexual harassment, is he

           17      inclined to do that behavior?

           18          We already got the testimony in that he is the type

           19      of person who believes that he can-- he can bury another

           20      pilot by speeding up, because that's what he's alleged to

           21      have done.

           22          This is a statement that he made to investigators in

           23      2017, so this is something that-- that means the State

           24      had on their plate, as far as evaluating this case when

           25      it went forward, about-- and so it is relevant.
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            1          It is relevant to how he is inclined to act in

            2      this-- it's a statement he made, so it is an admission of

            3      a party opponent--

            4                        THE COURT:  Right.  That's not the

            5      issue though.

            6           I mean, just because it's an admission by a party

            7      opponent doesn't mean that it's admissible.

            8          I mean, there are--

            9                        MR. SHERIDAN:  So long as it's

           10      relevant, right, and we think it is.

           11                        MR. BIGGS:  Your Honor--

           12                        THE COURT:  Mr. Biggs?

           13                        MR. BIGGS:  We just heard the exact

           14      words out of Counsel's mouth that are not allowed.

           15          "This shows he's the type of person to do this,"

           16      that is what the evidence rules do not allow, and that is

           17      why they have these rules.

           18          Most of what's in this document is not admissible,

           19      it's hearsay.

           20          It's somebody telling their version of certain

           21      things.

           22           This is not a party, the man who is sitting here.

           23                        THE COURT:  No, but your client's

           24      statement is an admission by party opponent.

           25                        MR. BIGGS:  If it's the right kind of
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            1      statement.  It has to be otherwise admissible, and it's

            2      not.

            3           Your Honor, this is exactly why we have motions in

            4      limine.

            5           If you recall, before we did voir dire, they said,

            6      "Oh, I don't want you calling my client-- I don't want

            7      you characterizing him."

            8          This is exactly what Counsel is trying to do here.

            9                        MR. SHERIDAN:  That actually is

           10      exactly the difference.

           11          If I were to say, "Wasn't he the kind of person that

           12      would try to crush people," then that would be 404(a),

           13      but if it comes out of his mouth, then it's-- 404(a) is

           14      not-- it has nothing to do with it, and it shows his

           15      mental state, and that's all appropriate.

           16                        THE COURT:  So character evidence is

           17      admissible when it goes to an essential element of the

           18      claim or defense.

           19          Please explain to me how "I can't wait until I'm

           20      running this place because I'm going to crush people,"

           21      how that goes to an element or a defense of this

           22      particular case?

           23                        MR. SHERIDAN:  It's an intent.

           24          See, in these kind of cases, it is--

           25                        THE COURT:  Don't tell me about these
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            1      kind of cases.

            2          In this case.

            3                        MR. SHERIDAN:  It almost never happens

            4      that people say what they think.

            5          People don't use the "N" word now.  They think it.

            6      They don't use it.

            7          This fellow talked about how he was going to manage,

            8      and then he managed that way, so the words aren't 404(a)

            9      because these are his words.

           10          It's not-- it's not character if I say something,

           11      right?

           12          It's character if I try to-- if I try to put in

           13      testimony from somebody else about how he behaves, right?

           14                        THE COURT:  So why do you want this

           15      statement, "I'm going to crush people," if it's not for

           16      character?

           17                        MR. SHERIDAN:  Because this is an

           18      intent element.

           19          This shows his intent.

           20          It's how he views leadership.

           21          Remember, he got written up for poor leadership?

           22          This is like right on point about what kind of

           23      leader he intended to be and became, so that's why, Your

           24      Honor.

           25          It's not 404(a) at all because it's not an opinion.
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            1      It's a statement, and it's a statement of a party

            2      opponent, so it totally should come in.

            3                        MR. BIGGS:  Your Honor, you also have

            4      to do the balancing test, probative value versus

            5      prejudice, which they lose badly on that level as well.

            6          He's trying to show character.

            7           This is before he was even a leader, so this has

            8      nothing to do with the case, Your Honor.

            9                        THE COURT:  When was this statement

           10      made?

           11                        MR. BIGGS:  When they were troopers

           12      together, before he became a sergeant, before he became a

           13      lieutenant.

           14                        THE COURT:  Just because a party makes

           15      a statement doesn't make it automatically admissible.

           16          I am not going to allow this questioning, so I am

           17      going to sustain the objection.

           18                        MR. SHERIDAN:  All right.  Then I have

           19      no further questions of this witness.

           20                        THE COURT:  Have we lost my bailiff?

           21          Mary, could you please bring in the jury?

           22                              (Pause in the proceedings.)

           23                         COURT BAILIFF:  All rise.

           24                                           (Jury enters.)

           25                         THE COURT:  Thank you.  Please be
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            1      seated.

            2          Mr. Sheridan?

            3                        MR. SHERIDAN:  Yes.  Thank you.

            4          No further questions.

            5                        THE COURT:  Mr. Biggs?

            6                         MR. BIGGS:  Thank you, Your Honor.  I

            7      have precious little time.  I will see if I can't get

            8      through this with your assistance.

            9                           CROSS-EXAMINATION

           10      BY MR. BIGGS:

           11  Q   You would agree with me, wouldn't you, Lieutenant Nobach

           12      is an excellent pilot?

           13  A   Yes.

           14  Q   And you would agree with me he's a smart man, an

           15      intelligent man?

           16  A   Yes.

           17  Q   And you're friends with him, aren't you, with the

           18      plaintiff?

           19  A   I am friends with whom?

           20  Q   The plaintiff, Mr. Santhuff.

           21  A   Yes.

           22  Q   And you've talked to him as recently as a couple weeks

           23      ago when he asked you to talk to his counsel about this

           24      case?

           25  A   Yes.
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            1  Q   And you did that?

            2  A   Yes, I did.

            3  Q   And let's go-- you retired from the patrol as a trooper,

            4      right?

            5  A   Yes.

            6  Q   You never were promoted to sergeant, to lieutenant--

            7  A   Correct.

            8  Q   Okay.  And this deleting e-mails business, your testimony

            9      today is you don't recall when it happened, right?

           10  A   Correct.

           11  Q   You don't know what year it was?

           12  A   Correct.

           13  Q   You don't know if it was long before you retired or

           14      sometime before that?

           15  A   Well, it was before I retired.

           16  Q   But you don't know if it was a little bit before or a lot

           17      before you retired?

           18  A   Well, I guess it would depend on how you would define "a

           19      little bit" or "a lot."

           20  Q   When Lieutenant Nobach talked to you about deleting

           21      e-mails, you would agree with me that he did not tell you

           22      why?

           23           He didn't tell you, "We have to do this for X

           24      reason"?

           25  A   Correct.
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            1  Q   Okay.  And you don't know what e-mails were deleted?

            2          I mean, you don't know what was in them, right?

            3  A   I don't recall what was in them.

            4          It was just all the e-mails.

            5  Q   So you can't tell us today that there was any topic, any

            6      problem that was trying to be hidden?

            7  A   I don't recall what was in the e-mails, correct.

            8  Q   Okay.  Let me ask you this:

            9          Did you fly mayday flights in 2013?

           10  A   I don't recall.

           11          I flew a mayday flight, I recall, but when it was, I

           12      don't remember.

           13  Q   Okay.  So you can't tell us if you flew 2013, 2014, 2015?

           14  A   Not without looking at my logbook.

           15  Q   Okay.  And you can't tell us, can you, whether there are

           16      any public records requests in 2013 or 2014 or 2015?

           17  A   I wouldn't be able to tell you that either, correct.

           18  Q   So you can't tell me whether any mayday flights coincide

           19      with any records requests?

           20  A   Correct.

           21  Q   But you can recall, can't you, that before May, in 2014,

           22      there was a huge event that happened to the state, right?

           23  A   Before 2014?

           24  Q   Right.

           25          Did you find yourself working the Oso mudslide
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            1      situation?

            2  A   No.

            3  Q   Okay.  When was that?

            4  A   I don't recall.

            5  Q   Okay.  You didn't fly then?

            6  A   No.

            7  Q   Okay.  Were you involved with e-mail clearing during that

            8      process?

            9  A   I don't remember when the e-mails were deleted.

           10          That's what I'm trying to--

           11  Q   Okay.  Do you recall that because of the Oso volume of

           12      data, there's a lot of e-mail being relied on,

           13      communications, rapport, photos, videos-- the e-mails

           14      were getting backed up and clogged.

           15           Do you remember that?

           16                         MR. SHERIDAN:  Objection to the

           17      testimony; not foundation.

           18                         THE WITNESS:  I wasn't involved in-- I

           19      don't know.  I have no idea--

           20                        THE COURT:  One moment, please.  Let

           21      me issue--

           22                         THE WITNESS:  Sorry.

           23                         THE COURT:  What was your objection?

           24                        MR. SHERIDAN:  Objection; no

           25      foundation for that.
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            1                        THE COURT:  Overruled.

            2           Please ask the question again.

            3                        THE WITNESS:  I have no ideas how many

            4      e-mails were sent or where they were being sent to,

            5      whether it was clogging up the IT system or not.

            6          I wasn't involved in IT.

            7  Q   (By Mr. Biggs)  Okay.  So you would agree with me that at

            8      least potentially the e-mail cleanup effort had to do

            9      with the Oso mudslide and all the problems that created

           10      for e-mails, right?

           11  A   I did--

           12                        MR. SHERIDAN:  Objection; speculation,

           13      foundation.

           14                        THE COURT:  Do you agree he can say he

           15      can agree or he doesn't agree?

           16          Overruled.

           17                        THE WITNESS:  No, I would not agree

           18      with that.

           19  Q   (By Mr. Biggs)  You don't think that was what was going

           20      on at the time?

           21  A   No, because I didn't think that at the time.

           22  Q   I'm sorry, you didn't think--

           23  A   That it was involved with Oso at the time.

           24  Q   But you can't tell me when this happened, right?

           25  A   Correct.
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            1  Q   Okay.  And can you tell me when Oso happened?

            2  A   No.

            3                        MR. BIGGS:  Okay.  That's all I have.

            4      Thank you very much.

            5                        MR. SHERIDAN:  Nothing further, Your

            6      Honor.

            7                        THE COURT:  Members of the Jury, do

            8      you have any questions for this witness?

            9                                           (No response.)

           10                        THE COURT:  May this witness be

           11      excused?

           12                         MR. SHERIDAN:  Yes.

           13                        THE COURT:  Defense?

           14                        MR. BIGGS:  Yes, Your Honor.

           15                        THE COURT:  All right.  You are

           16      excused.  Thank you for being here today.

           17                        THE WITNESS:  Thank you, Your Honor.

           18                        THE COURT:  All right.  Right at 4:00.

           19      Look at that.

           20          You are excused for the day and for the weekend.

           21          Have a great weekend.

           22          I hope the smoke goes away, and my only reminder is

           23      please don't do any research or talk about what has

           24      happened in the courtroom.  Forget about it.  Just enjoy

           25      the weekend, and we'll see you on Monday at 9:00.
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            1                        COURT BAILIFF:  All right.  All rise.

            2                                           (Jury exits.)

            3                        THE COURT:  All right.  Please be

            4      seated.

            5          You are excused.

            6          I just wanted to put on the record two explanations

            7      for my rulings when the jury was present.

            8          One was an objection that was made when Mr. Marlow

            9      was questioning Captain Saunders and asked him, "Would it

           10      surprise you that Captain Mathesen would disagree with

           11      you that this investigation was not a whistleblower

           12      investigation," or something along those lines, and it

           13      was objected to as hearsay.

           14          I overruled that objection for two reasons:

           15           One is whether he agreed or not, it's not hearsay.

           16          Second, and more importantly, Captain Mathesen did

           17      testify in court that the investigation of the incident

           18      would be a personal investigation not a whistleblower

           19      investigation, so for a statement to be hearsay, it has

           20      to be an out-of-court statement.  He did make that

           21      statement in court, so it's not hearsay.

           22          The other objection that was made, that I overruled

           23      from Mr. Sheridan on behalf of the plaintiff, had to do

           24      with Captain Saunders' testimony about Assistant Chief

           25      Alexander, how he handles-- his belief on how to handle
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            1      sexual harassment, discrimination, those kind of things,

            2      and was objected to as 404(a).

            3          Captain Alexander testified about that-- not

            4      captain, but Assistant Chief Alexander testified about

            5      those things yesterday, but, more importantly, one of the

            6      parties in this case is the Washington State Patrol, not

            7      just Lieutenant Nobach, and so far the allegation and

            8      what-- what Plaintiffs are trying to point out is that

            9      the Washington State Patrol allowed this kind of

           10      behavior, and this was just-- nothing was done about it,

           11      so discrimination was okay and sexual harassment was

           12      okay, and that-- so that goes to an essential element of

           13      the defense that it's not-- I mean, that's not what

           14      happened, so that's the reason why I overruled the

           15      objection.

           16          I just wanted to give an explanation.

           17           I always kind of hate it when judges would just not

           18      give a reason, so you may disagree, but those are my

           19      reasons.

           20          All right.  Anything else?

           21                         MR. MARLOW:  Just, Your Honor, I

           22      wanted to say with your first ruling, you got me.

           23           I forgot he testified in court.  Of course it's not

           24      hearsay.

           25          The second one, I still disagree with you,
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            1      respectfully, but the first one, you got me.

            2                        THE COURT:  That's fine.

            3                        MR. MARLOW:  And with regard to the

            4      defense objection to the Juror No. 3's third question,

            5      Your Honor's great wording of it vitiated that.

            6                        THE COURT:  All right.  Good.

            7                             (Court recessed at 4:03 p.m.)
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