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Wright by Wright v. Group Health Hosp.
Wash.,1984.

Supreme Court of Washington,En Banc.
Jeffrey D. WRIGHT, by his Guardian ad
Litem, Daniel WRIGHT; and Daniel
Wright and Nancy Wright, Petitioners,
V.

GROUP HEALTH HOSPITAL and Dr.
Kevin Schaberg, Respondents.

No. 50801-1.

Dec. 6, 1984.

Plaintiffs  bringing malpractice action
moved for a protective order declaring that
their attorney had right to interview ex
parte current and former employees of de-
fendant health maintenance organization.
The Superior Court, King County, H.
Joseph Coleman, J., denied motion and af-
firmed organization's right to give blanket
instruction to current employees not to
have ex parte contacts with attorneys. Ap-
peal was certified. The Supreme Court,
Dolliver, J., held that: (1) attorney-client
privilege did not in itself bar plaintiffs' at-
torney from interviewing employees of de-
fendant health maintenance organization
regarding malpractice claim, since attorney
did not seek to discover communications;
(2) current employees of health mainten-
ance organization would be considered
“parties” for purposes of disciplinary rule
dealing with ex parte communications by
attorney with parties if, under applicable
law, they had managing authority sufficient
to give them right to speak for, and bind,
corporation; therefore, plaintiffs attorney
would not violate such rule by interviewing
former employees of organization; and (3)
it was improper for health maintenance or-
ganization to advise its employees not to

speak with attorneys representing plaintiffs
in malpractice action.

Reversed and remanded.
West Headnotes
[1] Witnesses 410 €199(2)

410 Witnesses
41011 Competency
41011(D) Confidential Relations and
Privileged Communications
410k197 Communications to or
Advice by Attorney or Counsel
410k199 Relation of Attorney
and Client
410k199(2) k. Parties and
Interests Represented by Attorney. Most
Cited Cases
While attorney-client privilege may in cer-
tain instances extend to lower level em-
ployees not in a “control group,” privilege
extends only to protect communications
and not underlying facts. West's RCWA
5.60.060(2).

[2] Withesses 410 €199(2)

410 Witnesses
41011 Competency
41011(D) Confidential Relations and
Privileged Communications
410k197 Communications to or
Advice by Attorney or Counsel
410k199 Relation of Attorney
and Client
410k199(2) k. Parties and
Interests Represented by Attorney. Most
Cited Cases
Attorney-client privilege did not in itself
bar plaintiffs attorney from interviewing
employees of defendant health mainten-
ance organization regarding malpractice
claim, since attorney did not seek to dis-

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=410
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=410II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=410II%28D%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=410k197
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=410k199
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=410k199%282%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=410k199%282%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=410k199%282%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WAST5.60.060&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WAST5.60.060&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=410
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=410II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=410II%28D%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=410k197
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=410k199
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=410k199%282%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=410k199%282%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=410k199%282%29

691 P.2d 564

Page 2

103 Wash.2d 192, 691 P.2d 564, 50 A.L.R.4th 641, 53 USLW 2309

cover communications, but rather sought to
discover facts incident to alleged malprac-
tice. West's RCWA 5.60.060(2).

[3] Attorney and Client 45 €=32(12)

45 Attorney and Client
45| The Office of Attorney
451(B) Privileges, Disabilities, and
Liabilities
45k32 Regulation of Professional
Conduct, in Genera
45k32(12) k. Relations, Deal-
ings, or Communications with Witness,
Juror, Judge, or Opponent. Most Cited
Cases
Purpose of disciplinary rule dealing with
communication by attorney on subject of
representation of client to party he knows
to be represented by lawyer as to subject of
representation is to prevent situations in
which represented party may be taken ad-
vantage of by adverse counsel; presence of
party's attorney theoretically neutralizes
contact. CPR DR7-104(A)(1).

[4] Attorney and Client 45 €=32(12)

45 Attorney and Client
45| The Office of Attorney
451(B) Privileges, Disabilities, and
Liabilities
45k32 Regulation of Professional
Conduct, in General
45k32(12) k. Relations, Deal -
ings, or Communications with Witness,
Juror, Judge, or Opponent. Most Cited
Cases
Under disciplinary rule dealing with com-
munications by attorney on subject of rep-
resentation of client with a party attorney
knows to be represented by alawyer in that
matter, “party” in litigation involving cor-
porations includes only those employees
who have legal authority to bind corpora-
tion in alegal evidentiary sensg, i.e., those

employee who have “speaking authority”
for the corporation, since such an interpret-
ation is consistent with purpose of rule to
protect represented parties from dangers of
dealing with adverse counsel, while also
advancing policy of keeping testimony of
employee witnesses freely accessible to
both parties. CPR DR7-104(A), (A)(1).

[5] Attorney and Client 45 €=32(12)

45 Attorney and Client
45| The Office of Attorney
451(B) Privileges, Disabilities, and
Liabilities
45k32 Regulation of Professional
Conduct, in Genera
45k32(12) k. Relations, Deal-
ings, or Communications with Witness,
Juror, Judge, or Opponent. Most Cited
Cases
Purpose of disciplinary rule dealing with
communications by lawyer during course
of representation of client with a party he
knows to be represented by lawyer in such
matter is not to protect corporate party
from revelation of prejudicial facts, but
rather, is to preclude interviewing of those
corporate employees who have authority to
bind corporation. CPR DR7-104(A),

(A)(D).
[6] Attorney and Client 45 €=32(12)

45 Attorney and Client
45| The Office of Attorney
451(B) Privileges, Disabilities, and
Liabilities
45k32 Regulation of Professional
Conduct, in General
45k32(12) k. Relations, Deal -
ings, or Communications with Witness,
Juror, Judge, or Opponent. Most Cited
Cases
Current employees of health maintenance
organization against which malpractice ac-
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tion was brought would be considered
“parties” for purposes of disciplinary rule
dealing with ex parte communications by
attorney with parties if, under applicable
law, they had managing authority sufficient
to give them right to speak for, and bind,
corporation; therefore, plaintiffs attorney
would not violate such rule by interviewing
former employees of organization. CPR
DR7-104(A), (A)(1).

[7] Attorney and Client 45 €=32(12)

45 Attorney and Client
45| The Office of Attorney
451(B) Privileges, Disabilities, and
Liabilities
45k32 Regulation of Professional
Conduct, in Genera
45k32(12) k. Relations, Deal-
ings, or Communications with Witness,
Juror, Judge, or Opponent. Most Cited
Cases
A corporate employee who is a“client” un-
der the attorney-client privilege is not ne-
cessarily a “party” for purposes of discip-
linary rule dealing with ex parte commu-
nications by attorney to a party. CPR
DR7-104(A)(2); West's RCWA
5.60.060(2).

[8] Attorney and Client 45 €=32(12)

45 Attorney and Client
45| The Office of Attorney
451(B) Privileges, Disabilities, and
Liabilities
45k32 Regulation of Professional
Conduct, in General
45k32(12) k. Relations, Deal -
ings, or Communications with Witness,
Juror, Judge, or Opponent. Most Cited
Cases
Since an adverse attorney may, under dis-
ciplinary rule dealing with ex parte com-
munications by attorney with another party

represented by attorney in matter, inter-
view ex parte nonspeaking/managing agent
employees, it was improper for health
mai ntenance organization to advise its em-
ployees not to speak with attorneys repres-
enting plaintiffs in malpractice action. CPR
DR7-104(A), (A)(1).

[9] Attorney and Client 45 €=32(12)

45 Attorney and Client
45| The Office of Attorney
451 (B) Privileges, Disabilities, and
Liabilities
45k32 Regulation of Professional
Conduct, in Genera
45k32(12) k. Relations, Deal-
ings, or Communications with Witness,
Juror, Judge, or Opponent. Most Cited
Cases
A corporate party, or its counsel, may not
prohibit its nonspeaking/managing agent
employees from meeting with adverse
counsel; however, such employees are not
required to meet ex parte with adverse
counsel. CPR DR7-104(A), (A)(1).

*193 **565 Paul Luvera, Jr., John G.
Kamb, Mount Vernon, for petitioners.
Williams, Lanza, Kastner & Gibbs, John
Rosendahl, Seattle, for respondents.
Schroeter, Goldmark & Bender, Leonard
Schroeter, Seattle, amicus curiae for peti-
tioners.

Bryan Harnetiaux, Winston & Cashatt,
Robert Whaley, Spokane, amicus curiae of
Washington Trial Lawyers Assn.

DOLLIVER, Justice.

The question presented in this appeal is
whether, in connection with events leading
to a medical malpractice action, a defend-
ant hospital corporation may prohibit its
current employees from conducting ex
parte interviews with plaintiffs' attorneys.
The trial court held these interviews would
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violate CPR DR 7-104(A)(1). Wereverse.

This appeal arose out of plaintiffs' medical
malpractice action pending against Group
Health Hospital (Group Health) and Dr.
Kevin Schaberg, its employee. In the
**566 malpractice action, plaintiffs allege
defendant employees of Group Health, in-
cluding Dr. Schaberg, committed medical
mal practice in the care and management of
Mrs. Wright during labor and delivery of
her son Jeffrey.

Group Health is a large Seattle-based
health care cooperative. When a medical
malpractice action is brought against it,
Group Health has a policy of giving the
following instructions to the individuals in-
volved in the care of the plaintiff/patient.
Group Health advises these employees
*194 that its outside counsel represents
Group Health in the action; the employees
will be contacted by and should fully co-
operate with this law firm; their commu-
nications with the law firm are confiden-
tial; and they are not to discuss the case
with anyone other than said law firm. This
notice is given to the pertinent employees
even if they were not currently employed
by Group Health.

During the course of discovery in the mal-
practice action, plaintiffs attorney asked
for the addresses and telephone numbers of
nurses involved in the care of Mrs. Wright.
The information was provided with the un-
derstanding that such nurses were to be re-
garded as clients of the law firm and that
plaintiffs would make no effort to contact
these nurses ex parte. Group Health's attor-
neys asserted these ex parte interviews
were barred by the attorney-client privilege
and the disciplinary rules. Plaintiffs attor-

ney disagreed and moved for a protective
order declaring he had both the legal and
ethical right to interview ex parte both cur-
rent and former Group Health employees
so long as they were not management em-
ployess.

The trial court denied plaintiffs' motion for
a protective order. The court affirmed the
defendant corporation's right to give a
blanket instruction to its current nonparty
employees not to have ex parte contacts
with plaintiffs attorneys. The court held
these interviews would violate CPR DR
7-104(A)(1). Plaintiffs’ appeal was certi-
fied from Division One of the Court of Ap-
peals.

Group Health argues that as a corporation
represented by counsel, its current and
former employees are “clients’ of the law
firm for purposes of the attorney-client
privilege. To preserve the confidences and
secrets protected by the privilege, Group
Health argues its employees should not be
discoverable plaintiffs on an ex parte basis.
We disagree.

[1] The attorney-client privilege, RCW
5.60.060(2), provides that an attorney shall
not, without the consent of his client, be
examined as to any communication made
by the *195 client to him, or his advice
given thereon in the course of professional
employment. While the attorney-client
privilege may in certain instances extend to
lower level employees not in a “control
group”, Upjohn Co. v. United Sates, 449
U.S. 383, 101 S.Ct. 677, 66 L.Ed.2d 584
(1981), the privilege extends only to pro-
tect communications and not the underly-
ing facts. This distinction was noted by the
Upjohn Court:
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“[T]he protection of the privilege extends
only to communications and not to facts. A
fact is one thing and a communication con-
cerning that fact is an entirely different
thing. The client cannot be compelled to
answer the question, ‘What did you say or
write to the attorney? but may not refuse
to disclose any relevant fact within his
knowledge merely because he incorporated
a statement of such fact into his communic-
ation to his attorney.”

Upjohn Co., at 395-96, 101 S.Ct. at 685-86
(quoting Philadelphia v. Westinghouse
Elec. Corp.,, 205 F.Supp. 830, 831
(E.D.Pa.1962)).

[2] In Upjohn the “communication” was
the correspondence between the corporate
employee and corporate counsel. At issue
was the applicability of the privilege to the
employee. In the present case, plaintiffs at-
torney does not seek to discover a commu-
nication by a Group Health employee. In-
deed, there is no communication**567
which Group Health claims is privileged.
Plaintiffs’ attorney seeks to interview
Group Health employees to discover facts
incident to the alleged medical malpractice,
not privileged corporate confidences.

We hold the attorney-client privilege does
not in itself bar plaintiffs attorney from in-
terviewing defendant corporation's employ-
ees.

Group Health next argues all of its current
and former employees are “parties’ within
the meaning of CPR DR 7-104(A)(1) and
the rule would be violated if plaintiffs
counsel attempted to contact Group
Health's employees.

CPR DR 7-104(A) provides:

*196 During the course of his representa-
tion of aclient alawyer shall not:

(1) Communicate or cause another to com-
municate on the subject of the representa-
tion with a party he knows to be represen-
ted by a lawyer in that matter unless he has
the prior consent of the lawyer representing
such other party or is authorized by law to
do so.

(Italics ours.)

A

CPR DR 7-104(A)(1) (rule) is based on the
American Bar Association original version
of Canon 9, which was superseded by the
adoption of the American Bar Association
of the Code of Professional Responsibility
in 1970. Leubsdorf, Communicating with
Another Lawyer's Client: The Lawyer's
Veto and the Client's Interest, 127
U.PalL.Rev. 683, 685 n. 10 (1979)
(Leubsdorf). The original Canon 9 read:

A lawyer should not in any way commu-
nicate upon the subject of controversy with
a party represented by counsel; much less
should he undertake to negotiate or com-
promise the matter with him, but should
deal only with his counsel....

(Italics ours.) ABA Canons of Professional
Ethics 9 (1908); H. Drinker, Legal Ethics
201 (1953); Leubsdorf, supra.

[3] The official historical purposes of the
rule and its predecessor Canon 9 were two-
fold: preserving the proper functioning of
the legal system and shielding the adverse
party from improper approaches. ABA
Comm. on Professional Ethics and Griev-
ances, Formal Op. 108 (1934). Others char-
acterized the historical purposes of the rule
as preventing attorneys from “stealing cli-
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ents” (H. Drinker, Legal Ethics, at 190), or
to proscribe attorney contacts with repres-
ented parties so they would not diminish
potential contingent fees by negotiating un-
favorable settlements directly with clients.
Note, DR 7-104 of the Code of Profession-
al Responsibility Applied to the Govern-
ment “ Party” ,61 Minn.L.Rev. 1007, 1010
(2977) (Note, Government*197 “ Party” ).
In more recent years, however, the purpose
of the rule has been said to shield the rep-
resented client from improper approaches.
Note, Government “Party”, supra. See
also State v. Thompson, 206 Kan. 326, 330,
478 P.2d 208 (1970). The general thrust of
the rule is to prevent situations in which a
represented party may be taken advantage
of by adverse counsel; the presence of the
party's attorney theoretically neutralizes the
contact. See Kurlantzik, The Prohibition
on Communication with an Adverse Party,
51 Conn.B.J. 136, 145-46 (1977).

B

Plaintiffs' attorney does not seek ex parte
contacts with Group Health's employee,
Dr. Schaberg, who is a joined party in this
action. Rather, plaintiffs seek to interview
ex parte nurses and other Group Health
personnel all of whom are not partiesin the
malpractice action. While easily identifi-
able in litigation between private parties,
the scope of CPR DR 7-104(A)(1) is less
clear when one party is a corporation, as is
Group Health. In this context the crucial is-
sue is: Which of the corporate party's em-
ployees should be protected from ap-
proaches by adverse counsel?

**568 In our adversarial legal system, a
policy conflict arises when a corporation
attempts to use CPR DR 7-104(A)(1) de-
fensively so as to prevent an adverse attor-
ney from interviewing its employees ex

parte. On the one hand, there is the need of
the adverse attorney for information which
may be in the exclusive possession of the
corporation and may be too expensive or
impractical to collect through formal dis-
covery. On the other hand is the corpora-
tion's need to protect itself for the tradition-
al reasons justifying the rule. For discus-
sion of the conflicting interests, see gener-
ally IBM Corp. v. Edelstein, 526 F.2d 37,
41-43 (2d Cir.1975) (judge's order requir-
ing that ex parte interviews of defendant
government employees be transcribed ex-
ceeded trial court's authority because in-
formal witness interviews serve important
fact-finding function); Leubsdorf, supra at
695; Note, Government “ Party” , supra at
1013-16. In *198 attempting to balance the
conflicting policies, courts, bar associ-
ations, and commentators have struggled
with the issue whether a corporate party's
employee should be considered a “party”.
The decisions may be classified as follows.

Some authorities declare CPR DR
7-104(A)(1) does not bar ex parte inter-
views with any of a corporate party's em-
ployees who were withesses to the acts or
omissions giving rise to the action. These
authorities, moreover, do not require the
consent of adverse counsel in advance of
these interviews. ABA Comm. on Profes-
sional Ethics and Grievances, Formal Op.
117 (1934) (plaintiff's attorney may inter-
view defendant store's employees in con-
nection with plaintiff's slip and fall in de-
fendant's store); Los Angeles Cy. Bar
Assn, Op. 234 (1956), digested in O.
Maru, Digest of Bar Association Ethics
Opinions 66 (1970) (hereinafter 1970 Di-
gest); Michigan State Bar Assn, Op. 141
(1951), reprinted in 38 Mich.St.B.J. 181
(1959) (permissible to interview defendant
corporation's clerks who had witnessed or
were involved in accident causing injury

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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without obtaining consent of opposing
counsel); New York City Bar Assn, Op.
331 (1935), digested in 1970 Digest, at 279
(same).

Other authorities conditionally permit an
adverse attorney to interview ex parte em-
ployees of a corporate party. These author-
ities distinguish

officers and directors with power to bind
the corporation and employees lacking
such power to bind. The former tend to be
considered parties while the latter are con-
sidered witnesses ...

*199 Lawyers Manual on Professional
Conduct (ABA/BNA) 71:314 (1984). This
appears to be the American Bar Associ-
ation's most recent approach. The Bar held
that nonparty employees can be inter-
viewed ex parte so long as they cannot
commit the corporation because of their
authority as corporate officers or employ-
ees or for some other reason the law cloaks
them with authority ... as the alter egos of
the corporation ...

Lawyers Manual on Professional Conduct,
supra (quoting ABA Comm. on Profes-
sional Ethics and Grievances, Informal Op.
1410 (1978)). Accord, Comment, Model
Rules of Professional Conduct, Rule 4.2
(1983) (persons having a manageria re-
sponsibility on behalf of the organization);
Los Angeles Cy. Bar Assn, Op. 369
(1977), digested in O. Maru, 1980 Supple-
ment to the Digest of Bar Association Eth-
ics Opinions 75-76 (1982) (distinguishing
employees with “authority to negotiate”,
whose admissions are valid, and who have
access to confidential corporate informa-
tion); Arizona State Bar Assn, Op. 203
(1966), digested in O. Maru, 1970 Supple-
ment to the Digest of Bar Association Eth-
ics Opinions 127 (1972) (hereinafter 1970

Supplement) (“speak for and bind” muni-
cipality); Idaho State Bar Assn, Op. 21
(1960), digested in 1970 Digest, at 105
(officers and directors who were the cor-
poration's alter ego); H. Drinker, Legal
Ethics 201 (1953). One commentator ar-
gues the rule should be extended not only
to the corporation's “managing agents’ but
to all employees through whom the corpor-
ation speaks. Leubsdorf, supra at 695.

Other authorities define “party” based on
the employee's relationship to the
matter**569 in which the attorney is seek-
ing information, i.e., is the employee
merely a witness or is the act or omission
of the employee imputed to the corporation
for purposes of civil liability. See, e.g.,
Texas State Bar Ass'n, Op. 342 (1968), di-
gested in 1970 Supplement, at 297 (no ex
parte interviews if employee is person
whose acts or omissions led to the lawsuit);
Louisiana State Bar Assn, Op. 326 (1968),
digested in 1970 Supplement, at 225
(same); Comment, Model Rules of Profes-
sional Conduct, Rule 4.2 (1983) (rule pro-
hibits communication with any other per-
son whose act or omission in connection
with that matter may be imputed to the or-
ganization for purposes of civil or criminal
liability).

Finally, one authority appears to proscribe
completely ex parte interviews with a cor-
porate party's employees. New York Cy.
Year Book, Op. 528 (1965), digested in
1970 Digest, at 241-42.

*200 One court interpreting the rule rejec-
ted a fixed test for determining whether a
corporate employee was a “party”. Rather,
the court held the interviewing government
attorneys were “sensitive” to the ethical
considerations because they identified
themselves as adverse attorneys and in-
structed the corporate employees in ad-
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vance that they had the right to an attorney
during the interview. Nevertheless, the
court directed there could be no ex parte
interviews of the company's president,
chairman, or plant managers. In re FMC
Corp., 430 F.Supp. 1108, 1110-11
(S.D.W.Va.1977). Another court, anayz-
ing a case in which the government was the
defendant, stressed the vital First Amend-
ment interest in contacting ex parte the
government's employees. Vega v. Blooms-
burgh, 427 F.Supp. 593 (D.Mass.1977);
see generally Leubsdorf, supra at 694-95.

C

[4][5] We hold the best interpretation of
“party” in litigation involving corporations
is only those employees who have the legal
authority to “bind” the corporation in aleg-
a evidentiary sense, i.e., those employees
who have “speaking authority” for the cor-
poration. This interpretation is consistent
with the declared purpose of the rule to
protect represented parties from the
dangers of dealing with adverse counsel.
Leubsdorf, supra at 686-88. A flexible in-
terpretation of “parties’, moreover, ad-
vances the policy of keeping the testimony
of employee witnesses freely accessible to
both parties. See ABA Comm. on Profes-
sional Ethics and Grievances, Formal Op.

117 (1934). We find no reason to distin-
guish between employees who in fact wit-
nessed an event and those whose act or
omission caused the event leading to the
action. It is not the purpose of the rule to
protect a corporate party from the revela-
tion of prejudicial facts. Accord, Coburn v.

Seda, 101 Wash.2d 270, 276-77, 677 P.2d
173 (1984) (discovery immunity statute
will be strictly construed; it does not grant
an immunity to information available from
original sources). Rather, the rule's *201
function is to preclude the interviewing of

those corporate employees who have the
authority to bind the corporation. H. Drink-
er, Legal Ethics 201 (1953).

D

[6] We hold current Group Health employ-
ees should be considered “parties’” for the
purposes of the disciplinary rule if, under
applicable Washington law, they have
managing authority sufficient to give them
the right to speak for, and bind, the corpor-
ation. Since former employees cannot pos-
sibly speak for the corporation, we hold
that CPR DR 7-104(A)(1) does not apply
to them.

The “managing-speaking” agent test hasits
roots in agency and evidence law. The well
established test is a flexible one under the
circumstances of each case. Compare
Young v. Group Health Coop., 85 Wash.2d
332, 534 P.2d 1349 (1975) (doctor had
“gpeaking authority” for hospital) and Grif-
fiths v. Big Bear Sores, Inc., 55 Wash.2d
243, 347 P.2d 532 (1959) (manager for su-
permarket had “speaking authority”) with
Kadiak Fisheries Co. v. Murphy Diesel
Co., 70 Wash.2d 153, 422 P.2d 496 (1967)
(maintenance manager for
commercia**570 fishing company did not
have “speaking authority”). See also Van-
noy v. Pacific Power & Light Co., 59
Wash.2d 623, 636, 369 P.2d 848 (1962);
Hodgins v. Oles, 8 Wash.App. 279, 282,
505 P.2d 825 (1973); 5A K. Tegland,
Wash.Prac., Hearsay § 349 (2d ed. 1982).

Group Health asserts the agency law
“managing-speaking” agent test is archaic
since the United States Supreme Court has
adopted, in Upjohn, a flexible “client” test
extending coverage to many nonmanagerial
employees. Group Heath argues the
“flexible” test in United States v. Upjohn
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Co.,, 449 U.S. 383, 101 S.Ct. 677, 66
L.Ed.2d 584 (1981) should apply to CPR
DR 7-104(A)(1) in determining whether
corporate employees are “parties’ for pur-
poses of the rule.

[7] While Group Health is correct in noting
that both the attorney-client privilege and
the disciplinary rules share the mutual
goals of “furthering the attorney-client re-
lationship”,*202 the policies represented
by these two rules are different. In enunci-
ating a flexible “control group” test, the
Upjohn Court was expanding the definition
of “clients” so the laudable goals of the at-
torney-client privilege would be applicable
to a greater number of corporate employ-
ees. The purpose of the disciplinary rule,
on the other hand, is to protect the corpora-
tion so its agents who have the authority to
prejudice the entity's interest are not uneth-
ically influenced by adverse counsel. Thus,
the purpose of the managing-speaking
agent test is to determine who has the au-
thority to bind the corporation. As one
commentator noted:

Those who are ultimately responsible for
managing the entity's operations have the
strongest interest in the outcome of any
dispute involving the entity.... These offi-
cials are the multi-person entity's alter ego-
they can speak and act for the entity and
can settle controversies on its behalf.

Note, Government “ Party” , supra at 1017.
The policy reasons necessitating the
“flexible” test in Upjohn are not present
here. A corporate employee who is a
“client” under the attorney-client privilege
IS not necessarily a “party” for purposes of
the disciplinary rule.

Group Health contends the evidentiary
rules governing speaking authority of
agents serve a hearsay reliability function

and should not be used in the “managing
agent” determination. While it is true an
agent's admissions and statements against a
principal are considered “reliable”, the
more “satisfactory justification” of the
evidence rule is that admissions by agents
“are the product of the adversary system,
sharing, though on a lower and noncon-
clusive level, the characteristics of admis-
sions in pleadings or stipulations.” (Italics
ours.) E. Cleary, McCormick on Evidence 8
262, at 629 (2d ed. 1972). The policies be-
hind the speaking agent determination and
the speaking agent distinction of CPR DR
7-104(A)(1) are not inconsistent.

E

[8][9] Since we hold an adverse attorney
may, under CPR *203 DR 7-104(A)(1), in-
terview ex parte nonspeaking/managing
agent employees, it was improper for
Group Health to advise its employees not
to speak with plaintiffs' attorneys. An attor-
ney's right to interview corporate employ-
ees would be a hollow one if corporations
were permitted to instruct their employees
not to meet with adverse counsel. This
opinion shall not be construed in any man-
ner, however, so as to require an employee
of a corporation to meet ex parte with ad-
verse counsel. We hold only that a corpor-
ate party, or its counsel, may not prohibit
its nonspeaking/managing agent employees
from meeting with adverse counsel.

The case is remanded to the trial court with
instructions that Group Health's cautioning
letters be revoked as to the relevant em-
ployees and that appropriate relief be ac-
corded consistent with this opinion.

WILLIAM H. WILLIAMS, C.J, and UT-
TER, BRACHTENBACH, ANDERSEN,
DORE, DIMMICK and PEARSON, JJ.,
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concur.

Wash.,1984.

Wright by Wright v. Group Health Hosp.
103 Wash.2d 192, 691 P.2d 564, 50
A.L.R.4th 641, 53 USLW 2309

END OF DOCUMENT
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RPC RULE 3.4
FAIRNESS TO OPPOSING PARTY AND COUNSEL

A lawyer shall not:

(a) unlawfully obstruct another party's access to evidence or unlawfully
alter, destroy or conceal a document or other material having potential
evidentiary value. A lawyer shall not counsel or assist another person to
do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or
offer an inducement to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal except
for an open refusal based on an assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to
make reasonably diligent effort to comply with a legally proper discovery
request by an opposing party; or

(e) in trial, allude to any matter that the lawyer does not reasonably
believe is relevant or that will not be supported by admissible evidence,
assert personal knowledge of facts in issue except when testifying as a
witness, or state personal opinion as to the justness of a cause, the
credibility of a witness, the culpability of a civil litigant or the guilt
or innocence of an accused.

() [Reserved. ]
Comment

[1] The procedure of the adversary system contemplates that the evidence
in a case is to be marshaled competitively by the contending parties. Fair
competition in the adversary system is secured by prohibitions against
destruction or concealment of evidence, improperly influencing witnesses,
obstructive tactics in discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to
establish a claim or defense. Subject to evidentiary privileges, the right
of an opposing party, including the government, to obtain evidence through
discovery or subpoena is an important procedural right. The exercise of
that right can be frustrated if relevant material is altered, concealed or
destroyed. Applicable law in many jurisdictions makes it an offense to
destroy material for purpose of impairing its availability in a pending
proceeding or one whose commencement can be foreseen. Falsifying evidence
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is also generally a criminal offense. Paragraph (a) applies to evidentiary
material generally, including computerized information. Applicable law may
permit a lawyer to take temporary possession of physical evidence of client
crimes for the purpose of conducting a limited examination that will not
alter or destroy material characteristics of the evidence. In such a case,
applicable law may require the lawyer to turn the evidence over to the

police or other prosecuting authority, depending on the circumstances.

[3] With regard to paragraph (b), it is not improper to pay a witness's
expenses or to compensate an expert witness on terms permitted by law. The
common law rule in most jurisdictions is that it is improper to pay an
occurrence witness any fee for testifying and that it is improper to pay an
expert witness a contingent fee.

[4] [Reserved.]
Additional Washington Comment (5)

[5] Washington did not adopt Model Rule 3.4(f), which delineates
circumstances in which a lawyer may request that a person other than a
client refrain from voluntarily giving information to another party,
because the Model Rule is inconsistent with Washington law. See Wright v.
Group Health Hospital, 103 Wn.2d 192, 691 P.2d 564 (1994). Advising or
requesting that a person other than a client refrain from voluntarily
giving information to another party may violate other Rules.

See, e.g., Rule 8.4(d).

[Amended effective September 1, 2006.]

Model Rules of Professional Conduct

Advocate Rule 3.4 Fairness To Opposing Party And Counsel

A lawyer shall not:

(a) unlawfully obstruct another party' s access to evidence or unlawfully
alter, destroy or conceal a document or other material having potential
evidentiary value. A lawyer shall not counsel or assist another person to do
any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an
inducement to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal except for
an open refusal based on an assertion that no valid obligation exists;
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(d) in pretrial procedure, make a frivolous discovery request or fail to make
reasonably diligent effort to comply with a legally proper discovery request
by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe
is relevant or that will not be supported by admissible evidence, assert
personal knowledge of facts in issue except when testifying as a witness,
or state a personal opinion as to the justness of a cause, the credibility of a
witness, the culpability of a civil litigant or the guilt or innocence of an
accused; or

(f) request a person other than a client to refrain from voluntarily giving
relevant information to another party unless:

(1) the person is a relative or an employee or other agent of a client;
and (2) the lawyer reasonably believes that the person's interests
will not be adversely affected by refraining from giving such
information.
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